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WILHELM PICKHARDT Ef AL. VS. E. A. MERRITT, LATE COL’R, &c. I 


] Unitep STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, Greet- 


ing: 


secause in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said circuit court, before you or 
some of you, between Wilhelm Pickhardt and Adolf Kuttroff, plain- 
tiffs, and Edwin A. Merritt, defendant, a manifest error hath hap- 
pened, to the great damage of the said Wilhelm Pickardt and Adolf 
Kuttroff, as is said and as appears by their complaint, we, being 
willing that such error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command. you, if judgment be therein given, that then, un- 
der your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the jus- 
tices of the Supreme Court of the United States, at the Capitol, in 
the city of Washington, together with this writ, so that you have 
the same at the said place, before the justices aforesaid, on the sec- 
ond Monday of October next, that, the record and proceedings afore- 
said being inspected,the said justices of the Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States ought to 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of July, in the year 
of our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States the one hundred and tenth. 


[Seal of U. S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for the 
Southern District of New York, in the Second Circuit. 


The foregoing writ is hereby allowed. 
WM. J. WALLACE, 
Circuit Judge. 
July 8th, 1886. 


2 [Endorsed :] Supreme Court of the United States. 5798. 
Wilhelm Pickhardt & ano. ag’st Edwin A. Merritt. Writ of 
error. C. Bainbridge Smith, att’y for pl’ffs, 94 Liberty street, New 
York city. <A copy of the within paper has this day been received 
at this office, Aug. —, 1886. Stephen A. Walker, U. 5S. attorney. 
Due service of within is hereby admitted. N. Y., Aug. 3, 1886. 
[Stamped:] U.S. circuit court. Filed Aug. 6, 1886. Timothy 
Griffith, clerk. 
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UNITED STATES OF AMERICA, = 
Southern District of New York, J’ 


I, Timothy Griffith, clerk of the circuit court of the United States 


of America for the southern district of New York, in the second cir- 


cuit, by virtue of the foregoing writ of error and in obedience 


thereto, do hereby certify that the following pages, numbered from 
one to two hundred and eighty-five, inclusive, contain a true and 
com plete transcript of the records and proceedings had in said 


court in the case of Wilhelm Pickhardt and Adolf Kuttroff, plaintiffs 
in error, against Edwin A. Merritt, defendant in error, as the same 


remain of record and on file in said office. 


In testimony whereof I have caused the seal of the said court to 
be affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this thirteenth day of September, in the 
year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


’ : * 
3 Circuit Court of the United States for the Southern District 
of New York, in the Second Circuit. 


WitiiaM PickHArpt and Apo.pn Kurrrorr, Plain-) 
tiffs. 
against 

Epwin A. Merritt, Defendant. 


! 
> Summons. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiffs’ attorney within 
twenty days after the service of this summons, exclusive of the dav 
of service; and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated New York, April 2, 1879. 

C. BAINBRIDGE SMITH 
Plaintiffs’ Altorney by Office and Post- Office A Rdvee. 
No. 145 Broadway, New York City. . 


oe 
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4 Circuit Court of the United States for the Southern District 
of New York, in the Second Circuit. 


WILLIAM PickHARDT and ApoLFr KUTTROFF 
aq st 
Epwin A. MERRITT. 


City AND County oF New York: 


The complaint of Wilhelm Pickhardt and Adolf Kuttroff, plaintiffs, 
against the defendant, Edwin A. Merritt. 


First. At the times hereinafter mentioned the plaintiffs did busi- 
ness In the city of New York, under the firm name of Wm. Pick- 
hardt & Kuttroff, and the defendant is and was collector of customs 
at the port of New York. 

That the plaintiffs,on or about the Ist of February, 1879, im- 
ported from Hamburg, Europe, five cases of naphthylamine red, 
which are certain dye-stuffs made from naphthylamine, and not 
aniline dyes, and on which the said defendant illegally and without 

any authority therefor, and upon the pretended claim that 
5 said dye-stuffs were aniline dyes, exacted from the plaintiffs 

in excess of the lawful duties imposed thereon the sum of 
three hundred and ninety-four dollars, which sum the said plaintiffs, 
in order to obtain possession of said dye-stuffs, were compelled to 
pay, and did, on the 20th and 21st days of February, 1879, pay the 
defendant the said sum of three hundred and ninety-four dollars 
under protest, which last-mentioned sum is now due and owing 
from the defendant to the plaintiffs therefor with interest thereon 
from the 21st day of February, 1879. 

Second. That the plaintiffs, on or about the Ist of February, 
1879, imported from Hamburg, Europe, two cases of orange II, 
which are certain dye-stuffs made from naphthylamine, and not 
aniline dyes,and on which the said defendant illegally and without 
any authority therefor, and upon the pretended claim that said dye- 
stuffs were aniline dyes, exacted from the plaintiffs in excess of the 

lawful duties imposed thereon the sum of one hundred and 
6 forty-one dollars and ten cents, which sum the said plaintiffs, 

in order to obtain possession of said dye-stufls, were com- 
pelled to pay, and did on the 21st day of February, 1879, pay the 
defendant the said sum of one hundred and forty-one dollars and 
ten cents under protest, which last-mentioned sum is now due and 
owing from the defendant to the plaintiffs therefor, with interest 
thereon from the 21st day of February, 1879. 

Third. And for a further cause of action against the said defend- 
ant the plaintiffs also allege that on or about the Ist of February, 
1879, they imported from said Hamburg, Europe, one case of orange 
[V, which is a certain dye-stuff made from naphtbylamine, and not 
an aniline dye, and on which the said defendant illegally and with- 
out any authority therefor, and upon the pretended claim that the 
said orange IV was an aniline dye, exacted from these plaintiffs in 


AL. VS. 


WILHELM PICKHARDT ET 
excess of the lawful duties imposed thereon the sum of eighty-four 
dollars and twenty-five cents, which sum the said plaintiffs, in order 

to obtain possession of said dye-stuff, were compelled to pay, 
7 and did on the 21st day of February, 1879, pay to the defend- 

ant the said sum of eighty-four dollars and twenty-five cents 
under protest, which last-mentioned sum is now also due and owing 
from the said defendant to the plaintiffs therefor, with interest 
thereon from the 21st day of February, 1879. 

Fourth. And for a further cause of action against the said de- 
fendant the plaintiffs also allege that on or about the 13th day of 
January, 1879, they imported from said Hamburg, Europe, two 
other cases of orange II, which are certain dye-stuffs made from 
naphthylamine and are not aniline dyes, and on which the said 
defendant, illegally and without any authority therefor and upon 
the pretended claim that said orange II were aniline dyes, exacted 
from these plaintiffs, in excess of the lawful duties imposed thereon, 
the sum of one hundred and forty-one dollars and seventy cents, 
which sum the said plaintiffs, in order to obtain possession of said 
dye-stuffs, were compelled to pay, and did,on the Ist day of April, 

1879, pay to the defendant the said sum of one hundred 
8 , and forty-one dollars and seventy cents under protest, which 

last-mentioned sum is now also due and owing from the said — 
defendant to the plaintiffs therefor, with interest from the Ist day of 
April, 1879. . 

Fifth: And for a further cause of action against the said defendant 
the plaintiffs also allege that on or about the 27th day of January, 
1879, they imported from said Hamburg, Europe, one case of resorcin- 
red J, which is a certain dye-stuff and a resorcin-dve, and not an 
aniline dye, and upon which the said defendant, illegally‘and with- 
out any ‘authority therefor and upon the pretended claim that said 
resorcin- J was an aniline dye, exacted from these plaintiffs, in ex- 
cess of the lawful duties imposed thereon, the sum of one hundred 
and thirty-five dollars and fifty cents, which said sum the said plain- 
tiff-, in order to obtain possession of said dye-stuff, were compelled to 
pay, and did, on the 20th day of February, 1879, pay to the defendant 
the said sum of one hundred and thirty-five dollars and fifty cents 
under protest, which last-mentioned sum is also now due from the 
said defendant to the plaintiffs therefor, with interest from the 20th 

day of February, 1879. 
Sixth. The plaintiffsalso allege that the several protests above 
9 mentioned were in writing, duly signed by the plaintiffs, who 
ure the claimants of said dye-stuffs, and were made and de- 
livered to the said defendant at and before the payment of the sums 
above mentioned, and which protests did set forth distinctly and 
specifically the ground of objection to the amounts above claimed, 
and that appeals from the several amounts so executed [exacted | by 
and paid to the said defendant were duly taken by said plaintiff- to 
the Secretary of the Treasury, who afterwards approved the assess- 
ment of duty so exacted and imposed by the defendant. 

Wherefore the plaintiffs demand judgment against the defendant 

for the sum of eight hundred and ninety-six dollars and fifty-five 
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cents, with interest on the sum of seven hundred and fifty-four dol- 
lars and eighty-five cents from the 21st day of February, 1879, and 
interest on the sum of one hundred and forty-one dollars and sev- 
enty cents from the Ist lay of April, 1879, besides the costs of. this 
action. 
C. BAINBRIDGE SMITH, 
Attorney for the Plaintiffs. 


City AND County or New YorkK, 88: 


10 Wilhelm Pickhardt, being duly sworn, says that he is 

one of the plaintiffs in the above-entitled action; that the 
foregoing complaint is true of his own knowledge, except as to the 
matters therein stated to be alleged on information.and belief, and 
that as to those matters he believes it to be true. 


WM. PICKHARDT. 


Sworn to before me this 3rd day of April, 1879. 
[SEAL. | BENJAMIN YATES, 
Notary Public (8), New York County. 


(Endorsed :) U.S. circuit court. Wilhelm Pickhardt & ano. ag’st 


Edwin A. Merritt. (Copy.) Summons & complaint. C. Bain- 
bridge Smith, att’y for pl’ffs. 


1] Circuit Court of the United States for the Southern District 
of New York, in the Second Circuit. 


WittiAM PicKHARDT and Apotr KuttTrRorr 
ag’ st 
Epwin A. MERRITT. 


Please take notice that the following is a bill of particulars of the 
plaintiffs’ demand alleged in the first cause of action set forth in the 
complaint in this action: 

1. The name- of the importers are Wilhelm Pickhardt and Adolf 
K uttroff, doing business under the firm name of Wm. Pickhardt & 
K uttroff. 

2. The description of the merchandise is naphthylamine red. 

3. The place from which said merchandize was imported is the 
city of Hamburg, Europe. 

4. The name of the vessel is the st’r Cambria. 

5. The date of the invoice is Stuttgart, Jan’y 9th, 1879. 

6. The date of entry at the custom-house is the Ist day of Febru- 

ary, 1879. 
12 7. The precise amount of duty claimed to have been ex- 
acted in excess is the sum of three hundred and ninety-four 
dollars. 

8. The date of the payment of said duties is February 20th, 1879, 

$157.60, and February 21st, 1879, $236.40. 
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9. The day and year on which protest was filed against the exac- 
tion thereof were the 20th day of February, 1579. 

10. The date of appeal to the Secretary of the Treasury is the 
20th day of February, 1879. 

11. The date of the decision of the Secretary of the Treasury 1s 
Mareh 15, 1879. 


Second. The following is a bill of particulars of the plaintiffs’ de- 
mand alleged in the second cause of action set forth in the com- 
plaint in this action: 

1. The name- of the importers are Wilhelm Pickhardt and Adolf 
Kuttroff, doing business under the firm name of Wm. Pickhardt & 
K uttroff. 

2. The description of the merchandise is orange II. 

3. The place from which said merchandise was imported 
13 is the city of Hamburg, Europe. 
4. The name of the vessel is the st’r Cambria. 

5. The date of the invoice is Stuttgart, Jan’y 9th, 1879. 

6. The date of entry at the custom-house is the Ist day of Febru- 
arv, 1879. 

7. The precise amount of duty claimed to have been exacted in 
excess is the sum of one hundred and forty-one dollars and ten 
cents. 

8. The date of payment of said duty is February 21st, 1879. 

9. ‘The dav and year on which protest was filed against the exac- 
tion thereof were the 20th day of February, 1879. : 

10. The date of appeal to the Seeretary of the Treasury is the 20th 
day of February, 1879. 

11. The date of the decision of the Secretary of:the Treasury is 
March 15, 1879. 


Third. The following is the bill of particulars of the plaintiffs’ 
demand alleged in the third cause of action set forth in the com- 
plaint in this action: 

1. The name- of the in:porters are Wilhelm Pickhardt and 

Adolph Kuttroff, doing business under the firm name of Win. 
14 Pickhardt & Kuttroff. 4 
2. ‘The description of the merchandise is orange IV. 

3. The place from which said merchandise was imported is the 
city of Hamburg, Europe. 

4. The name of the vessel is the st’r Cambria. 

5. The date of the invoice is Stuttgart, Jan’y 9th, 1879. . 

6. The date of entry at the custom-house is the Ist day of Febru- , : 


7. The precise amount of duty claimed to have been exacted in 
excess is the sum of eighty-four dollars and twenty-five cents. 

8. The date of payment of said duties is February 21st, 1879. 

¥. ‘The day and year on which protest was filed against the exac- 
tion thereof were the 21st day of February, 1879. 

10. The date of appeal to the Secretary of the Treasury is the 21st 
day of February, 1879. 
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11. The date of the decision of the Secretary of the Treasury is 
March 15, 1879. 


Fourth. The following is the bill of particulars of the plaintiff’s 
demand alleged in the fourth cause of action set forth in the com- 
plaint in 7 action. 

The names of the importers are Wilhelm Pickhardt and 
15 Adolph Kuttroff, doing business under the firm name of 
Wm. Pickhardt & Kuttroff. 

2. The description of the merchandize is Orange IT. 

3. The place from which said merchandize was imported is the 
city of Hamburg, Europe. 

4. The name of the vessel is the st’r Frisia. 

5. The date of the invoice is Stuttgart, Dec. 18, 1878. 

6. The date of entry at the custom-house is the 13th day of Jan- 
uary, 1579. 

The precise amount of duty claimed to have been exacied in 
excess is the suin of one hundréd and forty-one dollars and seventy 
cents. 

8. The date of payment of said duty is April Ist, 1879 

The day and year on which protest was filed against the exac- 
tion thereof were the 21st day of February, 1879. 

10. The date of appeal to the Secretary of the Treasury is the 21st 
day of February, 1879. 

11. The date of the decision of the Secretary of the Treasury is 
March 1), 1879. 


rifth The following is the bill of particulars of the plain- 
16 tiffs’ claim in the fifth cause of action set forth in the com- 
plaint in this action: 

The name- of the importers are Wilhelm Pickhardt and Adolf 
Kuttroff, doing business under the firm name of Wm. Pickhardt & 
K uttroff. 

2. The description of the merchandise is resorcin- red J. 

3. The place from which said merchandise was imported is the 
city of Hamburg, Europe. : | 

4. The name of the vessel is the st’r Gellert. 

5. The date of the invoice ts Stuttgart, Dec. 31, 1878. 

6. The date of entry at the custom-house is the 27th day of Jan- 
uary, 1879. 

7. The precise amount of duty claimed to have been exacted in 
excess is the sum of one hundred and thirty-five dollars and fifty 
cents. 

‘The date of. payment of said duty is February 20th, 1879. 

The day and year on which protest was filed against the exac- 
tion thereof were the 20th day of February, 1879. 

10. The date of appeal to the Secretary of the Treasury is 
17 the 20th day of February, 1879. 
The date of the decision of the Secretary of the Treas- 
ury is March 15, 1879. 

New York, April 22, 1879. 

BAINBRIDGE SMITH, 
Attorney for Plaintiffs. 
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(Endorsed :) U.S. cireuit court. Wilhelm Pickhardt & ano. ag’st 
E¢win A. Merritt. Plaintiffs’ bill of particulars. C. Bainbridge 
Smith, att’y for pl’ffs, 145 B’way. 


18 United States Circuit Court, Southern District of New York. 


WittiAM Picknarptr and Apotpn KuTrrorr 
versus 
Epwin A. Meruirt, Collector, ete. J 
The answer of defendant herein, by Stewart L. Woodford, his at- 
torney, to the complaint ef the plaintiffs in the above-entitled 
action. 


[. He admits he was at the times in said complaint mentioned 
collector of the port of New York, and in such official capacity re- 
ceived payment from the plaintiffs for and on account of duties due 
to the United States, under the laws thereof, upon certain importa- 
tions of merchandise imported by said plaintiffs into the port of New 
York from foreign countries. 

II. He alleges that any and all moneys received by him from 
plaintiffs at the times in said complaint mentioned were paid by 
said plaintiffs as a debt due by them to the United States, and not 

- otherwise, and were received by defendant by virtue of his 
19 office as said collector and under the direction of the Secre- 
tary of the Treasury and for and on account of the United 
States, and were forthwith thereafter and before the commencement 
of this action or the service of any protest paid into the Treasury of 
the United States, and that the amvunt- of said moneys so received 
froin plaintiffs were the amounts due from them to the United States, 
according to the rate of duty imposed by law, upon the several arti- 
cles of merchandise by them imported and assessed with duty, and 
no other sums than duties regularly assessed and ascertained and 
liquidated, according to law, upon the plaintiffs’ import entry thereof 
were collected or received by defendant from the plaintiffs. 

111. And defendant, further answering, denies that he has at this 
time sufficient information to form a belief as to the precise descrip- 
tion of the merchandise contained in the several packages’ referred 

to in the said complaint by the marks and numbers and de- 
20) scription there given, except in so far as to state,and defendant, 

herein answering, doth aver and state, that said merchandise 
were dutiable, according to the laws of the United States, at the rates 
at which the same were assessed. 

[V. And defendant, further answering, admits that plaintiffs filed 
with defendant certain protests, but he denies that he has sufficient 
information to form a belief as to whether upon the importations in 
question protests and appeals were made by the plaintiffs conform- 
able to the laws of the United States, and defendant leaves plaintiffs 
to make such proof thereof as they may be advised. 

V. And as to any other allegations in said complaint contained 
not hereinbefore fully answered or admitted, defendant denies the 
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same and each thereof, and leaves the plaintiffs to make such proof 
thereof as they may be advised, 
Wherefore defendant demands judgment that the complaint be 
dismissed with costs. 
STEWART L. WOODFORD, 
United Slates Attorney, for Defendant. 


21 SouTHERN District or New York, |. . 
City and County of New York, J -" 

Edwin A. Merritt, being duly sworn, says that he is the defendant 
above named; that the foregoing answer is true to his own knowl- 
edge, except as to the matters stated on information and belief, and 
as to those matters he believes it to be true. 


EK. A. MERRITT. 


Sworn to before me this 25th day of April, 1879. 
GEO. HILLIAR, 
Notary Public, New York City. 


(Endorsed :) U. S. eireuit court, southern district of New York. 
Wim. Pickhardt & ano. vs. Edwin A. Merritt, collector, etc. Answer. 
Stewart L. Woodford, United States attorney, for defendant. U-_S. 
circuit court. Filed Apr. 28, 1879. ‘Timothy Griffith, clerk. 


22 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the 29th day of January, in the year of 
our Lord one thousand eight hundred and eighty-four. 
Present» The Honorable Hoyt H. Wheeler, judge. 


Witnetm Ricknarpt etal. 
vs. 57S. 
Epwin A. MERRITT. 


Now come the plaintiffs, by Stanley, Clark & Smith, their attor- 
nevs, and move the trial of this cause; likewise comes the defend- 
ant, by Elihu Root, U. 8, attorney, his attorney; thereupon a jury 
is empanelled and the cause proceeds to trial. 

After hearing the evidence of the parties, the argument of counsel, 
and the instructions of the court, on Wednesday, Feb’y 6th, 1884, 
the jury retire, and on their return rendered a verdict whereby 
they found for the defendant. On motion of counsel for plaintiffs, 
it is ordered that plaintiffs have a stay of proceedings for thirty days 
from Feb’y 6th, 1884. 

A copy. 

[Seal U.S. Circuit Court S. D. of N. Y.] 


TIMOTHY GRIFFITH, Clerk. 
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Will you give a little history of yur importation of those various 
dyes? 
28 A. In the year 1861 these aniline dyes or some aniline dyes, 
[ should say, came into general use, more or less, here in this 
country. A little of them had been imported the year before, and 
I even believe some importations happened in the year 1859, but 
they were of small account. In the year 1861, however, the impor- 
tations increased, and I imported with my then partner,’ Perkins, 
purple, fuchsine, which we ealled rosine. We imported fuchsine in - 
the liquid, and we imported it ina dry state, what we called fuchsine 
cake. . The fuchsine cake was a very impure thing. We boiled it 
with alcohol and extracted a dye from it, put the dye in cans and 
sold it under the name of rosine, similar to what we imported in a 
liquid state from London. Some other importers imported at that 
time fuchsine in a very dirty state. It was a brownish paste that 
was made in France by Rene Le Frane. I did not import any from 
those people. In the year 1862 the consumption of these dyes in- 
creased, especially of the red, which is called fuchsine, and has, proo- 
ably, a dozen names. One name is magenta. The name magenta 
was given to it because it was introduced in 1859, when the war was 
going on between France and Austria, and the first battle which was 
fought was at Magenta, and the French were successful in that bat- 
tle, and the French manufacturers called their red magenta. The 
second battle was Solferino; and the violet game in meanwhile, and 
they called that solferino. But these two names have been con- 
founded. Some call red solferino and the purple the magenta, and 
vice versa. In 1862 crystals of this red were imported. ‘These crys- 
tals were sold for $110 a pound. A little later,on it was reduced to 
$75—those very French crystals. Then a German importer 1m- 
ported some from Germany. He put the price down to 
29 $62.50, and the French agents followed him. We at that 
time had no crystals; we had only the liquid; but in the 
latter part of 1862—in the summer of 1862, in August, 1862—we 
got crystals. We sold them the best we could, of course—for $60. 
We sold some for $55, but we couldn’t get many of them; no one 
could. The demand was, so to speak, considerable and the supply 
was limited. There was no such demand and supply as there is 
now; the consumption was small. Of the Perkins purple we used 
to import it some; we continued to use it and to import it. We 
sold it here under the name of purple paste ; it was sold in England 
under the name of Perkins’ purple, and that which was made by 
Roberts, Dale & Ce. they sold as mauve paste; what was made in 
l’'rance—in Paris—was sold as rosaline, and another man called it 
still another name, which I have forgotten. We sold it as purple 
paste and competitors of ours sold it as violet paste. In 1862 we 
got the violets in powder. ‘They were not crystals: they were pow- 
ders—violets and blues. They were violets and blues that were 
soluble in alcohol, and they were to be dissolved in alcohol. They 
were made, as far as I recollect, by the process of Girard & De Ler. 
We called them Parme B. B., meaning a bluish shade; Parme B., a 
lighter shade; Parme R., a red shade; and Parme R. R., still more 
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red. The men put the label on blues. Then we imported after- 
wards a blue which we called a night blue. But these were in 
1862, the main dyes, and in 1863 about the same. We imported 
at that time from London, from Ford & Co., from whom we got 
blued albumen, a thing which is used for fuchsine, a dye on cotton 
cloth. He sent us a yellow—a peculiarly erystallized yellow. It 
was pretty high in price, and, if | recollect correctly, he sold 
it to us under the name of an aniline yellow. We sold 
30 it to the soap-makers here in the city and in Philadelphia. 
They used it for coloring their soap, which was called honey 
soap. After a while we couldn't get it; the importations were small ; 
didn’t amount tomany pounds; | don’t believe they amounted to— 
certainly not over two hundred (200) pounds in the whole year ; 
probably under a hundred or less. For some reason or other they 
stopped making this yellow. We had been trying very bard to get 
it again, but couldn't get it under any circumstances. Some people 
said the man poisoned it; it was poisoned by the manufacturer ; at 
all events, it was poisoned. We couldn't getitagain. Our London 
agent sent us something else. He said, “1 will send you sumething 
that will do just as well—another aniline yellow.” Wegave it again 
to our customers—the soap people. They said, “ It wiil do, but it 
won't answer as well asthe other yellow.” But this new yellow was 
considerably less in price, it happened, than the other one was. Of 
course, as the men said it was the same thing, we sold it for the same 
price as the high-priced article; but we very soon found that it was 
not the same from the soap people for that reason ; it was a differ- 
ent thing; in 1863 the same dyes were sold; of course the prices 
dropped down from these aniline dye prices; the consumption in- 
creased, and the supply grew larger as the demand increased ; so 
prices naturally dropped, so that the same thing that was first sold 
at $110a pound, and we sold afterwards at $60, $62, and $65 a poand, 
we sell now for $2 a pound and for even less—for $1.80. In the lat- 
ter part of—I believe it was 1866, or it may have been 1867—there 
‘ame a new violet in, called Hofman’s violet, and also iodine violets; 
they were sent to us on consignment by the firm Farbwerke, 
31 vormals Meister Lucius & Bruening, of Hoechst, in Germany, 
and they called them premola; these violets were quite dif- 
ferent from the violets which we had been selling up to that time; 
these violets were soluhle in water and dyed withgut any mordant 
or any acid or anything, in a hot bath, the same as fuchsine ; the old 
violets had to be dissolved in alcohol and introduced into a sour 
bath—hot—else they precipitated ; and the wool had to be soured in 
order to take up the dye, else it would vile the men—smut us the 
dyers call it. I will mention that fuchsine, the first aniline red which 
came into use, is a dye which dyes in what we call a neutral bath— 
that is to say, plain water heated up to nearly the boiling point, but 
a little below the boiling point; the dye is introduced and then the 
water is kept at that heat and the wool is worked in until the dye 
is got; it won’t stand acid and it won't stand alkali; and this dye 
was first introduced. 
Q. Do you now mean the fuchsine or Hofman’s violet? 
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was nade or it was invented by Professor Baeyer and made from 
phtalic acid and pyrogallic acid, and this green is really the only 
green which is a green by itself without mixing; and Professor 
Baeyer called it a sea green because of its peculiarly green hue, like 
the ocean, where the water is not very deep, as it is on the coast of 
Germany and Holland, and around there where the water is only 
about 70 or 75 fathoms deep. Where we get into deep water of 1,500 
or 2,000 fathoms it is a deep blue. Again, on the banks of New- 
foundland it is green. 

Up to 1871 these dyes which I have mentioned to you, except this 
coeruline green, were the only dyes which were imported. There 
may have been a great many various names under which these dyes 
were imported. A great many names were given to these dyes, but 
they dropped very soon out of the market. These which I have 
mentioned to you were the main aniline colors—that is, the Perkins 
purple, fuchsine red, the aniline violets, cal'ed parham or ponceau, 
the aniline blues, then the Nicholson blues, then the Hofman’s vio- 
lets or premolas, and the methyl violets; and then we continued, of 

course, to import some of that yellow. We commenced, also, 
36 within that time to import the brown; yes, it must have 

been at that time, because they very soon gave it the name of 
Cismarck brown, in.the war with the Austrians. I think, also aurine 
wes imported up to that time—aurine or rosolic acid or coraline. | 
am pretty sure it was imported up to that time; then came, in 187], 
the dye called methy! aniline green ; that was a great improvement ; 
this methyl aniline green was a great improvement over the aldehyde 
green; it was Introduced into the trade in 1871, and was at that 
time made in Paris, the very best by Poirrier. 

[n 1871 I dissolved partnership with my partner, went over to 
Europe, and took the agency of A. Poirrier for the sale of his ani- 
line dies, archil dyes, cudbear, ete., in this country, and associated 
with my present partner, Adolf Kuttroff. In this position, as the 
sole agent of Poirrier, we introduced his methy] violets, his blues 
(but his blues were not very good; he couldn’t make them as well 
as the English), his methyl green (which was extremely good; it 
was in crystals; I believe he was the very first one who made it in 
crystals). We sold these dyes until 1873—nearly the end of 1873. 

Meanwhile saffranine came in. The first we knew of saffranine 
was a dyer in Paterson, a Frenchman, came and asked us whether 
we had any Perkins purple lefton hand. Wesaid,* Yes.” “ Well,” 
he said, “ I should like to buy it.” “All right.” He bought all we 
had. Very soon afterwards the New Yors dyeing. establishment 
(Mr. Young) came in. “ Did we have any of the purple left?” 1 

said, “ Yes, I think we have; I don’t know: I will see. If | 
37 have not, | can get some, I believe.” “ Well, get some.” We 

ransacked the city and we found some old jarsin which were 
some old dyes that had been standing there for years. We bought 
them and sold them to him. Then I asked him what they used them 
for, and he said saffranine. ‘That was the first I heard of saffranine. 
[It was made from Perkins purple. Very soon afterwards, of course, 
we imported it under the name of saffranine; but first it was made 
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of Perkins purple and of old residues which had been standing very 
long and which were good for nothing else. 

In 1873 I made an arrangement with the Badische Analin and 
Soda Fabrik, of Mannheim, Germany. We gave up the agency for 
Poirrier and took the products of the Badische Analin and Soda 
Fabrik. I will mention here that Mr. Poirrier and I are very good 
friends yet. We had some reasons why Igaveup. He has been very 
sorry for it from that time, and I don’t know what I should say on 
my part. We continued to import these aniline dyes, and in the year 
1879 a new green was invented by a chemist whose name is Fisher ; 
it was called Victoria green or malachite green, and I have seen it 
stated in books to be green of bitter almond oil, because it 1s made 
from benzole, and artificially made into bitter almond oil and then 
converted into this green. 

In 1875, being in the laboratory of the factory, with which I was 
then and am now connected—that is, the Badische Anilin and Soda 
Fabrik—the head chemist of the factory, Heinrich Caro, asked me 
one day, we being in the laboratory, speaking of this and that, he 

pulled out a drawer and showed me some dyes and said: 
38 “ What do you think of these dyes?” I said, “ Well.” He 

said, “ They are fast.” I said, “ Well, they don’t show much, 
but if they are fast it is worth while to mix them up; they show 
like an archil purple; they have the dirty look about them.” I 
said, “If they are fast, work them up, because we need them, and 
they will be valuable.” Now, he is a man who is a little peculiar; 
he didn’t work them up but left them in his drawers. In 1877, all 
of a sudden, these oranges came out, and this orange II first. It 
was introduced into the trade by Poirrier, and it was invented or 
claimed to be invented by Roussin—Zacharie Roussin. Mr. Roussin 
was some eminent chemist, who had been working on a certain class 
of dyes, and he brought out this orange II into the market, and 
very soon afterwards the orange IV. ‘These were introduced into 
the market and created quite a sensation in the trade, because they 
are now the azo dyes; the azo compounds have been utilized, and 
this was the first of the azodyes. That opens a new field for aniline 
dyes—not for aniline dyes—for artificial dyes. All the chemists set 
to work to try to make some. ‘The very first one who succeeded after 
Poirrier, or of Roussin, was Baum, in the factory of Farbwerke, 
vormals Meister, Lucius & Brueing, who brought out a scarlet in 
ponceau ; that was made by Baum in Hoechst. I will mention here 
that among all the dves the red is the most important dye; there is 
more red used and more demand for it than any other dye. I be- 
lieve more demand for it than all the rest together. 

(). Was it in 1878 you put the ponceau ”? 

A. 1878. He (Baum) brought out the first azo compound 

39 and called it ponceau, the first fast dye—the first scarlet. Very 
soon afterwards—of course, Caro was working at it, and he 
brought out this naplithylamine red ; this naphthylamine red has 
a little different character to what the ponceau has of Baum, and 
they are two colors, two dyes, which go side by side in the dye-house. 
Since then some more azo dyes were introduced ; notably one by 


3—97 


5 RE MS RR: a gece mea 


allies iinet neat 


18 WILHELM PICKHARDT ET AL. VS. 


what might be called the father of azo dyes and azo compounds— 
Peter Griess. Those which Caro showed me in 1875 were samples 
of dyes which had been sent to him by his friend Peter Griess, who 
was in London, with the request that he should see whether it had 
any commercial value, and Caro, of course, neglected to investigate 
or press the thing until Poirrier came out with his ponceau. Peter 
Griess came out with anisol red. Anisol red might be cailed the 
type of the dyes of the azo compounds—of the azo dyes. It is the 
most beautiful scarlet, and has characteristics superior to any others, 
but it is high in price, and these other cheaper dyes have driven 
it outof the market. We do not import it any more; we used to 
import it, but we had to give it up; we couldn't compete with it 
against the other dyes. Another diazo compound has come out; 
that is a scarlet that has taken a great lead, but I think it is only 
a cheaper way to make the anisol red of Griess—that is, of course, 
not made from anisol, but it answers the same purpose. 

When we had the so-called azo dyes here first and tried to introduce 
them we offered them in the market and tried to introduce them 
as substitutes for principally cochineal and similar dyes which dye 

these scarlet reds. The carpet people—manufacturers of car- 
40 pets—who wouldn’t touch aniline dyes because they were so 
fugitive, we had great difficulty with, to convince them that 


these were different dyes from aniline dyes in order to make them. 


take them ; and they have taken them. I asked the other day a 
broker of this city, a prominent broker in dyes and chemicals, “ How 
is cochineal now?” He said, “ Well, the price.is about thirty cents 
a pound for the same thing what we used to sell a few years ago for 
a dollar.” I said,“ How is the importation?’ “ Well,” he said, 
“we imported usually here in New York abont 12,000 bags. Now, 
not 2,000 are coming here.” Said he, “Since your new dyes come in 
here—see that carpet factory overin Yonkers, as regular as clock- 
work they would come around about every foue weeks and buy some 
5,000 bags from us. Now they use vour dyes, and we sell them five 
bags in a quarter of a year.” 
Q. You will please continue the history of aniline and other coal- 
tar dyes. 
» A. L omitted to mention in my story that in the year 1866, 1865 
or 1866, I introduced the aniline black. A gentleman came over 
from Europe—a chemist; he was recommended to me by Roberts, 
Dale & Co., of Manchester, England. He came, as he told me, for a 
special purpose of introducing the printing and dyeing of aniline 
black. I took him to the print works, firstly, of Providence and the 
neighborhood, and introduced him there to my customers and 
friends, and stated the object, and told them, “This gentleman will 
stay here in your factory and show you how to produce this black, 
and any materials you need for that. purpose I will furnish you on 
application.” Idid the same to the printers in Lowell, Massa- 
41 chusetts,in Lawrence, Massachusetts, and in Manchester, New 
Hampshire—in fact to the print works all around. 
The aniline black is produced on the cotton fibre by impregnat- 
ing it with aniline oil, or rather the salt of aniline oil—that is; the 
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tartrate of aniline or hydrochlorate of aniline. The tartrate of ani- 


line is the aniline oil decomposed by tartaric acid; the hydrochlo- 
rate of aniline is aniline oil decomposed or saturated and combined 
with muriatic acid. These are now called aniline salts; the oil bas 
had the acid applied to it, and by decomposition by the acid has 
turned into a salt—either the hydrochlorate or tartrate of aniline. 
This aniline salt is applied to the cotton fibre, especially the cotton 
cloth, in connection with an oxidizing agent. The oxidizing agent 
has to fill two offices; one office is to help turn it black within a 
short time, and another office is to prevent the salt from decom- 
posing the fibre to turn it to black and to prevent decomposing it— 
rotting it. The first applications of the aniline oil or aniline salts 
on cotton cloth had this effect—that they made beautiful black 
prints, but after they had been lying on the shelves in the ware- 
house or in the stores it was found wherever it was black that they 
were rotted, and it could not be used any more. The oxidizing 
paste which we at that time furnished along with the aniline salts 
(or aniline oil, where the printer himself made the salt).was a prepa- 
ration of chromate of chromium. The introduction of this black 
was very successful, and since that time aniline blacks have been 
printed down to this time. The peculiarity of this aniline dve— 
this aniline black—is that the more you wash it with soap the hand- 
somer it grows. You can call it really a type of a fast dye. 


42 Defendant’s counsel: 


Q. Do you say you “can” call it? 

A. You can. We have since that time made aniline oil into a 
pigment—that is to say, we oxidized the oilor the salt of the aniline 
and made it precipitate in the form of black, a pigment which is 
also used for the very same purpose; but in place of dyeing on the 
fibre it is printed on the fibre—fixed with albumen on the fibre. 
Those are the two aniline‘blacks which have been introduced and 
which have been known in the trade and are known now. 

There is one thing which I can say, the aniline oil has to be puri- 
fied so as to be free from any admixture of toluidine. If there is 
toluidine in it you get a greyish black—a dark greyish black. If 
you get the pure aniline—that is to say, that aniline from which the 
toluidine has been separated and all the admixtures which are in 
the natural aniline oil or as it comes out of the distill—it makes the 
pure bluish black like velvet. , 

In the latter part of 1868 the great invention was made in coal- 
tar dyes by two German chemists, Charles Graebe and Charles 
Liebermann, by inventing and producing from the product of coal- 
tar—coal anthracene—a dve-stuff which is a substitute for. madder. 
It is called artificial alizarine. 1 think it ought to be called arti- 
ficial madder. 


By Mr. Smita : 


Q. Well, alizarine and madder are the same, are they not? 
A. No, sir; they are not. 
Q. Don’t they call all pure madder alizarine? 
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43 A. No, they are different. Madder is a root growing in the 

levant, around the Mediterranean, the south of France, In 
Turkey, in Alsace, in Holland, in Egypt, and in India. But the 
peculiarity in East India madder is that ‘the Persians and the people 
in India, who have used it for centuries and centuries, can make a 
perfect fast dye from it, while we here in this country or Kurope 
cannot use it for that purpose. We could not make the East India 
madder work—that is to say, we could not makea fast dye from 1b. 
The East India madder is called munject. There is something 
peculiar in the East India madder which we do not know and which 
we cannot overcome, and consequently can’t use it; and those peo- 
ple, the old Egyptians, used it for their mummies, and you find it 
now a fast dye; when you take the wrapping away from the mummy 
you find it yet. There is something peculiar about dyeing black. 
Black is a very easy thing to dye, as some people think. Now, we 
are not able to dye a black as they dye itin China. The Chinese 
dye a black in China to-day which we are not able to touch. Some 
of my friends have tried all possible means to get into a Chinese dye- 
house to see how they dye black and haven’t succeeded. I may say 
the same thing, with a modification, of the way the Japanese dye 
indigo. TheJapanesedyeindigo with a black bloom in a peculiar way, 
which we cannot imitate. The idea is that they use alcohol in their 
dye bath, but I have seen samples of Japanese silk, dyed in Japan, 
which wecould notdream ofdyeing. In connection with aniline black 
[ should say we have tried to dye cotton varn with salts of aniline, 

but the success has not been very great. The fibres in the 
44 yarn hang too close together, and we cannot separate them far 

enough; they burn up; and yet,at the same time, some have 
been producing a pretty good black aniline. Now, when you have 
a plece of cloth and impregnate it with aniline black made from 
aniline oil or salts of aniline and the proper oxidizing agents you 
can separate these fiibres, one piece from the other, and let the air 
or the heat strike through them and the black develops beautifully. 
This sam ple that I now produce Is a piece on which 1s printed ‘“ni- 
line black and artificial indigo; both are made from the products 
found in coal-tar; one is aniline oil, as pure or as free from adinixtures 
of toluidine and other substances as possible, and the other is made 
from toluidine. The toluidine is treated by a certain process and 
turned into artificial xanthogenate of soda, and that turned into 
other products until, at least, we have what the chemists call ortho- 
amido-phenol, and propriolic acid mixed with an oxidizing agent 
such as glucose, grape sugar, and applied on this*cloth and heated, 
when this beautiful blue comes. This blue isas fast a dye as any in 
the market, but there is a great difference between the two colors: 
both have to be developed in the.same manner, but the. black re- 
quires moist heat—that is to say, in a room where there i8 steam in 
it, moisture—and the other, if you develop itin the same room, will 
degenerate and become grey ; it requires dry heat. 


By defendant’s counsel : 


Q. When was artificial indigo brought out? 
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A. In 1881, by Professor Baever. Now, this artificial aliza- 
45 rine, of which I have been telling you, or artificial madder, 
created quite a disturbance in the manufacture of artificial 
dyes and in the growth of natural dyes. We imported it. I intro- 
duced it. I was the very first one who had it here and introduced 
it here to the printers, and it happened very similarly to what has 
happened again—the same story over again as with the aniline 
red. They wouldn’t take it. They were so bound on madder or 
madder preparations that one found this fault and another found 
that fault, and another found another fault, and so on, and it 
was a very hard work indeed to make them understand the 
artificial alizarine. It was invented in the latter part of 1868, 
ly introduced 
in 1871. In 1878 1 devoted several months among the calico 
printers to show them how to use it and to influence them to use it 
in place of madder. I succeeded in the latter part of 1873, and 
from that time the consumption has increased, and has increased in 
such manner since 1873 that I must say I have had pretty plain 
work. In 1873 1 made them understand it. It has increased so 
much that madder is hardly used any more, while the price of mad- 
der, which was at that time about ten to twelve cents a pound at 
the average price, and garancine, which is a preparation of madder, 
was about thirty cents a pound; the madder is told here in this 
country now—the little which is used fur various purposes—for two 
or three cents a pound and the garancine at six or eight cents a 
pound, and they ean’t sell it. 
This artificial alizarine has had, | may say, in one direction in 
itself a drawback for its use. We made it too easy for them 
46 to use it. In place of the dye vat they use it in printing, as 
this sample has been done, aad the use has fallen off quite 
considerable. Formerly it took quite an intelligent man, and a man 
who had learned his trade thoroughly, to be a madder dyer, 
to dye madder prints. Some print works here in this country, 
especially the Merrimac Printing Works, the Spragues’, the Man- 
chester Print Works, the Pacific Mills, and the Cocheco Print Works, 
prided themselves on fast colors and fast dyes—guaranteed madder 
dyes. Well, they have deteriorated now very much, and in place 
of taking a pride in making only warranted fast dyes they have 
used all kinds of stuff, especially aniline dyes, and make it cheap 
for the trade and to their own ruin and to the ruin of the trade and 
every one. The print business has been a very poor business for 
the last few years, for the main reason that they did not stick to the 
good color, and substituted for the good colors the aniline dyes— 
among other things, the resorcine red—this here—which is a very 
fugitive thing. In 1878, I think it was, Professor Bayer invented 
and produced this green of which I have been telling you this morn- 
ing—the coeruline. It isa peculiar green and it is perfectly fast. 
It is made from phtalic acid. You see it isa very dull green on 
yarn, and yet that is the only green which is produced up to this 
day—a direct green and a fast green. This is artificial alizarine 
dyed with a mordant, which is called a lime mordant, a mixed red 
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(afterwards marked for identification J..H. F., 29). This is another 
artificial alizarine, which is dyed with bichromate of potash as a mor- 
dant. 
[ should mention to you here that, although madder and 
17 madder preparations, especially madder, is considered a dye- 
stuff; of course it is a dye-stuff, because people dye with it, 
and yet if you would take madder and use it as a dve the same as 
you would some other dyes, especially fuchsine, you would not get 
any colorat all. It requires a vehicle to bring forward the dye, to 
bring forward the color, to bring this into a red and this here into 
a purple. Now, that vehicle in this case is lime, and in this case 1s 
bichromate of potash. 


(The purple sample is marked for identification J. H. F., 22.) 

(The red sample is marked J. H. F., 23.) 

A. (Continued). The aniline black is applied in the shape of gray 
salt dissolved in water, which is a clear liquid—a neutral. If you 
immersed the fiber in it, it would not dye at all, because it requires 
an oxidizing agent to develop it into black. i 


(The coeruline green is marked for identification J. H. F., 24.) 


A. (Continued.) Atabout the same time the coeruline was brought 
into the market another dye of the same class, and in fact ,roduced 
along with the green, was this dye called guaflein. 


(The gallein sample is marked for identification J. H. F., 25.) 


’ 
A. (Continued.) It is also made from plitalic acid and another sub 
stance, which I cannot recall the name of now. ' 
By defendant’s counsel : 
(). That is about 1875 ? 
48 A. About 1878. In the year 1875 another beautiful dye 
came out; it was produced from phtalie acid and resorcine. 
Professor Baeyer, who worked on phtalic acid, very exhaustively 
pursuing his investigations, left it to Heinrich Caro, who took — up 
in turn, and that product which Baeyer had left became a beautiful 
red dye-stuff—resorcine red or cosine. 
By plaintiffs’ counsel : 
Q. The cosine which is represented by one of the plaintiff’s 
samples ? , 
A. Yes, sir; that isthe sample. The name cosine is a fancy name. 
It is under certain conditions in solution, for instance, the shade of 
the morning sky as the run rises or as we see it now, lately, in the 
evening. , 


sy defendant’s counsel : 


Q. Do you think this color in the evening sky of late is due to 
the introduction of tkis new color? 

A. I can’t tell you that, Mr. Root; but this red has a great re- 
semblance to that, and therefore it is called cosine. This resorcine 
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red is to-day a very important dye, but it is mainly used for the pur- 
pose for which we ‘did not intend it at all. When we had it first I 
happened to be over at the factory, and we thought it would be a 
substitute for safflower or safflower extract, and we did all possible 
trials make with it to see whether it would answer, and it didn’t an- 
swer. ‘There was a question whether the resorcine should be pat- 
ented. After long and careful investigations and a great deal of de- 
liberation it was deciled not to patent it, because it was 
49 considered to be a small dye, and it was decided to keep the 
thing secret and sell little of it, as probably the best way. It 
is now used very largely for wall-paperand for painting of agricultural 
implements; in fact, wherever you see a beautiful red paint now—a 
red paint with a beautiful bloom orlustre—you may be sure this resor- 
cine red isin it; in fact, it is used for very many purposes. It is used, 
among other things, tostain paper with. If you dissolved it and used 
it as ink you could copy with five or six or a dozen sheets all right 
through. One of the newspapers, the Evening Telegram, which is 
a peculiar reddish hue, is eel with this resorcine red. For dyeing 
purposes it is used some, but not much. The main thing is paint. 
It is used in the manufacture of paints, and you see it everywhere. 
That came out in the year 1875 or 1876, and it is used pretty largely. 
[ now come to the artificial indigoes. I have mentioned the aniline 
dyes ; I have mentioned the resorcine, the coralline, the coeruline, 
the alizarine, and the anthracine dyes. I think there is only one 
thing left, and that is the artificial indigo. Artificial indigo came 
out, I believe, in the spring of 1881. I could tell you exactly when 
it came out by reference to some copies of patents | have here, if you 
will be so kind as to show them to me. (Examining a paper.) 
This patent is dated October 19th, 1880, and the application was 
filed on the 6th of April, 1880; so it came out in the first few 
months of 1880. Professor Baeyer, of Munich, had been years mak- 
ing great researches of indigo, indigotine, indo-satin, and so forth. 
He published his researches in 1872 or 1873—about that time— 
and left it to the world to find out indigo, but it didn’t, 
50 although every color chemist was trying to find out artificial 
indigo, but failed ; and in 1880 Professor Baeyer took up his 
work again, which he had left eight or nine years before, and made 
one further step in his work, and the indigo was there. Now, this 
artificial indigo was something peculiarly beautiful and peculiarly 
pure, but the production of it isa little higher than the people in 
the East Indies can make the natural indigo, and the main reason 
for it is that only one part of the benzole or the toluidine can be 
used for making it and the other parts cannot be used. As soon as 
it shall be discovered that the other parts which are left as refuse 
can be utilized, the production of artificial indigo will become so 
much cheaper that we can bring it into use. We have imported 
some, but not to any extent; but the main reason why it has not 
been used partic ularly is not so much the higher price as the offen- 
sive smell which it has by combining it with the oxic lizing agent— 
zanthate of soda. Now, to overcome this offensive odor is a very 
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harc matter, although they make a beautiful dye from it, and here 
is some of it. It is the best blue ever produced. 


(The sample is marked for identification J. H. F., 26.) 
A. (continued). Here is another blue and an aniline black. 


(The sample showing two colors is marked for identification J. H. 
., 27.) 

A. (continued). Here is another print in blue—an artificial aliza- 
rine. 


| 


(The sample is marked for identification J. H. F., 28.) 


51 A. (continued). Here is another print in artificial alizarine 
and artificial indigo. 
(The sample is marked for identification J. H. F., 29.) 
A. (continued). Here is a sampie printed with artificial alizarine 
and aniline black. 
(The sample is marked for identification J. H. F., 30.) 


A. (continued). Lately there has been discovered and produced a 
new green. It is the green that is shown on one of the cards, and 
is called Victoria green. (The card marked for identification A.) 
That is the perfection of green. Still later—and that is the very 
last—new violets and new blues have been discovered, and they are 
now in the process of proauction. We have taken patents out for 
them here, but we have not got them introduced largely into the 
trade; but they will very soon be, and they seem to be destined to 
drive all the old aniline violets which have been in use up to now 
entirely out of the market; and also the blues. That is a new dis- 
covery. It was made also from coal-tar, in August, 1883. As to this 
green shown on the card marked for identification A the old green 
you would think was black or gray beside it. You would think 
it was not green at all. This is the perfection of green. I do not 
recall at present any more of those artificial dyes which have 
been invented and produced since the year 1861 till now. When 

these dyes were brought here successively into the cus- 
52 tom-house we had to pay the duty on them as it was levied. 

The first recognition, as far as | am aware, was in 1864, when 
there was a duty levied on aniline dyes of one dollar a pound and 
thirty-five per centum ad valorem. At that time aniline dyes were 
very high-priced articles. In 1864 I sold the aniline red at from 
$25 to $35 a pound, and the violets for probably $35 a pound; it 
may have been $50; I can’t tell exactly; but they were very high- 


priced—all these aniline dyes. A dollar a pound on thé colors at 
that price wasn’t much, but they have gradually and gradually gone 
down and down, all the way down until,as I told you this morning, 
that very same red is sold now at $1.80 per pound, with a duty of 


thirty-five per cent. 
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By defendant’s counsel : 

(. That is under the new law? 

A. Under the last law of 1883 the duty is thirty-five per cent. ; 
there is no other duty ; the fifty cents a pound was taken off in the 
last tariff, and only thirty-five per cent. we pay now for that dye. 
When the new law since 1874 was made, saying aniline dyes, under 
whatever name known, then very soon some trouble commenced. 
We had been in the habit of importing the pigment or pigment 
colors used for paper-stainers and for decorative work—I don’t see 
any in this room—which were made by aniline dyes and by cochi- 
neal and by wood dyes. They are put on the market as pigment dyes 
or paper-stainers’ colors. Paper-stainers’ colors were specially pro- 
vided for at $35 per cent. ad valorem. We manufacturethem. All 

of a sudden, when we had an invoice in the custom-house, the 
53 report came that they didn’t pay duty enough—more duty. 

‘“ Well, what’s the reason?” “ Well, some of those dyes are 
made with anilines or aniline dyes, and they may be called aniline 
colors, and you must pay besides the 35 per cent. 50 cents a pound.” 
“Ah,” I said, “that’s a funny thing.” We sell these for 30 or 40 
cents a pound, and to pay 50 cents a pound duty on them that was 
rather much. With thirty-five per cent. ad valorem duty we sold 
them for 30 to 40 cents a pound. We made inquiries and found a 
decision of the Treasury Department, or a ruling of the Treasury 
Department, that these colors which had been made from aniline 
dyes ought to pay the aniline-dye rate of duty. There was a man 
herein New York who imported Payne’s ultramarine blue and ver- 
milion, and he commenced to make some of these colors in this 
city or over in Brooklyn, Long Island. He conceived the idea in 
his head that these colors, probably, in place of paying thirty-five 
per cent. only, with 50 cents a pound on them, — would be a nice thing 
for him to shut out their importation. He imported a lot of them, 
and when he had imported them he went to the customs officials 
here: “ Now, here, I don’t want to cheat the Government; I don’t 
know what rate of duty I should pay on these colors.” 


Doctor Cuaries F. CHanpier, being duly sworn and examined 
asa witness for the plaintiffs, testifies : 


I am a chemist; studied at Harvard College and Gottingen and 
at Berlin, and at the present time am professor of chemistry in Co- 
lumbia College, the School of Mines, the College of Physicians and 

Surgeons, and the College of Pharmacy, and have for more 
54 than twenty-five years devoted my entire time and attention 

to the profession and occupation of chemistry ; have had my 
attention especially culled to the subject of colors, chemically con- 
sidered, and the production of artificial colors ever since I fairly em- 
barked in the study of chemistry. I have been employed as an 
expert in several patent litigations in regard to the preparations of 
the artificial dye-stuffs. Aniline is a liquid, usually called an oil— 
anilineoil. It was first prepared by peculiar treatment of indigo, and 
received its name from av old name for indigo—ansil—so that it 
4—97 
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might be called a sort of indigo oil. It is, chemically, a compound 
of amidogen and phenyl,so thet the chemical name for it is phenyl- 
amine. This discovery was made over thirty years ago. Aniline is 
produced by treating benzole—derived from coal-tar—first with nitric 
acid, to make nitru-benzole, and then with iron and acetic acid, to 
inakeaniline. I am familiar with the class of colors known to chem- 
ists as aniline colors. ‘The greatest variety of materials are obtained 
from coal-tar, some of the principal ones of which are benzole, toluole, 
xylol,cumole. It furnishes napthaline and anthracene and phenan- 
thine and erysen and pyrine. It also furnishes phenol, or carbolic 
acid ; cresol, or cresvlic acid. Those are a few of one or two hundred 
different substances furnished by coal-tar. Each is a separate and 
distinct compound. There are a large variety of colors obtained in 
the ordinary way of manufacture from coal or coal-tar and from 
the different products thereof. These colors can be divided into 
classes, and are customarily divided among chemists into classes. 

I know a color called fuchsine which is made by treating 
BO crude aniline oil with arsenic acid and hydrochloric acid. | 

know a dyecalled Hofman’s violet, which is made by treating 
rosaniline with iodide of methyl and iodide of ethyl. I know sev- 
eral dyes having different specific names and which dye blue and 
being from the product of coal-tar, which are made, the most part 
of them, by treating aniline red with some more aniline. If the 
quantity of aniline employed is small, then the result is a purple 
color, and if it is large, then the result is a*blue color. The purple 
is called Victoria purple. Fuchsine is an aniline dye, and was dis- 
covered in 1856 or 1857. It was known in 1870, and was and is an 
aniline dye. Hoffman’s violet was discovered soon after, and was 
an aniline dye and is an aniline dye. The blues and purples that 
I have spoken of were discovered soon after, and were and are now 
aniline dyes. In trade they have all sorts of names. Chemically, 
the Hoffman violet is methyl-rosaniline or ethyl-rosaniline, with 
different quantities of methyl or ethyl, which give the varying 
shades. The blues and violets have another character, and are pro- 
duced by the action of aniline on rosaniline or fuchsine. They are 
phenylated rosaniline, and they vary in shade from purple to a pure 
blue. They were known in the trade as opal blues and night blues 
and Paris blue and Lyons blue, and each one of them has a dozen dif- 
ferent names given to it by different dealers. There are aniline dyes 
producing greens. The most important are produced by the action 
of iedide of methyl on rosaniline. They were known in 1870. There 
were other aniline dyes in 1870. There was an aniline yellow called 
phosphine, and there was an aniline brown called Bismarck brown. 

There ts an aniline black which does not appear in commerce 
56 us a dye, but it is produced in the fabric. The aniline black 

isa color, the materials of which are put into cottoh cloth 
and made to combine in the cloth and develop the aniline black. 
Picric acid is another material altogether; it is the result of treating 
carbolic acid with nitric acid, and its chemical nature is trinitre- 
phenol; this is not an aniline dye; it is a dye; it was known in 
1870; it is derived from phenol or earbolic acid, which is obtained 
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from coal-tar. There is a dye called Victoria yellow; it has been 
known a long time; think it was known in 1870; it isa phenol color; 
itis not an aniline. Martius yellow is another phenol color, not 
an aniline dye; it isa dye; think it was known in 1870. Aurine 
and rosolic acid are properly phenol colors; they have been known 
a long time; prior to 1870; they are not aniline dyes. 


By defendant’s counsel : 


Q. What do you mean by the term aniline as you are using it 
now—auniline dye ? 

A. I mean a dye which is made from aniline or contains the es- 
sential constituents of aniline, or is similar in any way in constitu- 
tion to an aniline dye. Another class of dyes, derived from coal-tar 
product known as eosine, were really discovered in 1873, but they were 
kept secret, and they were put upon the market in the summer of 
1874, but the process of making them and their character were kept 
secret, and it was not until 1875 or 1876 that chemists, by investi- 
gating them, found out what they were; so that, although they were 

discovered in 1873, it was 1876 before their real nature was 

57 aseertained. They were not patented, but were manufactured 
secretly. They are not aniline dyes; they are phtalic acid 

dyes; tlrey are all derived from phtalie acid. Iam familiar with 
resorcine red; it is prepared from phtalic acid; phtalic acid is pre- 
pared from naphthaline, and naphthaline is extracted from coal-tar; 
naphthaline exists in coal-tar, and it is extracted and then converted 
into phtalie acid, and phtalic acid is treated with resorcine and then 
with bromine, and the result is a combimation of bromine, resor- 
cine, and phtalie acid, and the combination is called either resorcine 
red or it is called eosine, because it is a color which is like the color 
of early dawn. Eosine refers to the aurora red or early dawn, and 
that is the origin of the word eosine, the name by which the color 
ras first known—eosine or resorcine red. It is used in printers’ ink, 
and asa pigment for putting on house paper and paints and that 
class of materials. It is used for coloring pigments chiefly. It is 
the first of the phtalic acid colors, discovered in 1873,and put on the 
market in the summer of 1874, I think it was; but it was a secret 
preparation. It is not an aniline color. There are colors prepared 
from naphthaline. The method that would apply to a particular 
class to which naphthaline red belongs consists essentially in pro- 
ducing a compound which is known to chemists as a diazo compound. 
Di means two; azo is from the French word azote, which means ni- 
trogen ; so diazo means two atoms of nitrogen, and the general pro- 
cess consists in compounding two atoms of nitrogen with some one of 
the aromatic bodies obtained from coal-tar. Compounding the two 
atoms of nitrogen with the aromatic body confers upon it the 

o8 power to immediately enter into combination with another aro- 
matic body. So these diazo substances—aromatic substances, 

with two atoms of nitrogen—are very active in forming combinations, 
and they, if brought into contact with other aromatic bodies, im- 
mediately unite with them and produce what are called azo com- 
pounds. Of these we have a large class—azo compounds, azo dyes— 
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produced by the action of the diazo substance pon the pre atest 
variety of aromatic bodies. This particular one is called naphtha- 
line red. It hasa dozen names. In Paris they call them roccel- 
line, because they are used as a substitute for rocella, which is a 
weed which grows on the rocks. Roccelline or naphthaline red is 
produced by treating naphthaline that comes out of coal-tar—first 
with nitrie acid, to make nitro-naphthaline, then with iron and with 
acetic acid, making a naphthylamine or amido-naphthaline,and then 
with nitrous acid to make diazo naphthaline; this diazo naphtha- 
line is then treated with sulphuric acid, orit may be treated, before 
it is diazoed, with sulphuric acid, and that ‘makes a diazo naph- 


thonie acid, which is brought in contact with another derivative of 


naphthaline, called naphthol, which immediately unites with it, and 
we have the red: so this red is produced by uniting the two groups 
of naphthaline by means of two atoms of nitrogen, which is a char- 
acteristic feature of all the azo colors and which leads us to call 
them the azo colors—from azo, the French of nitrogen. This par- 
ticular color was discovered, I think, in 1878, and the whole class 
of naphthionic colors was discovered first in 1878. I think about 

1876 they began to make azo colors; they were not known in 
59 1870, and as a commercial article they were not known in 

1874. Naphthylamine red, I think, was patented in 1878. 
It never was and is not now an aniline color. Orange II is an azo 
color, was patented in 1878, and is made bY bringing diazo-benzole 
sulpho-acid in contact with beta-naphthol. Beta-naphthol is de- 
rived from naphthaline and is the same naplithol as used in naph- 
thaline red. ‘There are two naphthols—one is called alpha-naph- 
thol and the other beta-naphthol—A and B najphthols, Orange IV 
isan azo color, too, and is made from benzo-sulpho acid diazoed 
twice and then combined with diphenylamine. It was patented in 
the same patent as orange II, and is made by treating sulpho-ben- 
zoic acid with diphenylamine. I should have used the term benzo- 
sulpho acid instead of sulpho-benzoie acid. I have examined the 
patents covering the orange II and orange IV issued in this country, 
and have made dyes according to the specifications of that patent. 
Neither of them are aniline dyes and were not aniline dyes in 1870 
or 1874; they were not known then. I have made no chemical ex- 
amination of the samples of dyes furnished me by Mr. Carl Pick- 
hardt; I know the dyes perfectly, but of those particular bottles 
that Mr. Pickhardt gave me I have never made a chemical exam- 
ination of them. I know the dyes and I know what the firm sells ; 
[ have bought samples of them without their knowledge for ex- 
umination with reference to patent suits involving the patents for 
making them; have examined the orange II and the fast red and 
found them to be the dyes which I have described. I know the 
colors produced by aniline dyes. There is a distinction in the 
class of colors produced by the aniline dyes and by the azo dyes; the 

aniline colors generally produce shades of violet or of purple or 


60 of a purplish red, or else of blue or green; blue-green and 


bluish reds are the characteristic colors of aniline dyes. 
The characteristic colors of azo dyes are yellows, oranges, and scar- 
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leis The red colors derived from aniline dyes are on the yellow 
side of red—that is, red between vellow and blue—and the yellow 
side of red is searlet. -‘That is the azo colors. The azo colors are 
scarlet; the blue side of red gives us all the purple shades, or 
rather there Is a purplish red, then a reddish purple, chen a pur- 
ple, and then a bluish purple, and then a violet, and then a blue. 
Those are aniline colors—aniline shades. And then we have a 
special class of aniline greens. There is an aniline yellow called 
phosphine; it is prepared from the refuse of making aniline red, 
or fuchsine, by treatment with caustic soda. We get a yellow dye- 
stuff which is in some way nearly allied to fuchsine or aniline red, 
but the constitution of it has never been satisfactorily determined 
by chemists; so we don’t know the exact constitution of aniline yel- 
low or phosphine. It is different from all the other aniline colors ; 
it was not worked out by chemists but was discovered by the accl- 
dental treatment of aniline residues. We know the number of atoms 
of carbon, nitrogen, and liydrogen in it, but its structural composi- 
tion, its “ constitution,” as the chemist says, has not been worked 
out. We don’t know whether it is an azo color, butan aniline that 
dyes yellow isan aniline in connnection with its other known results. 
All I know is that it is manufactured from residues obtained in the 
manufacture of aniline dyes.” Naphthylamine red dye takes the place 

of cochineal and lac. I have seen it stated that there has been 
61 a decrease in the consumption of cochineal since the discovery 

of that naphthylamine red, but I have no knowledge of my 
own on the subject. The first color you asked me about was, | 
think, the resorcine red. That resorcine red is made of phtalic acid, 
of which this is a specimen, and the resorcine, of which that Is a 
specimen, and the combination is afterwards treated with bromine ; 
so a resorcine red is derived from phtalic acid and resoreine. The 
next color you asked me about was naphthylamine red; that is 
derived from naphthaline, which is the refuse of the gas works, and 
that specimen is a piece of it just as we got it. It hasn’t been puri- 
fied at all. That is crude naphthaline from the Municipal Gas 
Works, and was taken out of the gas pipes just as you see.it. When 
it is purified it has the appearance of this sample; it is crystallized, 
and that is the way it is found in colors or the way it is manufact- 
ured by the manufacturers. That is converted into naphthylamine, 
vf which this is a specimen, and that is treated with sulphuric acid 
and is converted into naphthionie acid, that is diazoed and brought 
into contact with beta-naplithol, of which that is a specimen, and 
that produces naphthylamine red. The next one that you asked 
me about was the orange II. That is made from sulphanilie acid, 
and the sulphanilic acid can be made in various ways. In one 
process it can be made from aniline,and hence the name sulphanilic 
acid is applied; but aniline is not essential, for it can be made 

without aniline; it can be made simply from nitro-benzole 
62 sulpho acid. It is called amido-benzol suipho acid or sul- 

phanilic acid. It is sulphanilie acid, whether made from 
aniline or not. Sulphanilic acid is one of the names. by which itis 
known. This specimen is amido-benzol sulphonic acid. This is 
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diazoed, and then it is ready to enter in the combination, and by 
combining that with beta-naphthol it produces the orange IT. 
are not in commerce; these materials cannot be bought. They are 
manufactured by the factory that makes the colors, so that it 1s very 
difficult to get them, excepting there may be some factory that will 
furnish them. They are not commercial articles. There is a firm 
in Berlin that undertakes to furnish them as curiosities to colleges. 
The sulphanilie acid is diazoed, and 
that destroys the sulphanilie acid and makes the diazo-benzole 
By diazoed I mean combined with two atoms of nitro- 
That makes orange II when combined with beta-naphthol, 
but it will really make a hundred different colors, because the 
moment the sulphanilic acid is diazoed it is capable of entering Into 
combination with any other phenol that is known or with any 
amine that is known, and then they have a great range of colors— 
different shades of red and yellow. 
yellow is obtained by combination with beta-naphthol. 


They make them in that way. 
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color you asked me about was orange IV. That is produced 


from the same sulphanilic acid by diazoing, and then bring- 
ing into combination with diphenylamine, of which that is 


a specimen. The sulphanilic acid of orange II and orange 
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van be made from aniline or without aniline. Practi- 
cally, | think they are made from aniline, but I am 
not sure; those are trade secrets: it Geases to be aniline the 
moment it is diazoed. The essential constituents of aniline 


exist in aniline red and blue; the essential feature of aniline is the 
presence in it of the group of amidogen, which is the combination 
of one atom of nitrogen and two of hydrogen; the name amidogen 
means the generator of amides; it is the NH,, whiclr is the essen- 
tial characteristic feature of that entire series of aromatic compounds, 
and it ceases to be an aniline when that NH, has been withdrawn 
or essentially modified in the group; it is not an aniline color; but 
take any one of the aniline colors, there is no aniline in it; a new 
chemical article has been made, but the essential feature ef aniline 
has not been destroyed, because the amidogen is siill in there; the 
same as you would take nitric acid and lead to make white lead; 


the white lead is a compound of lead and nitric acid, and nitrate of 


lead is simply another compound of lead; there is no metallic lead 
there, and yet it is a compound of lead; it is not as distinct from 


lead as any two chemicals can be, because you can get lead out of 


white lead and out of nitrate of lead, and, therefore, there is a resem- 
blanece between the two which there would not be between white 
lead and nitrate of copper. My acquaintance with aniline dyes is 
a purely scientific and chemical acquaintance. I have no knowl- 
edge of the trade only in so far as I have procured samples of every- 
thing that is sold in the trade, and have a collection of them, and 
have examined them from time to time. I have never bought and 
sold them. I was on the committee of the Centennial Exhibition 
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at Philadelphia to which the colors were referred, and I se- 
cured the best exhibit there was at the Centennial from one 
of the largest manufacturers in Germany of everything they 
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exhibited there, and I have it still. I have from time to time se- 
cured copies of price-lists, as far as practicable, of all the dealers in 
colors; have done it ever since these colors came into the market. 
I was very much interested in them, and as soon as I saw an ac- 
count in the journals of the first aniline colors I had my assistants 
make some of it, more than twenty years ago, at Schenectady ; that 
vatalogue that you have in your hand is the catalogue of my collec- 
tion. I knew about aniline colors commercially prior to 1874 or 
1870; had obtained their catalogue, and kept myself familiar with 
the whole subject as far as practicable. Aniline is amido-benzole 
or phenylamine; in practice it is six atoms of carbon, five atoms of 
hydrogen, one atom of nitrogen, and two more atoms of hydrogen ; 
that is Cg H,; NH,. The most important of the various aniline 
colors referred to as existing prior to 1870 are the rosaniline salts, 
which are.chemically known as fuchsine or magenta or solferino or 
fifty other names; aniline red, that is usually the hydrochlorate of 
rosuniline; then they put the acetate on the market, and the arsen- 
jate, and the sulphate, and soon. Rosaniline is made by treating 
crude aniline, which is a mixture of aniline and toluidine, with 
arsenic acid and hydrochloric acid, that yields hydrochlorate of ro- 
saniline or fuchsine. All the colors known before the act were de- 
rivatives of rosaniline; they could not be made from what a chemist 
alls pure aniline, but from commercial aniline, which is a mixture 

of aniline and toluidine; toluidine is derived from another 
65 hydrocarbon than benzole; benzol and toluol, when nitrated, 

make nitro-benzol and nitro-toluol, and when reduced they 
inake aniline and toluidine, and the crude oil sold in commerce is 
a mixture of the two. 

Q. I think you mentioned some colors which you said were known 
before 1870—picric acid and Victoria yellow and Martius vellow, 
etc. Is aniline employed at all in their manufacture? 

A. No, sir; not at all. They are all nitrated phenols and have 
not the characteristic constituent or principles of aniline in them. 
[ don’t think any one of them has ever been called by an aniline 
name. ‘The dealers in aniline dyes head their price-lists “Aniline 
dyes,” and they put into them indigo and carmine and cochineal 
and lac, picric acid and stannate of soda, which is used as a mor- 
dant, and all sorts of things. On a price-list you generally find all 
that a dealer sells, and as the aniline colors are tine characteristic 
things the dealer puts that on top and then puts on the sheet his 
aniline colors; and then if he furnishes his customers with mor- 
dants for fastening colors he puts those on too; and if he deals in 
some of the vegetuble colors he puts them on the same sheet, and 
yet they are all under the heading of aniline dyes. I have several 
of them. 

Q. I asked you to enumerate the aniline dyes, using the phrase 
in the sense that you have used it on the direct examination—the 
aniline dyes known prior to 1870, giving the trade names, if you 

know them, the specific names for each color. 
66 A. It is rather difficult to do that, for each manufacturer 
has his own trade name—aniline red or rosaline hydro- 
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chlorate, also called fuchsine, also called solferino, called magenta, 
called rosa, and I don’t know all the other names. Colors have a 
great variety of names, but do not generally incicate any difference 
in shade. They are trade names. I presume the original manu- 
facturer when he got a customer wished to make him think he 
could not get it from anybody else; so that each dealer, as far as 
practicable, used a peculiar name; and then when a dyer gets in 
the habit of using that particular color he would be afraid to buy of 
any other dealer for fear that he would not obtain the same thing, 
and I presume that is the way it has happened that so many of 
these names arose. I presume the object is to prevent the dyer 
from finding out the same colors from some other dealer, for if he 
could be sure he would get the same color he might go and buy of 
somebody else. It is true that one color would be known bya great 
variety of names. The next class of colors were known as Hofmann 
violets. He found that by treating aniline red by methyl] or ethyl 
iodide he could change the shade; that the more methyl he used 
the further away from red it got and nearer to blue; and so that 
made a great range of dyes, and they lettered them. For instance, 
R is red and B blue, and aniline (Hofmann) violet would be R 
and R Rand R R Rand RRRR. The more R’s the nearer it 
would be to aniline red, and the more B’s the further it would be 
away from red, and the nearer to blue. They were known as Hoff- 
man violets B, BB, BBB and R, RR, RRR; RRRR. And now we 
come to methyl violet. 

67 Q. I don’t care about any only before 1874. 

A. I don’t think the methyl violet was made before 1870. 

Q. I say before 1874. 3 

A. I don’t remember when it came out. Then the next move in 
the aniline industry was the treatment of aniline red with more ani- 
line. It was discovered that if the rosaniline red was heated with 
an additional quantity of aniline the same series of changes occurred 
as with Hofmann’s methyl and ethyl—it became a beautiful purple ; 
and that gives rise to another great variety of names; and by still 
further treatment a beautiful blue was produced, and it was the most 
beautiful blue ever known—pale blue and night blue and Lyons blue 
and Paris blue—a blue that was blue by gas-light and lamp-light; but 
the difficulty was that these blues were not solublein water. Nicholson 
made the discovery that by treating these blues with sulphuric acid 
in a peculiar way he could make them svluble in water, and that in- 
troduced a new class of dyes, known as Nicholson’s, or soluble, or 
alkali blues; these have a great range of shade. 

Q. Was this prior to 1870? 

A. I think so; itis so long ago. I think it must have been prior 
to 1871. ‘Then the discovery was made that the aniline -red could 
be converted intoa green. ‘That, I think, was prior to 1870. It was 
found that by continuing Hofman’s process, which resulted in violets, 
when some more methyl! was introduced into the aniline red, together 

with iodine, it produced the most beautiful green ; and then, 
68 somewhere during the early history of aniline red, it was dis- 
covered that the refuse material would furnish a yellow. That 
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was the aniline yellow which somehow or other has thus far resisted 
efforts to ascertain its true character, but it appears to be an aniline 
color. Allthese had a great variety of trade names—all of them— 
nevertheless they were all alike, in that aniline entered into their 
manufacture. 

Q. In themanufacture of aniline dyes, was Bismarck brown known 
prior to 1870? Won’t you tell how that is made? 

A. It was generally called an aniline dye. 

Q. Prior to 1870? 

A. Yes, sir. 

Q. Known in the trade as an aniline dye? 

A. Yes, sir. : 

©. Tell me how it is made. 

A. The Bismarck brown is made by bringing together phenylen- 
ciamine and sodium nitrite and treating the product with hydro- 
chlorie acid. 

Q. Phenylendiamine is made from dinitro-benzole in the same 
way as aniline is made from nitro-benzole? 

A. In the same way. 

Q. So that in aniline brown aniline does not enter at all? 

A. No; aniline does not enter. 

Q. And that was a dye known as an aniline dye prior to 1870; 
you so stated, didn’t you ? 

A. It was discovered in 1866, and I presume it was classified under 

the aniline dyes without any particular discussion. 
69 Q. Don’t you understand that the term aniline as generally 
applied (not with reference to scientific application, but gen- 
erally) meant derivation from coal-tar? | 

A. No; because picrie acid was never known as an aniline color. 

(). Magdala red. 

A. That is a napthaline color; nothing to do with aniline. 

Q. Did that exist prior to 1570? 

A. I have forgotten; it came out about the time of the Abyssin- 
lan war, and got the name from Magdala. — 

Q. Can you tell when that was? 

A. I can by referring to my book. Magdala red was brought out 
in 1867, 

Q. Do you know whether or not that was known in the trade as 
an aniline color prior to 1870? 


(Objected to as immaterial.) 


A. I don’t know. It never was sold to any extent; it issu fright- 
fully expensive. I have tried in vain to buy it, but nobody in the 
city deals in it because it is so expensive. It is not practically a 
commercial article. It sells for a thousand frances a kilogramme, I 
am told, in Europe. 

Q. You mentioned in your direct examination a color called Mar- 
tius yellow. Isn’t that the same as yellow crystals or Manchester 
yellow ? 

A. Yes, sir; that is Manchester yellow. 

Q. Is that a napthaline dye? 
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70 A. That is a phenol dye; it might be called a napthaline 
dye, too. 

@. When was it discovered ? 

A. It don’t appear here in my book when it was discovered. 

Q. Was it prior to 1870? 

A. I think it was. There is a reference here to an article pub- 
lished in 1868 in connection with this Manchester yellow. 

Q. Do you know whether that was called yellow crystals? 

A. Well, it might be. 

Q. Is that descriptive of it—yellow crystals? 

A. It would describe a thousand different things. 

(). Is it descriptive of Manchester yellow ? 

A. Yes, sir; it is a crystalline powder and it is yellow ; so is picric 
acid. 

Q. And is made from naphthaline? 

A. Made from naphthaline. 

Q. You say it might be called a phenol or a naphthaline dye; 
why do you say “it may be” either a phenol or naphthaline color? 

A. Because tlhe phenols represent a class of compounds in which 
the aromatic group is united with oxvgen and hydrogen, and all 
compounds in aromatic chemistry which contain oxygen and hy- 
drogen united to the aromatic group are called phenols; so all 
these colors derived from phenols by the action of nitric acid can 
be called phenol colors, because if you attempted to classify them 


from the particular aromatic body — were derived from you would 
have to call one a carbolic acid color, another a cresylic acid - 
71 color, another an alpha-naphthol color,and another a beta- 


napthol color, but by combining them all in the phenol class 
you have a title which includes all, and excludes everything which 
is not derived from phenols. 

Q. Phenol and naphthaline are two separate products of coal- 
tar? , 

A. Well, naphthaline makes two phenols. 

Q. Does naphthol exist as such in coal-tar? 

A. I don’t know whether anybody ever detected it there or not. 
It might be there just as well. Every hydrocarbon of the aromatic 
series will make one or more phenols, according as one oxygen and 
hydrogen or two oxygens and hydrogens or three oxygens and hy- 
drogens are tied to it; so the family of phenols is a very large one. 

Q. I don’t understand that the phenol is a hydrocarbon. 

A. It is a hydrocarbon hydroxide; it has“O H” oxygen and 
hydrogen. Nobody knows how many different hydrocarbons there 
are obtained from coal-tar. I have a list at home of 637 hydrocar- 
bons, but they haven’t all been detected yet in coal-tar. There is no 
reason why they should not be all found there; but chemistry is 
only a hundred years old, and it has not been possible to identify 
them all in coal-tar. The different hydrocarbons from which the 
different dyes and colors first mentioned are taken are benzole, 
which is C, H,; that is the simplest of all; that is the very be- 
ginning. Then toluol,C, H,; then xylol, C, H,,; then cumol, 
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C, H,.. There is a regular progression, and they differ by 
1 of carbon and 2 of hydrogen in that series. Then there is 
naphthaline, which is C,, H,. 

By defendant’s counsel : 


~~ 


—. All these different artificial dyes you have mentioned are 
made from different hydrocarbons produced from coal-tar differing 
in the proportions of carbon and hydrogen ? 

A. Well, if you trace them clear back to their foundation they are. 
But picric acid, for instance, we don’t make that from a hydrocar- 
bon because we get something out of coal-tar—carbolic acid. Car- 
bolic acid is derived from benzole, and we don’t start with benzole 
to make picric acid, because we can get carbolic acid out of the tar 
in which the first step has already taken place. As matter of fact, 
the whole of aromatic chemistry is based upon benzole. It is the 
foundation and the very substance of it that aromatic chemistry is 
built up from benzole, and ‘benzole can be built up from charcoal 
and hydrogen; so that if things are traced clear back to the founda- 
tion all we want is charcoal and hydrogen, and we can by proper 
means go on and construct everything by a process of synthesis, but 
it is cheaper to get these things out of natural materials. 

Q. Practically all these colors are derived from coal-tar? 

A. Practically it is cheaper to get them out of cval-tar than from 
anywhere else; not necessary, but cheaper. It was not a common 
quality of the aniline colors known in 1870 that they should possess 
any particular color or shade of color; but, as a matter of fact, the 

aniline colors that were known in 1870 did run in certain 
73 lines of color. The colors differed. They were known by 

different subordinate names and specific names under the 
generic name of aniline dyes. I have mentioned reds, greens, blues, 
yellows, browns, and violets. There was no color for scarlet. I 
have never seen it obtained from using the aniline dyes. You 
inight suppress and hide the aniline color by making a color of a 
wholly different character; but I don’t know how to combine a true 
aniline color with any other color and make a scarlet. I don’t re- 
member any aniline orange. I think the oranges and scarlets were 
colors that aniline failed to furnish at all. The aniline yellow was 
not used to any extent. 

Defendant’s counsel : 

Q. Why do you say “ true aniline?” 

A. Well, I mean the real aniline; those that are properly aniline 
colors. 

Q. That is into the manufacture of which aniline enters? 

A. Yes, sir. 

Q. Now, I wish you would, taking into account the various ani- 
line dyes which vou have named as being known prior to 1870, in- 
cluding Bismarck brown, in the manufacture of which aniline does 
not enter, and give me the common qualities and characteristics of 
aniline dyes, leaving out of account such qualities as are peculiar to 
one and not existing in another. 
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PLAINTIFFS’ CouNsEL: That calls for an expression of opinion on 

a portion at least of every question in issue. I do not object 

to the witness stating any properties of any particular dyes, 
74 whether those properties are found in other dyes, or stating 

what can be done with any particular dye, or with all the 
dyes; but for him to state as a conclusion of his own mind, with- 
out giving the jury the facts on which he bases the particulars In 
which two things resemble each other, is for the witness to testily 
to the very elementary fact that we are here to discover. 

The Court: I understand the question to be as to the character- 
istics of what Dr. Chandler has named as being aniline dyes. I un- 
derstand he can state as matter of fact what the peculiarities of these 
aniline dyes are, including Bismarck brown. 

PLarntires’ Counset: To that I should not object. That I should 
consider a perfectly proper question ; but I do object to the question 
as it stands now, on the ground that it calls for the opinion of the 
witness as to points of resemblance between different dyes, and does 
not call for facts in respect to those dyes from which resemblance or 
dissimilarity may be inferred. 

The Court: I understand that Dr. Chandler can state as a fact 
what are the common characteristics and qualities. 

PLAINTIFFS’ CounsEL: The question as the Court suggests it would 
be entirely competent and proper; but the question as it stands I 
do not think is competent, and I object to it. 

The Court: If there is one characteristic that is common, 
79 or more than one common characteristic, he may state it. 

PLarntirrs’ CounseEt: If the court will so instruct the wit- 
ness I don’t object. 

The Court: The witness understands what we have said. 


Answer. The claracteristie property of all aniline colors, as I un- 
derstand them, is the existence in them of amido-benzol. ‘They are 
all derivatives of a compound which we call triphenyl-methane. 
The only exception to that classification—the later classification 
defining them as amido derivatives of tripheny|l-methane—would be 
in the case of the Bismarck brown. The Bismarck brown can hardly 
be regarded as the derivative of triphenyl-methane, but the Bis- 
marck brown does contain the group amido-benzol. In fact, the 
Bismarck brown contains the group amido-benzol, which is the 
characteristic group in aniline colors; but the Bismarck brown is 
not a derivative of triphenyl-methane. ‘That is the best distinction 
| can make. 

Q. Are there any common qualities ? 

A. Simply as dye-stuffs. 

Q. Well, as dye-stuffs. I suppose that is what they are traded 
in as. 

A. The aniline colors are bases, and they form salts with acids, 
and they dye in a neutral bath generally. or one that is not very 
acid. That is one peculiarity of them. 

Q). Did they all have this peculiarity in. common—a peculiar 
brilliancy or intensity of color—as distinet from other dyes? 
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76 A. Well, they are concentrated colors; that is the reason 
they are intense. 

Q. Did they have that in common ? 

A. In common as to intensity of color, and perhaps a great deal 
more than other ordinary dye-stuffs: a dye-wood might not contain 
more than one per cent. of color and ninety-nine per cent. of saw- 
dust, and of course there would not be much intensity of color; 
but the aniline colors were about the first instances in which we had 
the pure dye-stuff free from vegetable matter, sawdust, and roots, 
and so forth, and therefore the dyers were surprised on account of the 
intensity of their coloring power. 

Q. And they did have that quality? 

A. They did. 

Q. And the plaintiffs’ materials here had that quality ? 

A. Yes, sir; it may be with a difference in degree. 

Q. But they have it? 

A. Yes. 

Q. And did they have this quality—that they did possess a great 
dyeing power, so that a little dye would go a great way in dyeing ? 

A. Certainly, because they were not mixed with the sawdust ; 
they were pure dye-stuffs, in contradistinction to roots, barks, and 
fruits and so on. 

Q. And they had that quality ? 

A. They had. 

Q. And the plaintiffs’ imports had it? 

A. Yes. 

Q. And they were easy to dye with? 

A. Yes; easy to dye with. 

Q. And the plaintiffs’ importations have the same quality ? 

A. Yes. 
Q. Can you mention any other common qualities like that 
which they had? 
A. No; I don’t think of any. 

Q. They differed in shade and in color; they differed in name; 
they differed, in that some of them, or most of them, we will say, 
were derived from aniline and toluidine, but at least one of them 
not being derived from either of those, but they had these three 
qualities in common. Now, can you mention any other except the 
chemical classification which is based upon a theory, isn’t it, about 
this amido-benzole? Can you mention any other actual physical 
qualities which they had in common, and which the plaintiffs’ im- 
portations do not also have ? 
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PLAINTIFFS’ CounseL: One thing at a time. 
Witness: Most of the aniline colors have a metallic lustre which 
most of the plaintiffs’ colors have not. 


Q. Well, I asked you common qualities? 
A. That is common to most of them. 
By plaintiffs’ counsel : 


Q. Common to most of the anilines? | 
A. Common to most of the anilines, a metallic lustre. 
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by defendant’s counsel : 


[t is not so as to all of them, is 1t? 

A. No; Bismarck brown is not, as I have seen it. 

Q. Any others? 

A. The reds and the blues and the violets, they have it. 

(). Are there any other that do not; does the yellow have it? 

A. No; the yellow hasn’t it. 

@. The green ? 
78 The green I don’t think has, as it ordinarily appears ; 
it aisha if it were crystallized. 

Q. There are noother qualities, then, which the aniline dyes known 
before the act had in common, except this fact that they came from 
amido-benzole and then these qualities which have been enumerated ? 

A. Contain amido-benzole. 

Q. That they are intense, that they have high dyeing power, and 
that they are easy to dye with ? 

A. Those are peculiarities not characteristics of the anilines. 

Q. But they all have them ? 

. They all have them, but it is not characteristic of them. 

"5 Will you please tell us about what dyes were not chemically 
known, but comme relally known and dealt in before the introduc- 
tion of aniline dyes 

A. Most of the dyes commercially known befgre the introduction 
of aniline were either derived from animals or plants. We had the 
old Tyrian purple derived from a mollusk ; the cochineal derived 
from a bug; the lac derived from another bug; those are animal 
dyes. Then there was a chemical animal dye made from 
wine or made from guano, known as murexide, but. this was 
driven out of the market by the aniline dves. Then we had 
various vegetable dyes. We have a variety of roots—madder 
root, for instance, contains alizarine in very small quantities, and 
was used for dyeing calicoes; now the alizarine is manufactured 
artificially and sold in a pure state. The alkanet root was some- 
times used, and barberry and tumeric root—they were the three 

imported roots—but chiefly madder. Then there wasa variety 
79 of woods—logwood and Brazil wood and the bar-wood and the 

cam-wood, they all dye different shades of red ; then the yel- 
low woods—fustic, old and young, representing two different plants. 
Then there wasa bark—quercitron bark—that dyes yellow, and if it 
is treated in sulphuric acid it furnishes flavine. Then-from flowers, 
for instance, saffron and safflower, one of them yellow and the other 
red. Then dyes derived from berries—the’ Persian berry, used in 
dyeing calico orange. Then a variety of other things were used, 
containing tannin roots, barks, and leaves, and some galls produced 
by the sting of insects, and some produced from the buds and seeds. 
Those were before the chemical dyes were introduced. An impor- 
tant class was obtained from the whole plant, such as indigo. In- 
digo was obtained from the entire indigo plant. The yellow dye 
was derived from a variety of mignonette, and the peculiar dyes that 
are obtained from certain lichens—these plants that grow on stones 
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and on logs, and grow on trees as moss along the sea shore—they 
produce a peculiar class of dye, of which the cudbar and the archil 
ure the best representatives. Those are the dyes that were used be- 
fore the introduction of chemical dyes. 


Defendant’s counsel : 

Q. All spoken of as natural dyes? 

A. Natural dyes. 

Q. In all those the dyeing matter exists ready made? 

A. It exists ready made or is produced in curing; alizarine is de- 
veloped in curing madder. 

Q. While the new dyes—the chemical dyes, as they are spoken 

of chiefly—largely are made synthetically from hydrocar- 
80 bons as found in coal-tar? 

A. Yes; but the chemical ones are the same as some found 
in plants—that is, sooner or later the chemist will make all, but 
thus far he has only made some. Indigo is made artificially, but 
it ischeaper to get it froin indigo. Alizarine is made artificially, and 
it is cheaper than to raise madder plants; so that there is no dif- 
ference between the chemical and natural dyes, really; all are chem- 
ical dyes. 

Defendant’s counsel : 

Q. It is a question of economical production ? 

A. Yes, sir; it isa question of which is the cheaper way of 
making them, whether to make them in the laboratory or to let 
nature make them; but, of course, the dyes made in the labora- 
tory are not mixed with the cellular tissue and the gum and starch 
of which the plants are chiefly composed, and it is that which makes 
chemical dyes so much stronger and more intense. It is their 
purity. 

Q. Give us the relations of the dyeing power of some of these 
chemical dyes to the natural dyes. 

A. I could hardly do that. 1 know how much it takes of some 
of these chemical dyes to dye, but I don’t know, as matter of fact, 
how much of the vegetable dyes it takes. 

Q. Take cochineal, for instance; how does that compare in dry- 
ing [dyeing] power with some of these reds? 

A. Cochineal contains a pretty strong dye; it contains a larger 
percentage of dye-stuffs than any other natural dye. As a general 
thing, these chemical dyes will dye a very good color with from a 

half to one per cent. of the weight of the wool—that is, a pound 
51 of any one of these dyes in controversy would dyea hundred 

pounds of wool; with some less and with some more. The 
anilines, I think, are a little more intense than the azo colors—that 
is, one-half per cent. of the aniline colors would make as deep a 
shade of dye as a per cent. of the azo color; but I don’t remember 
exactly. I don’t know how many pounds of cochineal it would 
take. The degreeof tinctorial power depends chiefly on the dye used, 
but there is a little difference in them. There are notwoexactly alike 
in tinctorial power. The coal-tar dyes are distinguished froin the 
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natural dyes by being as they are made, and as the natural dyes are 
produced in nature is of much higher tinctorial power than the nat- 
ural dye, pound per pound ; a pound of chemical dye will goa great 
deal farther than any root or stem or flower or bug. Suppose the 
dyeing power were concentrated from the bug itself, then you get 
the pure color and would have the same intensity. Carminic acid 
is the dyeing stuff contained in the bug itself. 


Defendant’s counsel : 


Q. Can you think of any other common qualities which would 
be apparent to the merchant or dealer in the dyes or to a dyer who 
dyes goods—to anybody other than a chemist? 

PLarntirrs’ CounsE.: I don’t object on the ground that this wit- 
ness may not know as well as any other witness may know, 
but that, in the nature of things, this witness or any other witness 
cannot know what a third person would observe. 


(Objection overruled. Counsel for plaintiffs excepted, and the ex- 
ception was duly allowed.) | 


§2 A. I don’t know of any other common quality—common 
to all anilines and not exhibited by other dyes—than those 
that have been mentioned. There are no artificial dyes, as distin- 
guished from natural dyes, which, pound for pound, would dye 
more than the natural dyes, if the naturakdyes are pure. The nat- 
ural dyes have been dealt in in the trade in a greater or less degree 
of purity. For instance, madder root; they have a product of mad- 
der root treated with sulphuric acid which is much freer from im- 
purity. They have another made by extracting the coloring matter 
from the madder root and selling it in the form of-extract. Then 
they used to dry that extract and treat it with kerosene oil and 
make an almost chemically pure alizarine. So with quercitron ; 
they used to treat it with sulphuric acid and then wash it and sell 
the concentrated product as flavine. So itis common in the trade to 
sell the natural dye-stuffs, either as naturally produced or in various 
degrees of concentration. From the logwood they extract a color- 
ing matter and boil it down and sell it as logwood extract without 
the sawdust. The same withthe fustic and other dye-stuffs—that 
is, the manufacturer concentrates, as far as the trade will warrant, 
the natural dye-stuff and sells it in the various stages of purity. It 
rarely pays to make them pure, because it costs too much and it is 
not necessary. ‘They are not made chemically pure, but in various 
stages of approximation to chemical purity. The aniline dyes are 
pretty pure; still they are not absolutely pure in every case. The 
‘artificial dyes are comparatively pure compared with vege- 
83 table dyes. They have that in common as distinguished from 
natural dyes usually and generally and commercially dealt 

in, with a few exceptions. 

Q. ‘Taking your enumeration of the aniline dyes as existing prior 
to 1870, now let me hear what you understand to be their com- 
mon qualities, perceptible by a man of business and trade and not 
a chemist. 
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A. First with the aniline dyes, then the phenyl dyes, the phtalic 
acid dyes, the azo dyes, and the anthrocine dyes—five classes. The 
aniline class includes those which are derived from amido-tri- 


_ phenol methane. 


Q. But I asked you the common qualities apparent to a trades- 
man. 
A. A tradesman cannot get at that. 


PLAINTIFFS CounsEL: I object to that on the same grounds as 
before, and also on the ground that the question has already been 
answered. 


Q. Supposing that a dyer or a tradesman who had dealt in many 
of the amiline dyes should have a new dye brought to him, what 
would be his test for finding out whether or not that wasan aniline 
dye? 

PLaAtIntirFs’ CounsE.: I object to that question. 

The Court: Do you insist upon that question ? 

DrEFENDANT’s CouNnsEL: That indicates what I am after. I sup- 
posed there were some common qualities which yoked together va- 
rious dyes existing prior to this act. 


(The question as put is read to the witness.) 


The Court: Do you mean his enumeration of al] sorts of dyes 
existed prior to 1870” 
84 DEFENDANT'S CounseL: His enumeration of aniline dves. 


(The objection was overruled. Counsel for plaintiffs excepted, 
and the exception was duly allowed.) 


A. They have no common qualities that a tradesman. or a busi- 
ness man could use as a basis tor identification ; it would require a 
chemist to tell. 

(). Couldn’t he tell by the brillianey of the dye when he had 
used it? 

A. No; because it might bea vegetable dye. 

Q. I don’t ask by possibility; but wouldn’t he hit it right as the 
trade went? 

A. He could guess at it. 

Q. Is not there a test which he could apply to it—although 
not a chemically certain test-—which would be a sufficient one? 


PLAIntiFFs’ Counset: I object to that class of questions; I ob- 
ject to this question. 


(Objection overruled. Counsel for plaintiffs excepted, and the 
exception was duly allowed.) 


A. He would not; for there is a pure scarlet which was run in 
here at one time as an aniline red. Some parties claimed it was 
an aniline dye, and it was proved afterwards to be rosalic acid, 
and it was admitted free. The dyer or tradesman could not tell 
whether it was an aniline color or not. 

Q. Couldn’t they practically and generally tell ? 

6—97 


4? WILHELM PICKHARDT ET AL. VS. 


A. If the dyer is familiar with a dozen colors and is in the 
85 habit of using them he can tell them apart. If he is familiar 
with aniline ‘Ted and aniline green and aniline violet and 
soluble blue and aniline blue he could tell them; if you gave him 
those particular dyes he could pick them out and identify them ; 
but he could not pick out what is sold in some other place, where 
he is not in the habit of dealing, and tell that they were the same 
dyes. For instance, the dyer or user of dyes cannot tell when he 
dyes a yellow whether that is an aniline yellow or a phenol yellow 
or an azo yellow unless he has learned the chemical properties of 
those particular dyes. 


Defendant’s counsel: 


Q. Why couldn’t he tell ? 

A. Because they all look alike,and unless he makes some test 
which is really a chemical test and applies more or less chemical 
knowledge, which he may have learned as a dyer, he could not 
tell. 

Q. Couldn’t he tell when he came to use them ? 

If he detected certain chemical properties when he came to 
use them he would. 

Q. When he came to use a color which he bought could be tell 
in his practice whether what he bought was an aniline or phenol 
eolor ? 

A. If he had bought three or four cl: asses, two of which were ani- 
line and two of which were not, he could tell which of these four he 
was overating with, but give him a fifth and he could not tel! for 
his life whether it was an aniline or phenol color. 

Q. Could he tell whether the color he got was a.chemical, an ar- 
tificial color, or a natural color ? 

A. No; he could not. 


86 PLAINTIFFS Counsel: I desire an exception, if your honor 
please, to each of the questions of this class. They all come 
under my objection. 
DEFENDANT’s CouNSEL: You ought not to wait until the ques- 
tions are answered. 
PLAINTIFFS’ CouNSEL: I desire to except now. 


Defendant’s counsel: 


Q. Martius yellow and Manchester yellow—I will now ask you 
whether that was not known in trade prior to 1870 as an aniline 
color ? 


PLAINTIFFS’ CouNsEL: I object to that as immaterial—how the 
trade knew it. 

This objection was argued at length by counsel on both sides. 

The Court: In construing the laws of Congress, in order to know 
what is meant, we observe that when they pz assed the act of 1864 
they used the term “aniline dyes,” and it remained as it was down 
to 1870. Then they added these other words. In order to find out 
what Congress meant when they passed the act of 1870 or 1874 we 
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must ascertain, it seems to me, what were known as aniline dyes at 
that time, and not what were so known in the chemist’s laboratory 
alone, but in commerce—that is, generally what the term would 
mean when it was used in a law which Congress applied to the sub- 
ject. Congress was not fostering education ; they were merely pro- 
viding for a source of revenue, and to provide for that they 
said aniline dyes shall bear a duty of so much. In 1864 
they applied those words to something; I am not familiar enough 

with the terms, either in commerce or chemistry, to 
87 know what it applied to; I presume the jury are not; there- 

fore we must receive evidence as to the meaning of that term 
generally, to know what it meant in commerce, among merchants 
and commercial men, to whom Congress addressed the enactment. 
And then, when Congress added, in 1874, “Aniline dyes by what- 
ever name known,” they meant those same things, and they applied 
the term “aniline dyes” to those dyes, whatever names they ae 
got—the names they had acquired by reputation among people. So 
everything gets a name by what people generally call it. So we 
must tind what people generally, in trade and commerce, as well as 
in chemistry, called these things up to. 1870 and 1874. 

If there was no other section except the section referring strictly 
to aniline dyes, the fact that these were discovered afterwards might 
require a different consideration ; but there is another section, which 
imposes duties on articles bearing a similitude in certain respects 
with what were aniline dyes within the meaning of the act of Con- 
gress. We must ascertain what Congress meant. Congress Is pre- 
sumed when it passes a law to know everything in the country on 
the subject to which they applied a law. They are presumed to 
have known all about this matter of aniline dves, and what the 
words aniline dyes had come to mean ; so, in order to ascertain what 
the word means in the law, we must ascertain how people used it, 
in order to understand how it was applied by Congress. So, I think, 
we cannot exclude this evidence. 

I am not indicating now exactly the use we shall make of 
88 it when we are all through with it, but we must open this 
subject. We cannot say that we will stop with what chem- 
istry says of it, or what chemists say about it; we must go along 
and see what generally, among those to whom Congress meant by 
the act to upply the words, they were understood to mean, and thus 
arrive at the general signification of the word. This is a question 
of facet for the jury, and I think it would be erroneous and that it 
would be wrong to shut the door when we have got the scientific 
definition and use, and not open it to the commercial meaning. 
Therefore, we will admit this class of proof. 


(Plaintiffs’ counsel excepted to the ruling of the court; which ex- 
ception was duly allowed.) 
Cart Pickuarpt, being recalled, was further cross-examined. 


By defendant’s counsel : 


Q. What is your relation to the aniline and soda factory of Stutt- 
gart? 
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A. I don’t know as I stand in any direct relation to them at all. 

Q. They are exporters of these colors which are In question, are 
they not? 

A. Yes, sir. 

Q. This firm by which you are employed—Pickhardt & Kuttroff— 
are the American house, are they not, the branch establishment of 
this German house? 


PLAINTIFFS’ CouNsEL: I object to that. 
Q. What is the relation between the two? 
PLAINTIFFS Counsec: If he knows. 
DEFENDANT'S CounseL: He will not tell me if he does not 
know. 
PLAINTIFFS’ CounsEL: I object to the question, anyway, as 
immaterial. 


CO 
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Q. Do you know what the relation between the two concerns is? 

A. I know that Pickhardt & Kuttroff import aniline colors and 
azo colors and various colors ftom the Stuttgart Badische Anilin and 
Soda Fabrik as they import other stuffs from otber firms on the 
other side. 

Q. Don’t you know any other or further relation than that be- 
tween them ? . 

A. I believe that the Badische Anilin and Soda Fabrik are inter- 
ested in the firm of Pickhardt & Kuttroff. 

Q. And your business with Pickhardt & Kuttroff involves the 
testing of aniline dyes, do you say ? | 

A. Yes, sir; or having them tested under my ‘supervision. | 
can’t do it all inyself. 

Q. What else does your business with them involve ? 

A. The selling of dye-stuffs. 

Q. When you say that your business with Pickhardt & Kuttroff 
is to test aniline colors, or to have them tested under your super- 
vision, you mean, do you not, that it is to test all of the artificial 
dyes which they introduce ? 

A. Yes, sir. 

Q. That is the way you use the term “ aniline colors,” is it ? 

A. I beg your pardon. When I said before “aniline colors” I 
added azo colors and other dye-stuffs. 

Q. When you said in your answer to my question as to what your 
business was with Pickhardt & Kuttroff that it was to do the work 
of testing aniline colors vou meant all the artificial chemicals, did 

you not? 
90) A. No, sir; I could not inelude artificial alizarine, for in- 
stance, aniline colors, and a great many others. — 

Q. You used that expression without thinking what the effect 
might be, did you not? 

(Not answered.) 

Q. You said something on your direct examination about holding 
a power of attorney ; what was that? 
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A. That I signed the name of Pickhardt & Kuttroff by power of 
attorney. 

Q. Is that your signature ? 

A. It is, sir. 

Q. (Handing witness a letter.) Did you send that letter? 

A. I did. 

Q. Acting in your capacity as the agent under your power of 
attorney for Pickhardt & Kuttroff? 

A.. Yes, sir. 


(The letter thus referred to is marked for identification “ Ident., 


J. H. F. (1).”) 


Q. Will you look at this case that I have here and say whether 
or not this 1s the case referred to in that letter? 
A. It seems to be the case; yes, sir. 
©. And these are the bottles which it contained ? 
A. They seem to be the same. 
Q. This case with these bottles were sent by you to the persons to 
whom this letter is addressed, as stated in the letter ? 
A. Yes, sir. 
- DEFENDANT'S CounsEL: I will offer the letter and the case in evi- 
dence. 
PLAINTIFFS Counser: At the proper time [ shall not object to this 
letter and the conteuts of the case. 
DEFENDANT'S CounsEL: I merely offered it to be fair, because I 
thought my friend might want to examine. 


Redirect by plaintiff’s counsel : 


91 Q. Do the tags on these show when they were dyed ? 
A. Some of them will; some of them will not. 

Q. As a matter of fact, have they all been dyed within the last few 
days? 

A. Yes, sir; I believe so. 

Recross by defendant’s counsel : 

Q. You are familiar with the price-lists published in Stuttgart by 
the Badische Anilin and Soda Fabrik ? 

A. I have seen some of them ; yes, sir. 

Q. Is that one of them ? 

A. That looks like one ; yes, sir. 

Q. You have no doubt about that being one, have you? 

A. No; I have no doubt of it; no, sir. 


(The price-list referred to is marked for identification “Ident., 


J. H. F. (2).”) 


Q. Is this one of the price-lists of Messrs. Pickhardt & Kuttroff, 
who are the plaintiffs here ? 

A. Yes, sir; that is an old price-list of theirs. 

Q. A price-list of May, 1879? 
A. May, 1879 ; ‘yes, sir. 
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(The price-list referred to is marked for identification “ Ident., J. 
H. F. (3).”) 

Q. Is this Pickhardt & Kuttroff’s price-list for January, 1881? 

A. Yes, sir. 


(The price-list referred to is marked for identification “ Ident., J. 


H. F. (4).”) 


92 Dr. Cuarves F’. CHANDLER, being recalled, was further cross- 
examined. 


By defendant’s counsel : 


Q. The question was as to Martius yellow and Manchester yellow. 
[ will now ask you whether that was not known in trade prior to 
1870 as an aniline color? 


PLAINTIFFS CounseL: To that question we object generally, on 
the grounds heretofore stated. Your honor admits it, I suppose, and 
we will take an exception. We further object on the ground that 
it is not limited to trade and commerce in this country. 


(Objection overruled. Counsel for plaintiffs excepted, and the ex- 
ception was duly allowed.) 


DEFENDANT'S CounsEL: I will limit thatequestion to trade in this 
country, and I doubt if it was known in this country as early as 
1870. 


Q. It was not, to your knowledge; you don’t know about it? 

A. Not. to my knowledge. It was brought out in Germany. I 
don’t know the color naphthaline brown by that name; I don’t re- 
member any brown. Naphthylamine roth is also called roccelline ; 
it is called “ fast red ;” it is called “ echtroth;” that is “ pure red,” 
literally translated. There are several other names for it. It has 
been called rubidine; it has been called “ rauraciemene ;” it has 
been called “ orseilline”” number 3. 

Q. I think you said that another of the names for resorcine, which 
is another of these colors, was eosine. 

A. Yes. 

Q. (Handing witness a sample.) Is that the article ? 

A. It looks like it, and it isso labeled. 
93 @. What is the label ? 
A. Eosine. 


(The sample just referred to is marked for identification “ Idento 
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Q. (Handing the witness a sample.) Is that another eosine ? 
A. Yes; that is another eosine. 

@. And resorcine, too? 

A. A resorcine red. 


(The sample just referred to was marked for identification “ Ident., 


J. H. F. (6).”) 


: 
a 
i 


eR 5 ae a 


bs 


"enema italtt 


EDWIN A. MERRITT, LATE COLLECTOR, 4c. 47 


Q. (Handing the witness a sample.) Is that the naphthylamine 
color? 


A. I think it is: it looks like it: that is labeled “ fast red.” 
Q. RRR? 
A. RRR 


A. Yes. 


(The sample referred to is marked for identification “ Ident., J. 


H.. F. (7).”) 


Q. (Handing the witness a sample.) Is that orange II and IV? 

A. Orange Bb. 

Q. These things are called A and B; do you know what that 
means? 

A. I don’t know what that means. Orange A is orange No. 2, I 
suppose. 

. The same as plaintiffs’ sample of No. 2? 

A. Yes. 

Q. And what is that other sample? 

A. Orange B. It looks like one of those oranges, but whether it 
is number 4, I should notliketosay. I don’t remember that orange 
No. 4 has been called orange B. I will look and see whether orange 
No. 4 is called orange B. I don’t know whether orange B is 
orange No. 4 or not; it looks like it. 


(The samples referred to are marked for identification “ Ident., J. 


H. F. (8 &9).”) 


94 Q. Can you tell whether that is what you call an azo 
color ? 

A. I should have to test it to make sure. 

(). With what sort of a test” 

A. Some sort of a chemical test, to take it to pieces and find out 
what it was made of. 

@. To analyze it? 

A. To analyze it. 

Q. (Handing the witness a sample.) Is that another one ? 

A. Thisis another naphthylamine red. 


(The sample referred to is marked for indentification “ Ident., J. 


H. F. (10).”) 


Q. As it stands among these that I have shown you taken out 
of this case—i. e., the case referred to in the letter marked Defend- 
ant’s Exhibit F—you find all of the importationsin this case that 
you are sure of except orange 4, and as to that you are doubtful ? 

A. Let me look at that again. (The witness examines sample.) 

Q. That (orange 4) you are doubtful about? 

A. I don’t think there is much doubt about it. 

Q. You think it is orange 4? 

A. I think it is the same. 

Q. So that in this case we find samples of all the plaintiffs’ im- 
portations involved in this suit? 
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A. It seems so. 

Q. Do you know the color methylene blue? 

A. I do: 

Q. Is that an azo color? 

A. I should call that an aniline color. 

(). How is it made? 

A. It is made by treating nitrose-dimethyl-aniline with nitrous 
acid, making a dimethyl-aniline; then treating that with ferric 
chloride, and then with sulphuretted hydrogen, if I remember 

rightly; 1 have made it. 
95 (. Where does the aniline come in? 
A. From the dimethy-laniline. 

Q. You take aniline and make dimethyl-aniline from it ? 

A. Yes, sir. 

. (Handing the witness a sample.) There is another shade of 
naphthylamine red ? 

A. Yes, sir. 


(The sample just referred to is marked for identification “ Ident., 


J. BE. H. (11).”) 


Q. (Handing the witness a sample.) There is another resorcine 
color ? 
A. Yes, sir; that is an eosine. 


(The sample just referred to is marked fgr identification “ Ident., 


J. H. F. (12).”) 


Q. (Handing the witness a sample.) Here is something marked 
scarlet. Do you know what that is? 

A. No; I do hot know what that is; it nay be a mixture of some 
other color; they are sometimes mixed together—two or more of the 
other colors—to produce an intermediate shade. 

‘Q. You don’t know what, for instance, Pickhardt & Kuttroff call 
‘scarlet for cotton ?” 7 

A. No, sir; I don’t know; some mixture of their own, probably. 

@. That is a combination of the other colors ? 

A. Yes, sir. 

Q. Was it true of the anilines known prior to 1870 that by com- 
bining thein you couldn’t get aniline scarlets ? 

A. Not to my knowledge. 

(). You don’t know what “scarlet W. R.” is there? 

A. No; I don’t know. 

Q. What they mean by scarlet? : 

A. What they mean by scarlet W. R. ) 


‘ 


96 Q. Do you know the color anisol red ? 
A. Yes, sir. 
Q. What is that ? . 


A. That is one of the new azo colors. 
Q. That is, aniline is not used in its manufacture at all ? 
A. No, sir. 


(The sample which is referred to is marked for identification 
“Ident., J. H. F. (13).”) 
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Q. (Handing the witness a sample.) What is that? 

A. That is another one of the same kind. 

(. Aniline does not enter into the manufacture of that? 
A. Aniline does not enter into the manufacture of it. 

Q. It is derived how ? 

A. It is made from anisol and naphthaline. 

Q. What is anisol made from ? 

A. Anisol would be derived from carbolic acid. 

Q. From a phenol? 

A. From a phenol; it is a derivative from carbolic acid. 


(The sample just referred to is marked for identification “ Ident., 


J. H. F.(14).”) 


@. In neither of those anisol colors did aniline enter into the man- 
ufacture? 

A. No, sir. 

Q. They are what you call the azo colors? 

A. Yes, sir; azo colors. 

Q. (Handing the witness a sample.) Isthat what you call Man- 
chester yellow ? 

A. It looks like it, but I can’t be positive by looking at it. 


(The sample just referred to is marked for identification “ Ident., 


J. H. F. (15).”) 


Q. (Showing the witness a sample.) You should judge as far as 

you could tell by appearance ? 
A. It looks like it. 

97 Q. As far as you can tell by appearance, it is? 
A. Yes. 

Q. Can you tell by the idoks whether aniline enters into the com- 
position of any one? 

A. No, sir. 

(). These colors are so near alike that you can’t tell by anything 
but a chemical test ? : 

A. It is not that they are so near alike, but they present them- 
selves in every possible form ; they may be of every shade of color 
and degree of intensity of color. 

Q. (Handing the witness a sample.) What is that? 

A. This is labelled “ fast vellow,” but I can’t tell by the appear- 
ance of it what it is. 

Q. That is the same trouble you were in about the scarlets? 

A. Yes. 


(The sample referred to is marked for identification “ Ident., J. H. 
EF. (16).”) ’ 


Q. Can you tell by looking at the backs of those bottles what they 
are without looking at the labels? 

A. Oh, I might guess; they look a little like some of the aniline 
blues; I have not a very good chance at a distance of three feet. 

A. Just take one, without looking at the label, and look at it on 
any side except the labelled side. 
1—97 
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| A. (The witness having done as requested.) No; I should not 
| want to say; it may be an aniline blue. 
| ©. Look at the label now. 
A. It is labelled “ scarlet.” 
(The sample referred to is marked for identification “ Ident., J. H- 
Fr’. (17).”) 
Q. (Handing the witness samples.) Do you know what they are { 
from the labels ? ; 
A. No; I do not know what they are. 7 j 
(). They are like the other scarlets” 
A. Yes, sir. 
JS (The samples referred to are marked for identification 
| “ Tdent., J. H. F. (18 and 19).”) 
| Q. (Handing the witness a sample.) Without looking at the label, 
5 
can you tell what that 1s? 
| A. It looks like a mixture of two colors; it might bea mixture of 
fast red and one of the oranges. 
| (). That is, two azo colors, the fast red and one of the oranges ? 
| A. Yes; they might be mixed together and make such a mixture 
as that. 
(). Look at the label and see what it ie. 
A. It is phosphine. 
(). .Phosphine is a true aniline? ‘ 
A. As far as it isknown ; we do not know exactly what it is. | 
(). ‘That is, aniline enters into it? . 
A. Itis a residuum from aniline; it may have impurities though | 
derived from aniline; it is erysaniline; it is not known exactly : 


what it is. 

Q. Taking the aniline that is used in trade, you know that ? 

| A. Yes; taking the crude aniline, the residues after the aniline red 
a has been prepared yield this, but exactly what this comes from is 
not so certain. 

Q. And it is true, as I understand you, that true aniline that is 
derived from aniline in that way so closely resembles the mixture of 
the azo colors, naphthylamine and orange, that you could not tell 
them apart here ? 

A. As I said at the outset, I do not pretend to judge of a color 
| from the outside of a bottle; I only guess at it to accommodate 
| counsel in the case. I had no idea of arriving at its true character 

bv looking at it, but only to make a guess. 


| 99 Q. That is about the way a tradesman would have to do it? 
| A. If a tradesman bought his goods by such atest as that 


he would go into bankruptcy in the course of a few months, if he 
limited his examination to that. 

(). That is the fact, isn’t it? 

A. The fact that they look at them that way to find out what they 
are? 

Q. The fact that you couldn’t tell from a mixture of naphthylamine 
red and orange t 


inti - 


eerie 68 aaa: Mier 


ee . i 
i = 


EDWIN A. MERRITT, LATE COLLECTOR, &€. 


A. No; not without testing it. 
Q. Without analyzing it? 
A. Not without making some test or other. 


(The sample just referred to is marked for identificatian “ Ident. 


J. H. F. (19}).”) 


Q. (Handing the witness two samples.) This is the Bismarck 
brown about which there has been so much talk? 

A. Yes, sir; those are labelled Bismarck brown, but you can’t tell 
whether they are, for there has been a large amount of material sold 
as Bismarck brown which was simply the crude residuums after 
making aniline red, boiled down. There is a Bismarck brown, a 
definite substance. ‘Then there isa great deal of eommon refuse 
matter from making the aniline, which dyes a dirty brown, which 
is sold in the market as Bismarck brown; so I ean’t tell by looking 
at the label whether this is really Bismarck brown. The real Bis- 
marck brown is not an aniline color. 


(The samples just referred to are marked for identification “ Ident., 


J. H. F. (20 and 21).”) 


Q. Didn’t you testify to that yesterday ? 
. No. 
Q. Didn’t you, in testifying on direct examination, in an- 
100 swer to Mr. Clarke’s question for a list of anilines known 
prior to 1870, give that ? 

A. I said Bismarck brown was called an aniline prior to 1870, but 
it is not an anilineasitis known now. Itis known now to be un azo 
color, but in 1870 it was called an aniline color, and passed for an 
aniline color. It is really an azo color. 

(). You say “ really ;” that is so according to the chemical theory 
as it Is now understood ? 

A. Not according to chemical theory, but according to the chem- 
ical fact. It is a question of fact in chemistry whether a thing is an 
azo or aniline compound. 

Q. I suppose it all depends on certain differences or axioms which 
you take for granted at the start? 

A. No, sir; not at all. 

(). It does not? 

A. We examine a large number of chemical compounds, and we 
find that a certain number of them are built up on a group of two 
atoms of nitrogen, and as soon as we find out their real constitutions 
we bave learned how to make them and can make them by the 
dozen. There is no limit. As soon as the real character of azo 
colors was discovered, then chemists knew how to makethem. These 
two or three discoveries before that had been confounded with the 
aniline colors were the result of accident, and they were simply so 
confounded because it was not found out what thev were. As soon 
as their real nature was discovered it created a new class of chemical 
compounds, founded on a definite structure; and as soon as this 
structure was discovered methods of producing them at will and 
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without number almost immediately occurred to the chemists, and 
twenty, thirty, or forty of them are patented every year now. 
101 Q. You state that the azo colors, which you say were found 
by accident, were confounded with theaniline. It was known 
that aniline was not used in their manufacture ? 

A. No; the first ones were made from the residues. You see, the 
aniline that is used in making aniline colors is not pure aniline, but 
it is a mixture of aniline, toluidine, and some xylodine, and some 
impurities that they can’t get out, besides those. They treat it by a 
process which creates the aniline red, and they separate that as far 
as practicable. Then they have a quantity of liquid left which 
contains some of the aniline red and all the impurities. They find 
out that by treating it one way or another they can make this color 
or that out of it—a brown or a yellow—and they put those on the 
market, and, not knowing what they are, they put them in along 
with the aniline colors. By and by the subject receives more inves- 
tigation, because it was new when these things were discovered, and 
as investigation progresses it is found that these things, although 
they are produced from the crude aniline, are not made from aniline 
itself. For instance, Bismarck brown does not come from real ani- 
line at all; it comes from toluidine, and they are called aniline 
colors at the outset, and included among them from ignorance. 

@. Ignorance of chemical distinction ‘ 

A, No; it was a new subject. ' 

Q. Well, then, the name must be a matter of convention and 
agreement. You agree to that? | 

A. Not at all; every dealer has his own name. 

Q. It is perfectly arbitrary, one way or the other? 

A. The names are perfectly arbitrary until they are fixed 

102. ~by chemical principle. Now, azo dye is not an arbitrary 

name; the azo dye tells what the thing is, and if it is prop- 

erly applied any chemist can tell you that the azo dye which he 

never heard of before must have such and such a structure; other- 
wise it would not be an azo dye. 

Q. Because he is acquainted with the convention which gives a 
certain signification ? 

A. Because he knows certain principles; he knows what the azo 
com pound is. 

Q. He is acquainted with that general agreement which gives a 
certain significance to that word ? 

A. Just as he would know what sugar is, or an alkali, or an acid. 

Q. Now, wasn’t it known as Bismarck brown, and wasn’t Bis- 
marck brown made prior to 1870 without the intervention of aniline 
in any state of its manufacture ? : 

A. Well,I can’t say. They began it by making this from aniline 
residues. 

—. Can’t you look at your books and find out? 

A. (Continuing.) And afterwards they investigated it and found 
out what it was made from, and then they could proceed to make it 
without aniline residues. | 

Q. And wasn’t all this discovered ? 
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A. It may have been discovered, but they keep those things all as 
trade secrets for some time, though they sneienll leak out to the 
chemists before they get out to the trade. It was introduced in 
Germany in 1866, and the process for making it from the toluidine 
was brought out in 1867. . 

Q. Was this known at that time? 

A. Yes, it was known. 

Q. Well, you say it was confounded with an aniline dye. Now, 
why? 
A. Because it was first prepared from aniline, I suppose, 
103. and the azo color hadn’t yet been investigated sufficiently to 

have chemists discover that there was a separate and distinct 
class. 

(. How early was a color now known as azu-benzole yellow 
known ? 

A. An account of that was published in 1866 in a German chem- 
ical journal. 

Q. It got into this country between that and 1870, didn’t it? 

A. Yes, sir. No; the chemist-—— 

Q. (Interrupting.) And was known as an aniline? 

| 

Q. Among the chemists ? 

A. The knowledge got among the chemists, and the dye got in 
among the dyers. 

Q. And was known as an aniline dye? 

A. And was known as an aniline dye. 

Q. How was azo-benzole made? 

A. They boil diazoamido-benzole with aniline hydrochlorate and 
afterwards convert that into a salt, an oxylate. 

Q. That is, aniline enters into its manufacture? 

A. Yes. 

Q. But suppose the aniline structure was destroyed ? 

A. The aaiine structure is destroyed. 

Q. It don’t have the amidogen ? 

A. There is a molecule of the amidogen in the yellow. 

Q. Nevertheless, the aniline was destroyed, as you say it was, in 
the two oranges of the plaintiffs’ importation, was it? 

A. Well, there ceases to be any aniline; they are combined. There 
ceases to be any aniline in the compound. 

Q. If you saw azo-benzole yellow now would you say it was an 
aniline dye? 

A. No; it is an azo dye. 

Q. That isa distinction between your judgment now and common 
usage before 1870? It was known then as an aniline dye? 

A. The class of azo dyes had not been clearly established at that 

time. ’ 
104 Q. Chemically ? 

A. Chemists began to talk about azo dyes and azo com- 
pounds, and articles were written in scientific journals among chem- 
ists, and they were coming to the conclusion that it would be neces- 
sary to establish a distinct class; that these bodies were radically 
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different from what had formerly been known as aniline dyes and 
what were properly aniline dyes. 

Q. When you say “ properly aniline dyes” I don’t know what 
your standard of propriety is. 

A. Chemical propriety. | 

Q. And from your chemica! agreements that the term aniline dye 
should be applied to dyes having amidogen in them ? 

A. That is, similar to the original dyes which receive the name 
aniline. The regular aniline dye was rosaniline, and from that, by 
substitutions and modifications, were derived various aniline violets 
and aniline blues and aniline greens. Those substances all exhibit 
the same general constitution. Chemically, they are ail amido 
derivatives of triphenal-methane, and consequently they all belong 
together, chemically, by their constitution, by their mode of prepara- 
tion, by their origin ; they belong together. Now, the azo dyes are 
totally different. It would be like confounding together In one group 
acids and alkalies. To be sure, manganese gives us an acid and 
gives us a base, but manganic.acid belongs among the acids. 

Q. Can you mention any other azo dyes, now regarded as such, 
which were by comiron usage called aniline dyes prior to 1870, be- 
sides Bismarck brown and amido-benzole yellow? 

A. No, sir; I don’t know of any others. 

Q. None occur to you? Can you find that out? 
105 A. That would be difficult. There are abouta dozen pages 
devoted to the subject. 

Q. If you can’t find it readily I won’t ask you to do it now. 

A. No; I don’t think of any others. 

Q. In making amido-benzole yellow you can make it without ani- 
line, can’t you ? 

A. I presume so; I don’t for the moment think how’ to do it. 
Those results can be reached generally b; various roads. 

Q. You said with regard to the orange colors, if I recollect aright, 
that they were practically made from aniline ? 

A. Yes; but they can be made without it. 

Q. That, I suppose, would be true of amido-benzole yellow ? 

A. I think so, but I won’t be positive. 

Q. That is your judgment? 

A. Yes. 

Q. Have you that article that you wrote about ten years ago, which 
was referred to yesterday in court here? 

A. No; I haven’t it here. 

Q. Where was that ? 

A. It was in Johnson’s Encyclopedia. 

Q. 1 would like to see how you talked about these things at that 


time. 
A. I think you will find Bismarck brown and chrysaniline or 


phosphine; I thinx you will find them both included under the gen- 
eral term of aniline colors. 


@. As you understood it in 1874? 
A. No; it was written, | think, in 1872 or 1873. The article must 
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have been written in—I have forgotten exactly—but I know the 
article was written before 1873. 
Q. That is, it was written before the Revised Statutes were passed ? 
A. It may have been written in the spring of 1873 or 1872, 
106 because I remember writing it in a house which I left in the 
summer of 1873. 
By defendant’s counsel : 


©. What would be the title of the article ? 
A. Aniline dyes. 


By defendant’s counsel : 


Q. In that you state what? 

A. I made up for the Encyclopedia a popular article on aniline 
colors. 

Q. Illustrating the effect of the dyes, ete. ? 

A. I have forgotten what I put init. I have not read it for a 
long time. 

(. (Showing the witness “ Ident., J. H. F. (4).”) In one of these 
price-lists of Pickhardt’s, identified by the witness Carl Pickhardt, I 
wish you would’ take the column headed reds and run over and 
point out in their order as named there the manufacture in which 
aniline entered and what is new to it. 

A. Aniline enters into the manufacture of all the reds called fuch- 
sine; that is the first series, of which there are something like ten 
or eleven. 

Q. Distinguished by different letters? * 

A. Distinguished by different letters; fuchsine, A, AE, SE, SN, 
SR, and SB, reddish and bluish. 

(). Aniline enters into the manufacture of those ? 

A. It does. 

Q. Of garnet? 

A. Of garnet. I ain not sure what this firm understands by the 
term garnet; whether that is a regular, well-defined color. 

Q. Can you tell by looking at that? 

A. Yes; that is an aniline color—that is, it 1s one ot the varieties 
of fuchsine. 


After recess. 


107 Q. Please continue with that column of red in the catalogue 
marked for identification J. H. F., 4. 

A. The next three colors are varieties of saffranine; they are de- 
rived from a homologue of aniline—toluidine—and they are properly 
understood as aniline colors. 

Q. What is the homologue of aniline? 

A. We have in chemistry substances which are very nearly allied 
to each other and which differ by a common difference, just as 
numbers in arithmetic are arranged in series with a common differ- 
ence, and aniline is the beginning of a series of bodies essentially 
alike in character and all other features, but they differ by a com- 
mon difference of one atom of carbon and two atoms of hydrogen— 
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CH,. This aniline series includes aniline, two toluidines, several 
xylodines, cumidines, and cymidines; those substances are all amido- 
benzole compounds, but they differ in each member of the series 
containing C H, more than the previous one, and we call the whole 
a homologous series, and each of them is a homologue of each and 
every one of the others. Toluidine is the second member of the 
aniline series; first comes aniline and then comes toluidine. 

Q. The term homologue in that connection means that they 
belong to a series of chemical substances which differ by a com- 
mon difference ? 

A. That is it. 

(). In that case there C H, indicates a molecule? 

A. No; we wouldn’t call that a molecule, because it never exists 
by itself. A thing to be a molecule must exist by itself; that ex- 
ists only in combination with something else. 

©. It is an idea? 

A. It is a group; we call it a group of atoms. 

108 @. That exists in idea only and not by itself? 

A. Toluidine would make a molecule, and in that tolui- 
dine the C H, would be one of the groups. It is not really C H, ; 
the reason that becomes C H, is that C H, takes the place of H. 
C H, is also a group, but the reason of the common difference is 
that C H, occupies the place that IT formerly occupied, and that is 


equivalent to C H,. 
By plaintiffs’ counsel : 


@. Benzole is C, H,? | 

A. Yes. Toluole is C, H,, having one more carbon and two more 
hydrogen. Now, the way benzole becomes toluole is by having one 
of the hydrogens of the six of benzole replaced by C H,—methy]; 
so we say that toluole is methyl benzole; it has methyl substituted 
for an atom of hydrogen; when we pull out one hydrogen and re- 
place it by C H, that increases the molecule by CH,. That is 
what we call a homologue, and the saffranine is made of toluidine, 
which is a homologue of aniline; it is the same kind of substance 
exactly ; and fuchsine isn’t derived from pure aniline, but by mak- 


ing a mixture of aniline and toluidine. 


By defendant’s counsel : 


Q. But aniline enters into its manufacture ? 

A. Yes, sir. 

Q. Aniline does not enter into the manufacture of saffranine ? 

A. No, not the pure aniline; crude aniline—commercial aniline 


for making reds 


Q. It is only that part of it which is the toluidine ? * 
A. In the case of saffranine only the part which is toluidine 
enters into the saffranine. 
Q. The homologue of aniline which enters into the composition 
of saffranine is toluidine only? 
A. Yes, sir. 
109 Q. And it is only the toluidine that goes into it ? 
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A. Yes, sir. 

Q. Nevertheless saffranine was known before 1870 and called an 
aniline color? 

A. Yes; that is recognized—built upon thesame general plan as the 
aniline colors—as belonging to the aniline color class. 

Q. In spite of the fact that aniline did not play any part in its 
manufacture ? 

A. Yes. 

Q. Am I right about this, that according to your idea to make an 
aniline color it is not necessary that the aniline should have the 
chemical substance existing with its own properties in the color, or 
that it should have that chemical substance, aniline, as an agent in 
its manufacture; neither of those two things make up your idea of 
aniline, do they ? 

A. You haven’t got that quite right. Toluidine is methyl ani- 
line; consequently when we makeour saffranine out of toluidine we 
are making it out of aniline; but that is methyl aniline; not aniline 
simple, but methyl] aniline, which is toluidine, which isa homologue 
of simple aniline. 

Q. If I remember rightly the white lead instance, my impression 
is that when you say toluidine is aniline you don’t mean that tolui- 
dine has the properties of aniline ? 

A. Yes. 

(). As that identical chemical article ? 

A. Yes; there are differences, but most of the properties are iden- 
tical ; it differs by C H,. 

Q. It differs essentially, don’t it? 

A. It differs by C H, and that makes it a methyl! aniline instead 

of simple aniline. 
110 Q. How do they get toluole from coal-tar, usually ? 

A: The light oil of coal-tar is a mixture of benzele and 
toluol, with a little xylol and a little cumole, and by putting the 
mixture in the still—the crude light oil of coal-tar—and carefully 
distilling, the benzole distills over first, the toluol comes over next. 

Q. From the benzole you get the aniline? 

A. From pure benzole you get pure aniline, but they very rarely 
make a pure benzole, because they very rarely want pure aniline, 
and for aniline red they want more toluole than benzole, because to 
make aniline red, or fuchsine, they must have a mixture of two 
molecules of toluole and one molecule of benzole, and then that 
mixture is converted into nitro-compounds and reduced to bases, 
and we have one molecule of aniline and two molecules of methy! 
aniline or toluidine. 

Q. In making rosaniline? 

A. Yes: and that is the mixture which is heated with arsenic 
acid to make rosaniline or aniline red. Now, as to this saffranine, 
it is not necessary to have any of the aniline simple, the methyl ani- 
line is wanted. 

Q. And the methyl aniline is the thing that comes from toluole, 
which is the next heavier oil of benzole? 

A. Yes; toluole is methyl benzole, and toluidine is methyl! ani- 
8—97 
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line. In one we have a homologous series of hydrocarbons, of which 
benzole is the beginning. 

Q. You don’t mean that in toluole methyl and benzole exist in 
a chemical combination ? 

A. No. 

©. It is united as nitric acid and lead are united to make nitrate 
of lead, isn’t it? 

A. Yes, sir; combined together. 
11] (. Producing new chemical substances ? 
A. Yes; toluole isa distinct and separate substance from 

benzole. 

Q. And toluole is a different and distinct substance from ani- 
line ? 

A. Yes; each one is a definite and distinct individual. 

@. From toluidine comes saffranine ? 

A. Y es. 

Q. And which was called customarily in the trade, prior to 1870, 
an aniline color? 

PLAINTIFFS’ CounsEL: The district attorney asks if it was called 
an aniline. I understood the witness to say it is an aniline. 

The Wrrness: Yes; it is called an aniline and is an aniline. 


Q. Is napthaline a homologous substance with benzole ? 

A. No; naphthaline belongs to a totally different series. 

Q. Is it an analogue ? 

A. Well, it is a hydrocarbon, just as benzole is? 

Q. What does analogue mean in chemistry ? 

A. Analogue means analagous, which has something in common ; 
but we don’t use the term analogue as a distinct and definite term 
in chemistry. } 

(). Then it indicates resemblance ? 

A, We don’t use it. I may say, for instance, that colors are anal- 
ogous In their origin or analogous in their shade, or analogous in 
their use. ‘The word “analogous” and ‘“ analogue ” has no chem- 
ical significance. It has only the ordinary significance of the Eng- 
lish language; it is not a chemical term; at least, if it is, it is so 
little used that I don’t recall its use. 

Q. I have seen the statement somewhere with reference to ani- 

line and naphthaline, and summing it up by saying these 
112 are homologous coal-tar colors. What does that mean ? 
A. Homologous means having a common difference. 
. Q. What is the common difference between naphthaline and ben- 
zole ? 

A. There isn’t any. You cannot have a common difference be- 
tween two things. To have the difference common it ‘must occur 
more than once, and t!:erefore have a series of at least three; other- 
wise you could not have the same difference occur twice and become 
a common difference. 

Q. Do benzole and naphthaline, with any other chemical sub- 
stance, constitute a series having a common difference ? 


A. Youcould make a difference by taking benzoleC, H,. Naph- 
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thaline can be regarded as two molecules of benzole which have co 
alesced with the loss of two atoms of carbon and some hydrogen, and 
then vou can have a body produced by the coalescing of three mole- 
cules of benzole. I think that would make a common difference ; 
but that is not a common expression in chemistry, however, to put 
those together as making a series. Of course, you can trace out a 
connection between all chemical substances: but that would be 
rather far-fetched. I never should think of associating naphtha- 
line —- benzole together. 

Q. Why don’t you think of it? Is there anything in the nature 
of things to prevent your thinking of it? 

A. They are too far apart to be associated closely. 

Q. Too far apart, how ? 

A. Chemically. 

Q. Where is the line between things that are too far apart and 
things that are near chemically ? 

A. It is a matter of degree. 

Q. Who decides it? 

A. It decides itself on the face of things. 

Q. It is a matter of degree? 

113 A. Yes. You can have charcoal—that is, carbon—and 

there is a certain relation between charcoal and benzole. 
Take one atom of carbon and one molecule of benzole, and between 
this carbon and this hydrogen there is a certain connection between 
charcoal and benzole. ‘There is a certain connection between stove 
polish and benzole. Stove polish is carbon ; diamond is carbon ; so 
there is a certain connection between fire-damp and carbon. 

Q. Those are things which are too far apart? 

A. Yes,sir; those are too far apart. 

Q. Mention some two things that are pretty near on a line. 

A. Benzole and toluole are as near together as two things can be 
and be different, because C H, is the smallest common difference 
which you can have; so benzole and toluole are the closest to- 
gether, and each one is a different individual. Benzole and naph- 
thaline are a great deal farther apart. 

Q. Take the hydrocarbons. Mention two of them that are near 
the line which separates, what is too far apart and what is near 
enough to be homologous. 

A. I don’t exsctly know how. I don’t think of any groups to 
suggest. 

Q. Think of some things very close together and some things far 
apart. Now, can’t you mention some things about which: there is 
some doubt as to whether they belong to the one side or the other? 

A. I don’t think of any. 

Q. Is toluole a little nearer naphthaline than benzole? 

A. No; it is not any nearer naphthaline than benzole. 

Q. Is cumole? | 

A. No; not any nearer; all on a parallel line. 

Q. Mention some of the other hydrocarbons; they escape 
144. me. 
A. There is anthracene. 


ee ae - , 


60 WILHELM PICKHARDT FET AL. VS. 


Q. Is there anything common chemically between anthracene and 
benzole? 

A. No; I don’t think of anything. 

@. Anthracene stands still farther off? 

A. Anthracene is a little farther off. In one sense it is a little 
nearer. The naphthaline and the anthracene have one thing in 
common. Well,perhaps I am myself astray there—no; anthracene 
is a step beyond, because the anthracene contains three benzole 
groups, while the naphthaline only contains two. 

®. The benzole contains one? 

A. The benzole contains one. 

(. There is a homologous series differing by one group of benzole 
nucleus ? 

A. They might:put them together and make a homologous group 
out of them. 

Q. Isthere a common difference as to the benzole ring or nucleus? 

A. I think there must be. Let us see what the carbon and hydro- 
gen atoms are (figuring on a pad). Yes, there is a common differ- 
ence. : 

Q. So that they are homologous? 

A. Yes; they are homologous. 

Q. Can you explain why you should say that saffranine, coming 
from toluidine, is an aniline color, and that naphthylamine red, 
coming from naphthaline, is not ? . 

A. Yes. All the aniline colors are derivatives of amido-triphe- 
nyl-methane, and none of the naphthaline colors are. That is the 
identical difference between them. 

Q. They are all derivatives of benzole—that is, they all have the 
benzole nucleus or ring? 

A. Everything in aromatic chemistry has the benzole nu- 
115 cleus in it; that don’t make them much nearer together than 
to say they all have carbon in them. 

Q. It does a little nearer? 

A. It does a little bit nearer. 

Q. It makes them have a common grandfather, we will say, in- 
stead of a common great-grandfather ? 

' A. Well, it is a great deal farther than that—a great many more 
generations than great-grandfather. Organic chemistry is divided 
into two halves, fatty chemistry and aromatic chemistry, and the 
benzole ring occurs in every aromatic body, whether it is an acid or 
base or alcohol or aldehyde, or whatever it may be. 

'Q. Are all these things homologous ; do they form a homologous 
series ? 

A. Yes; they can all be divided into homologous series. 


Q. All one series ? : 
A. No. 


Q. You can make as many as you want? 

A. No; not as many as you want to. Those things arrange them- 
selves in homologous series. We don’t make these things; we take 
them as we find, and arrange them according to their constitution 
and ~— and if it isn’t done properly the first time it is cor- 
rected. 
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Q. It depends all on the possibilities of the atoms which you infer 
or judge to be in them? 

A. Yes. 

Q. And then on the number'of the atoms and the combination 
of those atoms? 

A. Yes. 

Q. The combinations which | represent the number of the atoms? 

A. Yes. 

Q. And where you can find or arrange those figures in any way 

representing the atoms, so that they will stand in an arith- 
116 metical progression in réfe rence to each other, then you say 
you have a homologous series ? 

A. Notexactly so. We find that a number of substances endowed 
with similar properties, behaving in the same way, differ from each 
other by a common difference, and we see a homologous series. We 
don’t make the series, but we study different things. One you make 
from one series and another from another series. ; 

Q. And you interpret ind explain it by showing the relations be- 
tween them that constitute the series ? | 

A. Yes; we find that there are certain things which, when care- 
fully studied, are found to be very nearly related, and when we 
come to analyze them and determine the ratio of carbon to hydro- 
gen they naturally fall into an homologous series. ; 

Q. Now, will you go on with that list (the catalogue marked J. 
H. F. 4)? 

I come now to the three searlets. I don’t know what those 
are. They are simply labeled scarlets C R, C B, and C BB; and 
the next are ponceaus; there are some ponceaus that are azo colors ; 
what these ponceau colors are I cannot tell by the price-list. 

Q. Can you tell by the price? 

A. No; it don’t indicate. 

By Piarntirrs’ CounseL: There are no prices on that list, are 
there ? 

A. Yes; the prices are here. 

By Derenpant’s CounsEL: There is no such difference in price 
between azo colors and wh: at you call aniline colors as by knowing 
the price it will lead you to infer what the color is? 

A. No. Then come the five eosines; those are resorcine colors, 

not aniline colors. é; 
117 Q. They are in the same group there as the others? 
A. Yes; they come under the same head. 

By Piarntirrs’ CounseL: They come under the head of reds ? 

A. They come under the head of reds. Then comes aurine: that 
is not an aniline color; it isa phenol color. Then come six fast 
reds; those are not aniline colors; they are azo colors. Then come 
three anisol reds: those are not aniline colors, but are azo colors. 
Then come five azo-benzole fast crimsons; these are not aniline 
colors, but are azo colors. That is the end of the column of reds. 

Q. Take the oranges on the same list. 

A. Orange A is an azo color; what orange b, ©, and Rare I don’t 
know; that is a designation of this particular firm. Phosphine is 
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the aniline yellow, the exact constitution of which is uncertain, but 
it is commonly understood to be an aniline color. The orange 
light and orange dark, I don’t know what they are. Chrysoidine 1s 
an azo color, and not an aniline. 

(). Take the next column—violets; these are what you call ani- 
line colors, are they not? , 

A. Yes; the violets are all anilines. 

Q. And the next one is what? 

A. The greens; they are all anilines. 

®. The blues? , 

A. The blues are all anilines. 

Q. The methylene blue—what is that ? 

A. That is an aniline. | 

Q. Go on with the yellows, browns, and grays. 

A. L don’t know what this firm understands by fast yellow; it Is 
not the aniline yellow, as i see by the price; aniline yeliow is a very 

expensive color—the phosphine—and this fast yellow here is 
118 avery cheap color; so it is not an aniline color; but which 

one it is, whether it is one of the phenol yellows or an azo 
yellow, I cannot tell by looking at the price-list. 

(. It may be a benzole. 

A. No; I don’t think it is an azo-benzole color. I judge from the 
price, it is one of the cheapest colors on the list. The yellow crys- 
tals is not the phosphine; but which of those three colors it is, I 
don’t know. ‘The picric acid is a phenolcolor. Uranine is an azo 
color: The naphthol yellow isa phenol color. Among the browns— 
there is only the Bismarck brown—two shades—that Is an azo color. 
Under the head of grays appear nigrosine and induline; those are 
aniline colors. Under the head of black no color is given, but sim- 
ply materials for making a color in the fabric. 


By defendant’s counsel : 


Q. What are the materials? 

A. Aniline oil and aniline salts are mentioned under the head- 
ing. That is a material which is converted into black on the cotton 
fabric. Under the head extracts and carmines is the extract of 
sumac, the extract of logwood, extract of fustic, extract of lime, ex- 
tract of sapan, extract of safflower. Those are all vegetable dyes 
concentrated ; they are extracts of vegetable substances. Indigotine 
is the coloring matter of indigo in its concentrated form. Extract 
of indigo is a solution of indigo. Carmine of indigo is a salt of one 
of the sulpho- acids of indigo. Carmine of archil is a concentrated 
coloring matter from some one of those rock weeds. Finally comes 
artificial alizarine, of which there are eight different shades; those 
are not aniline colors. 


119 sy plaintiffs’ counsel: 


Q. Artificial alizarine is not an aniline or azo color ? 
A. Neither; it is an anthracene color. 
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y defendant’s counsel : 
By defendant 


Q. Take the vegetable colors under the head of extracts and car- 
mines, and tell me the different colors which those things make, 
going right through the list. 

A. They make every color of the rainbow. 

Q. Then that price-list is made up in this way: It distinguishes 
the prismatic colors produced by the color dyer or chemist, and puts 
them in lists by themselves, and then under the head of vegetable 
dyes are grouped the vegetable colors, although producing the same 
colors—every color of the rainbow ; they are put in a list by them- 
selves ? : 

A. Well, that is not exactly a fair statement of the grouping here. 
The colors that are used for dyeing silk and wool chiefly are the 
ones that are grouped under the color-names red and orange, and so 
forth ; then the vegetuble extracts are put in a group by themselves, 
and then the colors used in calico printing are put in a group by 
themselves; the alizarines are chiefly used in calico printing and 
they are put in a group by themselves, and the azo colors and the 
phenol colors and the aniline colors and phtalic-acid colors are mixed 
up indiscriminately, the grouping being a color grouping. 

Q. Under what heading? 

A. Under the head of aniline colors, dye-stuffs, &c. 


By defendant’s counsel : 


Q. All those three which you have mentioned being used chiefly 
for dyeing silk and wool ? 
A. Yes; those color dyes are used chiefly for silk and wool. 


120 By defendant’s counsel : 


. The coal-tar dyes? 

A. Yes, sir; the great application is for the dyeing of silk and 
wool, while the alizarine dyes are of especial value for dyeing cotton. 

Q. These colors which are left in this case, about which Mr. Carl 
Pickhardt testified, are nearly all aniline violets or aniline blues, 
are they not? 

A. I find one specimen of phenol color here—the coralline or ro- 
solic acid—and another bottle of chrysoidine, which is one of the 
azo colors; then there are two ponceau and two scarlets which I do 
not identify by the titles. 

Q. That is, in this sample case, which Mr. Carl Pickhardt testified 
to, you find the azo and the phenol and what you call the aniline 
colors all together ? 

A. I do. 

Q. Speaking of the beautiful purple dye called mauve, discovered 
by Perkins, you said in that article referred to in Johnson’s Ency- 
clopedia: “ The brilliancy and intensity of this color attracted the 
attention of chemists and dyers, and in a short time an entire new 
series of colors was discovered, by which the art of dyeing has been 
almost revolutionized.” Explain that. What do you mean by that 
expression, “ almost revolutionized ?” 
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A. I meant by that that previous to the introduction of these 
dyes it had been customary to use these colors in their natural con- 
dition—that is to say, they cut the logwood up into chips, they ground 
the madder root up into a coarse powder, and when it was neces- 
sary.to dye with those colors they were used in this impure condi- 
tion, and it required a great deal of skill and judgment to use them 

properly, but the introduction of these aniline colyrs put into 
121 the hands of the dyer what he had not been in the habit of 

using to any extent before—the pure coloring matter, definite 
in its character—so that instead of having a vegetable substance 
which might to-day contain one per cent. of color and at another 
time contain only half a per cent.,and which contained a great 
many impurities, and which might undergo some. decomposition 
and annoy him in its use, he had the pure color placed in his hands, 
and that made it very simple. Anybody ean dye with the pure 
colors. It is only necessary to dissolve them in water and put the 
wool in it, and it takes the color. Any one could not do that with 
the old-fashioned colors, which required a great deal of skill to do 
it with any sort of success. That is what I meant by revolutioniz- 
ing the art of dyeing. 

Q. The azo and phenol colors have had something to do with the 
process of revolutionizing the art? 

A. Thev are also pure colors, and the extracts from vegetable 
matter belong to the pure colors, too, and.since the introduction of 
the pure colors made artificially the dyers have demanded that the 
vegetable colors shall also be purified, and that is the reason we find 
indigotine, which is the pure indigo color, and alizarine and pur- 
purine, the pure madder colors ; the safflower red, which is the pure 
safflower coloring matter. Those are to be found in the market 
now. The dyer has found that it was not necessary to fill his vat 
with sawdust, since the chemist purifies the plants for him and 
gives him the vegetable colors in an equally pure state with the 
artificial colors. He is not content to stop with the artificial colors 

and a few of the vegetable colors in the pure state, but chem- 
122 —sistry has taught him to insist on having all of the vegetable 

colors made in the pure state, and it has been retroactive, and 
it has revolutionized the use of these very vegetable dyes which are 
so ancient in their application. 

Q. How long since that revolution has been crowned with success 
as to the vegetable dyes ? 

A. When I first visited calico print works they always dyed their 
prints in dye-vats. They printed the mordant on the cotton and 
put the madder or the raw coloring matter into great vats of water 
and ran the mordanted cotton through it. Now the game works 
have given up that plan altogether, and they get the pure color and 
mix it with something that will generate the mordant on the appli- 
cation of steam, and print the color matter and the matter which is 
going to produce the mordant altogether on the cotton, and then 
they run it through a hot steam chamber and fix the dye. It has 
been growing all the time. There is no particular date or year 
when you can fix it, but it isa progressive art, as more and more 
discoveries are made. 
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Q. Had it progressed far at the date of the act of Congress we are 
now under—1874 or 1870? 

A. Yes; alizarine was sold in 1870. 

@. That is the artificial madder color? 

A. That is the artificial madder color. 

Q. I mean pure madder. 

A. Well, that is pure madder color, but they had made them at 
that time from the madder root, making them as early as 1870, but 
’ the calico printers had not yet given up their old method. Color- 
makers were just beginning to prepare pure madder—the pure mad- 

der colors, alizarine and purpurine—when these two German 
123 chemists discovered that they coald make them out of coal- 

tar, and that they did not require the madder root any 
longer. I presume that if the artificial alizarine had not been dis- 
covered and they could have extracted the color from the madder 
cheaply enough they would have revolutionized calico printing, 
even without the artificial alizarine. They have given up dyeing 
in the dye-vat and gone into steam printing. They had not done it 
to any great extent, because these colors extracted from madder 
were very expensive; at that time purpurine sold at $12 a pound, 
and that was extracted from the madder root. 

Q. The manufacture of coal-tar colors; is that a distinct indus- 


try? 
A. Yes; I think you may say so. It is in the hands of a very 
: limited number of firms. 
Q. And they make indiscriminately aniline, phenol, and naph- 


thaline colors? 

A. Not entirely. There are a great many patents, and they are 
owned by particular firms; say one firm exclusively manufactures 
one certain color; and then these patents hold in different coun- 
tries, so that a firm in Germany may manufacture a color which it 
can only sell in America and cannot sell in England, or vice versa ; 
but the factories run to specialties, more or less. 

Q. Now, to make this thing clear, in order that we may under- 
stand you, we will take up the plaintiffs’ imports once more. Take 
naphthylamine red; you testified on your direct examination that 

| that is not an aniline color; is that so? 

A. It is not an aniline color, because it is not made from aniline 

or any homologue of aniline; it doesn’t contain aniline or any 
derivative of aniline. 

124 Q. You say that naphthylamine was a homologue of ani- 
line? 

A. It is not a homologue in the common sense of the term. The 
homologues of aniline are toluidine, xylodine, and cumidine, and 
xymidine, and naphthylamine is not understood as a homologue ; 
it doesn’t differ by the common difference C H,. In common lan- 
guage, we do not call a thing a homologue if the common difference 
is greater than C H,; soif I should say “a homologue of aniline ” 
any chemist would know that I meant one of those others that I 
have mentioned, or would know that I did not mean naphthyla- 
mine. 
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By Derenpant’s CounseL: Would you call naphthylamine red 
an aniline color if it was derived from a homologue of aniline? 

A. Yes. 

(. Would you call it an aniline color? 

A. Provided it is a derivative of amido-triphenyl-methane. 
Every aniline color can be referred back to triphenyl-methane. 

(). (Repeated.) Would you call naphthylamine red an aniline 
color if it was derived from a homologue of aniline? 

A. I would not if the homologue had lost its peculiar character 
in the process by which the new dye is produced, if a new charac- 
ter results from the transformation; otherwise I should. 

By Derenpant’s. Counse.: It is not clear to me yet. You said 
that that was not an. aniline dye because it was not homologous 
with an-aniline. 

A. You must understand that in using the term: homologue you 
can take out ceriain chemical compounds and arrange them in a 
series in which their atomic relations would be homologous and in 
which there would be a common difference, and vet those bodies 

will not be homologous bodies, because they do not belong to 
125 the same series—not endowed with the same properties. 
(. Now, what do you mean by properties in that connection 

A. Behavior with other things. The chemical property of a sub- 
stance is the way it behaves when brought in contact with different 
substances. ¥ : 

Q. ‘Take the aniline dyes and point out how they behave differ- 
ently. 

A. This dye is an acid; this is fast red. 

Q. Are there any aniline dyes that are acids? 

A. Yes, sir; naphthylamine fred is an acid and forms salts with a 
base. Rosaniline red is a base; instead of forming salts with bases 
it forms salts with acids. You might say one is maleand the other 
is female. 

®. Are there no acid anilines? 

A. Acid fuchsine, as it 1s called, becomes an acid because it is 
united with sulphuric acid. 

®. How about Bismarck brown; is that an acid? 

A. No; I think Bismarck brown is a base. I can tell by glancing 
at my authority (referring to book). Bismarck brown is a base. 

Q. How about the alkali blues which you have stated are soluble 
in water? 

A. They are aniline blues united with sulphuric acid. 

Q. The dye in commerce is an acid ? 

A. Yes; they acquire acid properties by union with sulphuric 
acid. 

Q. Then, so far as acidity is concerned, it doesn’t do to say that 
that belhaves differently from aniline dyes, does it, when some ani- 
line dyes are an acid, and that is an acid ? 

A. No; it would not do to say that acidity distinguishes it from 

all aniline dyes. 
126 Q. Point out how else it behaves differently from aniline 
dyes. 
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A. It behaves differently from the ordinary aniline dyes because 
it dyes in an acid bath, but the acid fuchsine will dye in an acid 
bath. : 

Q. How else does it differ from aniline dyes; how would it be- 
have—I mean as you use that word “ behave?” You mentioned 
particulars just now wherein aniline dyes differ from one another. 

A. I mention those simply because those are exceptional in aniline 
dyes. In this way it is an exceptional case, because the regular 
aniline colors are bases; the original regular aniline colors are bases. 
But some of them have been given acid properties by combining 
them with sulphuric acid. 

Q. What acid and what base will combine to make that? 

A. This contains two elements which give it acid properties. In 
the first place, it contains beta-naphthol, and the naphthol is a 
phenol, and: the phenols have acid properties, and many of them are 
called acids. Carbolic acid is a phenol; cresylie acid is a phenol; 
cresylic acid has the property of uniting with a base and forming a 
salt; so that phenol is a kind of an acid. 

Q. Is naphthylamine an acid? 

A. No; that isa base. 

Q. Now, take naphthylamine with sulphuric acid and you get 
that, don’t you? 

A. No, you don’t; it might be something else. 

@. What else might it be? 

A. You take the naphthylamine and conjugate it with sulphuric 
acid, and then take the naphtionic acid, put the two atoms of nitro- 
gen to it, diazo the acid, and then you have got to unite it with 

beta-naphthol. That makes this substance, so that by the 
127 time you get it down you have destroved the basic character 

of the original naphthylamine in converting it into a diazo 
compound and uniting that with beta-napthol. 

\). Point out some quality, if you can, or some respect, if you can, 
in which that naphthylamine red behaves differently from aniline 
dyes. 

A. In the first place it dyes a different color from any aniline dye. 

(). A different shade of color? 

A. Yes: a different color, so that it is substituted for cochineal, 
which no aniline dye is. 

Q. Aniline dyes differ among themselves, don’t they? 

A. Well, they don’t differ so far as this; thisisa difference aside 
from any difference that occurs among any aniline dyes. 

Q. Is the difference greater than between red and green, for in- 
stance ? 

A. Well, it is practically greater because it brings a new applica- 
tion which was impossible before. Previous to the introduction of 
these azo colors the dyer had to look to vegetable substances when 
he wanted to get scarlets, and the introduction of these azo dyes 
opened a new field, as did the introduction of alizarine. The com- 
mon aniline dyes were good enough to dyesilk and wool for certain 
calors, such as reds and blues and greens and intermediate colors, 
and a dyer was happy to get them for those purposes, but when be 
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wanted any other color, any shade of color, or practically any shade 
of yellow or any shade of scarlet, he still had to use the old dye- 
woods or animal dyes, and if he wanted to print calico he was obliged 
to use the madder rvot; so the introduction of the artifi- 
128 cial alizarine filled up one gap and replaced madder for calico 
printing. The introduction of the azo colors and the phenol 
colors filled up another gap and covered the whole chromatic scale, 
so that the aniline colors, the phenol colors, the azo colors, the 
phtalines, or plitalic acid colors, and the alizarine or anthracene 
colors completed the series, and the chemical laboratory has com- 
pletely covered the ground and supplied every demand that the dyer 
could inake. 
Q. Still aniline dyes differed in color and shade from each other? 
A. They did differ within certain limits. 
Q. They differed from one end of the prismatic scale to the 
other, didn’t they ? 
A. Yes; but they missed 


DEFENDANT’SCounsEL: Confine yourself to an answer to the ques- 
tion, Doctor. 


Q. Now, can you point me out any particular in which these 
diTer from aniline dyes, and in respect to which the aniline dyes 
do not differ one from another ? , 

A. They are azo compounds. 

Q. That isn’t behavior, is it? 

A. Oh, yes. Puta little tin and hydrochloric acid into an azo 
color and it is broken right up into its original constituents, which 
wouldn’t happen in aniline colors. The first test we apply when 
we want to find out whether a color is an azo color is to ask, it by 
means of tin and hydrochloric acid, what it is, and immediately 
you will have it divide into its two component groups by breaking 
up the diazo link. 

Q. Then, it is because if youadd tin to it you break it up? 

A. Yes; in other words, to find out what it is and how it differs 

. from aniline colors you have to take it to pieces or dissect it; 

129 you cannot tell by looking at it; you can tell by dyeing with 

it, because you know that no aniline color will produce that 

shade; so there are only two ways of distinguishing that from an 
aniline color—one is to dye with it and the other is to analyze it. 

Q. Have you found out what diphenylamine comes from—yester- 
day you were uncertain ? 

. Yes; by reducing dinitro-benzole. 

Q. Does it come from aniline? 

A. No; it doesn’t come from aniline. ° 

Q. How is it made, practically ? | 

A. Aniline is benzole in which one hydrogen has been replaced 
by amidogen or N H,. 


A 


By defendant’s counsel : 


Q. How is diphenylamine made? 
A. No, I have got that crooked; there is diphenylamine and 
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there is phenyldiamine, and, without thinking, I confounded the 
two. The diphenylamine is ammonia in which two phenyls have 
replaced two hydrogens; that makes di- (two) pheny|—diphenyla- 
mine. 

Q. What do you take, practically, to make it? 

A. You can take aniline and nitratile it and reduce it, or you 
can reduce dinitric benzole. 


By defendant’s counsel : 


Q. Aniline is a practical source of producing it? 

A. Well, I don’t remember whether they nitrate the benzole once 
and reduce it and then nitrate it again and reduce it again, or 
whether they nitrate it twice and reduce it once for all. 

Q. And when you double the process don’t that make phenyldia- 
mine and not diphenylamine? 

A. Perhaps I am confusing those two. The regular method giveu 
here (referring to a book) is to heat aniline and aniline hydrochlo- 

rate together to a certain temperature. 
130 Q. Which of the plaintiffs’ colors are made from that? 
A. Orange IV contains that. 

Q. And you say yet that it is not an aniline dye, though practi- 
ally made from aniline? 

A. Yes. 

Q. Now, why? 

A. Because it is an azo color and is based upon the linking atoms 
of nitrogen which binds together two aromatic groups. 

(). It is practically made from aniline? 

A. Yes; they make the diphenylamine from aniline. 

Q. As they practically make saffrauine from the crude aniline of 
commerce ? 


A. Yes. 
By plaintiffs’ counsel : 


Q. But they add another group to that? 
A. They add another group to it, which modifies the general char- 
acter of the whole substance. 


By defendant’s counsel : 


Q. So that it don’t have amidogen ? 


A. Yes, it has amidogen in one of the groups. 

Q. Orange LV ? 

A. Yes. 

Q. Wasn’t that the test you gave yesterday of an aniline dye? 

A. It was when you compelled me to keep together the aniline 
colors as commercially understood in 1870; you called upon me to 
point out some common quality ; now, | would have said Bismarck 
brown is a different affair altogether, but you compelled mein your 
question to take them altogether and then find something alike in 
them, and so I set them up before my mind’s eye and found what 
was like Birmarck brown and the others, ard that was the only re- 
semblance I could find. 
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Q. The amidogen ? 
A. The amidogen group. | 
Q. Did the amidogen first occur to your mind as something you 
invented on the spot? 
13] A. No; I set them up before my mind’s eye and looked at 
them to see what they had in common. 

®. You had known amidogen before that? 

A. I had a good while, because I gave as my definition of the 
aniline class that they are from the amidogen derivatives of tri- 
phenyl-methane and Bismarck brown 1s not. 


Dy defendant’s counsel : 


®. And this orange [V is not? 
A. This orange IV is not. 


By defendant’s counsel : 


Q. How about orange II? 

A. Orange II is not. 

(. That also is made from diazo-sulphenylic acid, and that from 
aniline, is it not, practically ? 

A. From diazo-sulphenylie acid—yes. 

Q. The two oranges, orange IV and orange II, aniline enters into 
the manufacture of both, practically, doe# it not ? 

A. Yes; not necessarily but practically. 

Q. But practically that is the way it is done, both as to orange II 
and orange IV? 3 

A. Yes, practically, aniline is used in making both those colors. 

Q. Now, you say that you tried to find a commen quality when 
I called out the trade classification which united Bismarck brown 
with the aniline colors prior to 1870, and you suggested the amido- 
gen. When was the amidogen discovered ? 

A. Oh, dear, that dates back so long ago I cannot say when; it is 
a great way back. 

(Q. The amidogen in the color, I mean? 

A. Well, I don’t know; I presume some of the vegetable dyes have 
amidogen in them. 

(. When was it discovered that these coal-tar colors had 
132s that; when wasthat theory adopted as a basis of classification ? 
Was it adopted prior to 18767 

A. I don’t remember when that was first suggested. 

Q. Can you look and ascertain ? | 

A. The triphenyl-methane was first prepared in 1872, but when 
its existence was recognized in combination [I don’t know: it was 
first isolated in 1572, but it may have been known to exist years and 
years before that. ; 

Q. When was this theory about the classification of aniline colors 
and these other colors that you have referred to accepted by chem- 
ists first? 

A. It has gradually grown with the development of the industry 
and with the science. 

(. When was it found first? 
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A. It was known that picric acid was a phenol color before there 
were any aniline colors, so when the anilines were invented at the 
very outset they were known to belong to a class separate from 
phenol colors. Before any aniline color was made picric acid was a 
commercial article, so that as soon as aniline colors were made it 
was seen that they belonged to a different class from the phenol 
colors, so as new colors were diseovered new classes had to be created 
to include them. At first the colors were generally made in a fac- 
tory, in an entirely empyrical manner, and it was the duty of the 
scientific chemist to afterwards find out what the colors were, so that 
a color might be manufactured and sold for some time under some 
arbitrary name before it was known to what class it belonged ; that 
was a matter of scientific investigation, and that was the reason that 
the Bismarck brown—— 


133 sy DeFENDANT’s CounseL: Now, Doctor, that is not the 
question put to you. The question is, When was this theory 
first propounded ? 
The Witness: There wasn’t any first propounding of it. 
DrFENDANTS CouNSEL: That answers the question. 
The Wirness: There was no particular date when it was first pro- 
pounded. 


Q. Was it not first propounded by Professor Fischer, of Munich, 
In 1876? 
A. You mean the whole classification of colors ? 
Q. Well, the rosaline theory—the theory on which you have based 
your chemical classification of these articles. 
A. You mean that they come from amido-triphenyl-methane ? 
Q. Do you know ? 
A. No; I do not. 
Q. Can you find out? 
_A. I think there is a reference to it here in this book (referring to 
the book). It don’t appear here exactly when it originated. 
Q. Is there any other way by which you can find it? 
A. Only by very carefully reading a great many pages of matter 
here, and I don’t know whether | should get al it then. 
Q. That, you say, was earlier than 1876? 
A. I am not prepared to say what the date was. 


Defendant’s counse!: 


Q. I would like to get from you the general position which these 
different coal-tar colors occupy in relation to otber dye-stuffs. Now, 
tell me if I am right in this general definition or classification of 
dye-stuffs. They may be generally divided into three classes: First, 
the animal dyes; second, the vegetable dyes; third, the artificial or 

chemical colors ? 
134 A. That is one way of looking at them. I have not classi- 
fied them in that way. That is a classification according to 
or.gin, regardless of their chemical character. 
@. Then the artificial or chemical colors again naturally subdivide 
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themselves into two classes, do they not? First, the pigments or in- 
soluble metallic compounds ; and, second, the coal-tar colors. 

A. Yes. 

(). And all of these dyes which you have been talking about— 
both those which you call aniline and those which you call naph- 
thaline and those which you call plienol—they all belong to this par- 
ticular subdivision of this third division of dye-stuffs—that is, the 
coal-tar colors? 

A. Yes; they are manufactured from coal-tar in some shape or 
other. 

Q. And the introduction of coal-tar is what led to the revolution 
that you have spoken of in dyeing, is it not ? 

A. It is. 

©. And it is true of all these colors which I have mentioned— 
that is, these coal-tar colors—the true aniline, as you call them, and 
the naphthaline and the phenol and the azo colors, whatever the par- 
ticular process or constitution may be—these different coal-tar colors 
are alike in being peculiarly adapted to the dyeing of silk and wool ? 

A. Yes,and cotton, too. The anthracene colors—one class of coul- 
tar colors—are especially useful on cotton, and most of the others are 
esnecially useful on silk and wool, but several of them are used upon 
cotton; they put fuchsine on cotton and wools. 

Q. All these coal-tar colors are especiatly adapted to dyeing ani- 

mal fibre without a mordant, are they not? © 
135 A. Yes; and so are all other colors to a greater or less ex- 
tent. Animal fibres take colors readily; vegetable fibres 
almost invariably require mordants. | 
Defendant’s counsel : 

Q. Is that book that I now show you an authority on these 
topics ? 

A. Yes; that is a very good compilation, just as the other books 
are. 

QQ. Will you look at the statement that I now point out to you and 
tell me whether that is an authority ? Can you tell me when that 
theory was propounded as a scientific theory ? 

A. It is the amido-triphenyl-methane theory. Well, I don’t un- 
derstand from this that it gives the date when the theory was pro- 
pounded ; but it says that Fischer was fortunate enough in 1876 to 
prepare in the laboratory the substance which is—he don’t call “ tri- 
phenylamine-thene,” because it is a homologue of triphenyl-me- 
thane; it is the tolyl-diphenyl-methane. Fischer succeeded in 
making it, and making the thing was tangible proof of its existence, 
and it became then the nucleus around which all the aniline colors 
were grouped. 

Q. After he succeeded in making it? 

A. He made this particular hydrocarbon, but that he originated 
the theory I don’t know, and it don’t appear so here. 

Q. Without reference to the speculation on the subject, it may 
have been speculated on by Aristotle, but the grouping was made 
after he discovered the thing ? 
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A. Well, this cleared it up and settled it; he manufactured the 
article, and that removed every possible doubt. 

Q. So that the scientific grouping that you give us now did not 
get a basis of fact until 1876; is that so? 


136 PLAINTIFFS’ CounsEL: He has grouped the coal-tar colors, 

and also grouped around a single nucleus the aniline colors. 

To which grouping i you refer? {understand you to refer to the 
grouping of the aniline colors. 

The Witness: Yes; this is the grouping of the aniline colors 
around the triphenyl-methane. 


Q. The triphenyl-methane nucleus was discovered to be in ex- 
istence in 1876? 

A. Yes. 

Q. That is what you say, is it? 

A. Yes; this isn’t triphenyl-methane simply; it is homologue of 
it. I referred to triphenyl-methane when you asked me before. 
Triphenyl-methane was produced in 1872 ; triphenyl-methane was 
produced by Kekule in 1872, and then the homologue of that 
tolyl-diphenyl-methane was discovered in 1876. 

Q. Do you know any chemist who had advanced the grouping 
on the triphenyl-methane theory as early as 1870? 

A. No; I don’t remember it. 

Q. That grouping had not been suggested then by scientists, to 
your knowledge ? 

A. No; we had no such grouping at that time. 

Redirect by plaintiffs’ counsel : 

Q. And the other grouping that you speak of—the arrangement 
in classification of coal-tar colors into phenol colors, aniline colors, 
plitalic-acid colors, and azo colors, and so forth—was the one that 
you said made itself as those various classes of colors were discovered 
and identified ? 

A. Yes. 

Q. And that had no particular time of being advanced because it 
began to be made just as soon as they had got two of those classes—as 

soon as they made two of those classes—that is, when the 
137 _— classification was made; is that what you say? 
A. Yes. 

Q. Now, the phenol colors, or some of them, were discovered and 
came into use anterior to the introduction of any of the aniline 
colors ? 

A. They did. 

Q. Wat were those besides picric acid ? 

A. Picrie acid was the most important; then after that came 
along the dinitro-cresol, which was another one of them, and after 
that came along the dinitro-alpha-naphthol; that was another ; 
then the sulpho-acid of dinitro-alpha-naphthol was another; then 
rosalic acid was another. Those are among the most important. 

Q. And those have never been commercially or chemically, to 
your knowledge, classified with the aniline colors ? 

10—7 : 
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A. I can hardly say that I don’t think picric acid was ever con- 
founded with them, because that was established before aniline 
colors came, but when the Manchester yellow first came out I think 
very likely it was confounded, for those colors are put in the trade 
without telling what they are. 

(. They are put into the trade under some fancy name? 

A. Some arbitrary name. No chemist ever confounded them ; 
no one who was capable of testing a dve and analyzing it and find- 
ing out what it is ever confounded thein. 

(). What is gallein ? 

A. Gallein is one of the phtalic-acid dyes; it is produced from 
phtalic acid and pyrogallol, I think (referring toa book); yes; from 
phitalic acid and pyrogallol; it is one of the phtalic-acid dyes, and 
belongs to the same class as resorcine red or eosine. 

(). When was that discovered and brought into use? 
138 A. In 1871 it was discovered ; 1871 is the first reference to 
it in scientific journals. 

(. Coeruline? 

A. That is produced by the action of sulphuric acid or gallein. 

(). That, then, you class as a phtalic-acid dye? 

A. Yes; that is a phtalic-acid dye. 

Q. That was discovered after gallein ? 

A. That was discovered after gallein. 

(). Soon after? 

A. I-don’t know whether I can find that out (referring to book). 
[t doesn't appear here when it was introduced. 

(). Rosolic acid ? | 

A. Rosolic acid is a very old substance, one of tlie earliest of all 
the colors discovered ; that is a phenol color, prepared from carbolic 
acid. 

@. That was discovered before the aniline colors ? 

\ 


A. Before the aniline colors. 
(). As well as picric acid ? 
A. As well as picric acid. 
@. And alizarine? ; 
DEFENDANT'S CouUNSEL: What is the materiality of that ? 
PLAINTIFFS CounseL: The theory has been advanced that the 
act of 1874 by the term aniline intended to embrace all coal-tar 
colors. ‘These that | am naming over are all coal-tar colors, as ap- 
pears from the testimony here—derivatives of coal tar—and are all 
provided for specially or by action of the Department from the time 
of the passage of the act down to the present time; either admitted 
free or admitted at 20 per cent. duty. 
(The question is admitted.) 


Q. Alizarine is a coal-tar color ? 
A. Alizarine is a coal-tar’color manufactured from anthracene. 
@, That was discovered after aniline ? 
139 A. ‘That color occurs in the madder plant; that is a case 
in which the color created in the laboratory is identical with 
the color which exists in the madder root, and has existed there 
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ever since the madder root began to grow, so that differs in that re- 
spect from the others in that it was not'new to chemists. 

Q. Simply the method of obtaining ? 

A. Simply differs in the fact that it occurs in nature, where the 
other colors have not yet been found in nature. They may occur 
there, but have not yet been identified. 

Q. Aniline isn’t a color in nature except as it is found in indigo? 

A. It only occurs in indigo. The destruction of indigo results in 
the production of a great many things, and aniline is one. 

Q. And the azo-benzole—that is a modern color? 


A. It is. 
Q. That is a recent discovery ? 
\. It is. 


Q. That is one that you have classed as azo colors ? 

A. That is one of the azo colors. ! 

Q. You were examined as to how these different dyes acted, and 
you stated that you told a chemical substance in one way by the way 
it acted, and that the only other way was by taking it to pieces to 
find out what it was made of, and that you could not distinguish 
between these different coal-tar dyes by simply looking at them. 
Can you distinguish by looking at them between the coal-tar dyes 
or colors and the colors derived from vegetable and animal mat- 

ters, which vou have testified to, simply by looking at them? 
140 A. Not if the vegetable colors are freed from the vegetable 
tissue. 

Q. Certainly. I mean the pure products. 

A. No; you cannot distinguish the concentrated vegetable colors 
from coal-tar colors by appearance. 

Q. Any more than you can distinguish one coal-tar color from 
another ? 

A. No. 

Q. And you cannot distinguish those vegetable extracts from each 
other simply by looking at them ? 

A. No. You would know if you looked at indigotine, which is 
blue, that it is distinct from saffronine, which is red. You would 
not know on looking at them that they were not both aniline colors. 

Q. But when you came to dye with them you could tell, could 
you not? 
~ A. You could if you made certain tests—that is, they will all dye, 
and they all dye their characteristic colors. 

Q. And each dye has its characteristic color? 

A. Each dye has a characteristic color. 

Q. And each of these classes of coal-tar dyes that you have spoken 
of have their characteristic colors, as you have explained ? 

A. Yes. 

Q. And when the district attorney asked you if, from the aniline 
dyes as you have defined them, you could not get the entire range 
of the scale of colors and go from one extreme to another, you an- 
swered “Yes,” and he stopped you from further answering. Do 
you get the entire scale of colors in orderly sequence or are there 
some intermediate colors which cannot be obtained from them ? 


eel 


76 WILHELM PICKHARDT FET AL. VS. 


A. I was asked the question if the aniline colors do not 
141. produce both ends of the chromatic scale, and I had to say 
“ves,” because the two ends of the chromatic scale are red, 
which is one end, and violet, which is the other end. We have red 
aniline colors, and we have violet aniline colors; but we have no 
yellowish-red aniline colors and no orange aniline colors; so there 
isa gap in the chromatic scale which is not filled by the aniline 
colors, but which is filled by the azo colors. 

(). In stating how the colors belave, the difference of behavior 
you spoke of, aniline not being an acid color, but that some were 
acid, how is it that those which are acid are acid ? 

A. It is because they have hydrogen replaceable by a metal, and 
so, having hydrogen replaceable by a metal, it was called an acid. 
After some study, it was found that there were two kinds of bodies 
having hydrogen replaceable by an acid, and the chemists decided 
to call one class either alcohols or phenois and to call the other 
class acids simple. Carbolic acid is one of those acids which we 
now qualify by calling it a phenol, naphthol is another, cresol is 
another. They have acid properties, but they differ in some respects 
in their constitution from certain other acids. Chemists have con- 
cluded to call them phenols. So, although they are called in com- 
merce acids, we group them together as phenols—carbolic acid and 
rosolic acid, naphthol, and all that class of bodies. 

Q. This acid fuchsine—that was fuchsine with an acid added 
toit? — 

A. Yes; the only way that acquires acid properties is by sul- 
phuric acid added to it. 

Q. For what purpose is that? 
142 A. That changes its character and makes it possible to dve 
in an acid bath with it, which is an important quality. It 
enables it to be mixed with some colors that are dyed in acid baths. 

Q. Is it not an essential quality of being an aniline dye that it 
has that acid quality ? 

A. No. 

Q. It has something added to it for the purpose of a. particular 
use ? , 
A. Yes; it does not change the color, but makes it convenient to 
use it under certain circumstances where the aniline red simple 
could be used. 

Q. It does not change the color? 

A. No. 

Q. Is there any other distinction in the way these two classes of 
colors—the azo colors and the aniline colors—act in the presence of 
albumen ? 

A. Yes; the aniline colors can be fixed on cotton with-albumen 
and the azo colors cannot. — 

Q. ‘Then when you take one of our plaintiffs’ colors here—the red 
or the orange—and dye with it you find that is different and dis- 
tinct in the colors that it produces from any of the aniline dyes? 

A. Ido. It is differently compounded, a different article, a dif- 
ferent thing each of them. Plaintiffs’ Exhibit No. 4, the patent I 
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referred to yesterday, is the patent which covers orange II and 
orange LV, and I have made both of those according to the specifi- 
cations of this patent, and I found them to produce a dye identical 
with the dyes known as orange II and orange IV. I have pur- 
chased samples from this firm of orange II and of the naphthyla- 
mine red, and they were the same as those which are always known 
by those names. 
143 Exhibit No. 5, which is the patent for naphthylamine red, 
[ find it correctly describes the dye known as naphthylamine 
red. ‘That formula followed will produce it. These azo dyes, known 
as naphthylamine red and the orange II and orange LV, have not 
replaced any aniline dyes. They have replaced cochineal and fla- 
vine, vegetable dyes or animal dyes. Xylodine is a base like aniline. 
It furnishes material which is used in the manufacture of some of 
the azo colors. Xylodine was not recently discovered. It is a ma- 
terial employed in the manufacture of some of the ponceau colors. 
The ponceau R and ponceau G are azo colors prepared with the aid 
of xylodine. They are both azo colors. Some crude aniline might 
contain xylodine, but the aniline oil manufacturer tries not to have 
any there. 

Q. The amended title of the chain of patent dated August 19th, 
1879, is: “ Improvement in coloring matters obtained by the reac- 
tion of the dazoic derivatives of sulphanilic acid upon the amines, 
the amines and the phenols.” Is that or not an accurate statement 
of what the patent ts for? 


(Objected to as immaterial.) 


By defendant’s counsel 


Q. Is sulphanilic acid made from aniline practically ? 


A. It is. 

By defendant’s counsel : 

Q. The original title of this patent, which was November 19th, 
1878, was “a new and useful improvement in coloring matters de- 
rived from aniline and its homologues.” When the inventor of this 
new and useful improvement took out the original patent with that 
original title he was mistaken, according to your view es a chemist, 
in what it was that he had invented, was he? 

A. No. 
144 Q. Well, does that original title, according to your view, 
correctly express what this is? 

A. To a certain extent it does and to a certain extent it doesn't. 

by plaintiffs’ counsel: 

Q. To what extent does it and to what extent does it not? 

A. The sulphanilic acid, which is one element in the processes of 
this patent—this sulphanilic acid can be most cheaply made from 
aniline, and when it is made from aniline these colors might be 
called derivatives from aniline, because they put aniline into the 
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kettle; but the color could also be made from something else with- 
out aniline. Consequently, to call them derivatives of aniline is to 
go further than the facts warrant. 
By defendant’s counsel : 
@. To run against the tariff? 
A. No; go further than the facts warrant, and the correction of 
the title places the color where they belong under the azo colors. 


By defendant’s counsel : 

@. That is according as chemists now understand the theory to- 
day. If they should begin a new suit to-morrow and want a new 
chemical theory ? 

A. No; this title originated before any suits were brought-or any 
suits proposed. 

Q. What are the homologues referred to in that original title, as 
you understand it? 

A. Toluidine and xylodine. 

(. Does it mention them in the patent ? 

A. I don’t remember whether they are mentioned in the patent or 


not. 


145 Joun M. Orpway, being duly swern and examined as a 
witness on behalf of the plaintiffs, testifies : 


I am at present professor of industrial chemistry and metal- 
lurgy in the Massachusetts Institute of Technology, in Boston; I 
have been there since 1871; I was formerly manufacturing chemist. 
I began the study of chemistry when I was thirteen years old; Iam 
now sixty. I was concerned in the manufacture of chemicals in 
Roxbury, Massachusetts, and in Johnson, Rhode Island, and was 
afterwards chemist,and then manufacturer, and then superintendent 
of the Manchester Printing Works, in Manchester, New Hampshire. 
Afterwards I was engaged in chemical manufacture in South Boston, 
and also in Johnston, Rhode Island, again. I was engaged in the 
manufacture of the larger chemicals ; those that are used in dyeing 
and calico printing. The Manchester Print Works was engaged in 
the printing of calicoes and delaines. I have had occasion to be- 
come acquainted with anilines and other coal-tar products on account 
of my business. I went to the Manchester Print Works at the time 
that aniline colors were first being introduced into this country, in 
1861, and my first business was to apply the aniline colors to delaine 
cloths. Delaine cloths are those that consist of a cotton chain and 
wool filling; those that were formerly used for ladies’ dresses, but 
are now out of date in this part of the world. I am acquainted with 
nuphthylamine red, orange II, and orange No. 1V; they are not 
aniline colors. 

Q. What are aniline colors? In your answer you must 
146 state if there is any difference in aniline colors at the present 
time and as they have been known back to 1861, when you 

say you first became acquainted with them. 
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By Derenpant’s Counsec: I object, because it is not limited to 
the date of the act. 


(Objection overruled. Defendant excepts.) 


A. By aniline colors I understand those colors which are produced 
from one of the anilines by the union of three or more molecules of 
one of the anilines with each other, with the elimination of hydrogen, 
the distinctive character being that they still retain the group N 
H.,—that is, one atom of nitrogen and two of hydrogen—which gives 
them an alkaline character—a basic character. 

(). That is the amidogen ? 

A. That is the amidogen; yes. What is true at present was true 
in 1861, as far as these things were known in 1861. In 1870 it was 
precisely the same; they were aniline colors in 1870, and were also 
aniline colers, so far as they were known, in 1861, and are now. An 
aniline color is an aniline color and always will be for all future 
time; it can be nothing else. 

(. What aniline colors were known in 1870? 

A. The first aniline color that I had to do with was Perkins 
purple. The next was what was called fuchsine in those days—a 
very impure color, which we now eall rosaniline. These were the 
only colors distinctly known at that time, Perkins purple and 
rosaniline; that was in 1861. In 1870 there had been added the 
Hofman’s violets, as they call them; there had been added aniline 
blue and phosphine, though phosphine is somewhat doubtful. You 

don’t know what the composition of it is precisely, but it was 
147 made from aniline residuum. There was also known what was 

not sold as a dye, the aniline black, a color produced on 
cloth. That is not a dye as a commercial article; it becomes a dye 
when it is formed on the cloth or in the cloth. It is produced in 
the cloth by oxydation, produced by a process similar to that by 
which aniline red is produced, or rosaniline. 

Picric acid has been known for more than a hundred years. Ro- 
solic acid was known, but not as an article of commerce, in 1870. 
[In 1870 rosolic acid was known under the name of aurine. They 
are dyes, but not aniline dyes. They are derived from coal-tar or coal. 
Picric acid may be derived from other things, but it is generally de- 
rived from coal-tar. The picricacid and rosolic acid would be called 
benzole colors ; they have no relation to the aniline colors. Naphthyl- 
amine red I know: it was discovered in 1870; I think it became 
more fully known in 1873. This patent, Exhibit 5, deseribes the 
process of manufacturing them. It is not an aniline dye; it is one 
of the naphthaline colors or one of the azo colors; you can call it 
either a naphthaline color or an azo color. 

Q. What are the distinguishing differences between that and the 
aniline dye? 

A. In the azo colors we have not the crude N H,, the crude 
amidogen, but in place of it we have two atoms of nitrogen. 

By defendant's counsel : 

Q. What is that called; what is that chemical name for the two 

atoms? 
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‘.. There is no name for that group; it simply gives a different 
character entirely to the dye-stuffs. 
148 Q. What is the group; what is the chemical formula of 
the group? 

"A. NN. There is a chemical difference in this respect: the azo 
dyes are sulpho-conjugated and have an acid character. There isan- 
other difference: these dyes require anacid in dyeing. These dyes 
require acids in dyeing wool or silk. The azo compounds require 
the addition of an acid in dyeing; they give colors which are not 
affected or are but little affected by alkalies or by acids. Colors have 
no affinity for albumen, as far as we know, and cannot or have not, 
as far as we know yet, be fixed on cotton. The azo colors have no 
affinity foralbumen. Theaniline colors must not be used with acids ; 
I mean in general. There is one aniline color that can be used 
with an acid, but I mean in general the aniline colors must not be 
used with acids, but the wool or silk must be nearly free from ani- 
line or alkalies; the wool or silk which is to be dyed with the ani- 
line colors must be clean and no acid must be added to the bath. 
The aniline colors have a strong affinity for albumen, and may be 
fixed on cotton cloth with the help of albumen. Most of the aniline 
colors may also be fixed in cotton by the help of tannin combined 
with the oxide of tin or tannin combined with the oxide of anti- 
mony, or with the help of what is called the Turkey-red mordant— 
oxidized oil. Theaniline colors are readily’destroyed by exposure to 
light; they are not fast colors and are generally recognized 
by dyers and others as not being fast colors. The azo colors 
will bear exposure to light and are very fast, more so than 

most of what may be called natural colors—that is, 
149 those produced from woods, roots, etc. Those are the prin- 

cipal distinctions that I think of at present. In the chro- 
matic seale of colors we may have anilines with various shades of 
blue—that is to say, an aniline red is never searlet and cannot be 
made scarlet ; it always is crimson; it inclines to blue, and this has 
always been a want seriously felt by dyers. They have desired to 
obtain good colors—brilliant colors—that would replace cochineal ; 
but the aniline colors eannot replace cochineal, and nothing was 
known which could until the discovery of the azo dyes.. The other 
colors made from aniline or the other aniline colors shade on 
blue—that is to say, there are purples and there are blues. I am 
not aware that there is any true aniline yellow. Aniline yellows 
are somewhat doubtful in character. With the proper aniline dye- 
stuffs we obtain various shades of crimson and purple and blue. 
The aniline dye-stuffs are distinguished by a property which is 
known to chemists—that is, when they are moistened with strong 
ammonia or with strong chlorhydric acid after being applied to the 
fabric they are decolorized. The color is restored again when the 
fabric is washed with water. They are decolorized when the fabric 
is moistened with strong chlorhydric acid or with strong ammonia. 
The color is restored when the fabric is washed with an abundance 
of water. This is not the case with the azo colors. I believe I have 
stated the most important distinctions between them. I am familiar 
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with the resorcine reds—not this particular quality ; resorcine red 
J or resorcine Roth J. This particular one is not one that I 
150 _— have tried myself; it is one of the resorcine reds in which a 
part of the bromine is replaced by iodine, but its general prop- 
erties are the same as those of eosine—what is called eosine. It is 
not an aniline color; it is a mixture of benzole and naphthaline. It 
is used as a color and not as a dye-stuff, although it is sometimes 
used as a staining material, not as a dye-stuff proper. It is used 
sometimes to stain cotton. It is used as a pigment—that is to say, 
the eosine colors are used to make lakes, which are used as pigments 
for application to paper and other materials. The eosine was dis- 
covered in 1874 or 1875, I cannot be sure which. It was discovered, 
I think, in 1874. It did not come into use until 1876, or after. I 
have not manufactured the dye-stuffs themselves, but as a manu- 
facturer of goods I have become acquainted witli some of them, and 
was so acquainted prior to 1870. I can’t say that I know all of the 
dyes known in trade prior to 1870, in this country, as anilines, but I 
know most of them, or did know. I knew of aniline red or rosani- 
line, as it is called sometimes, and the Perkins purple, Hofman’s 
violet-—daliah, as it was called, and phosphine, and aniline blue, 
and Nicholson’s blue, and the aldehyde green, though I never used 
the aldehyde green to any extent. I knew Bismarck brown but 
never used it. it was sometimes called an aniline color. I never 
considered it as such myself. I knew of a color named Manchester 
yellow. I did not know it by that name before 1870. I am not 
familiar with the Manchester yellow. I cannot say that | was fa- 
miliar with said color. I never had occasion to buy any Bismarck 
brown; never had any occasion to order it. I have seen it and 
know what it is, but I have had no occasion to buy it, no 
151 occasion to apply for it,and therefore I am not familiar with 
the commercial designation at that time. 

Q. I think you said yesterday that the azo colors, plaintiff's im- 
portations, are not aniline dyes, because they have no amidogen. 

A. Yes: I said so. 

Q. Do you say that? 

A. Yes, sir. 

Q. What function in dyeing does the amidogen play ? 

A. It gives the characteristic properties to the aniline dye-stuffs. 

Q. When you have an aniline dye does the amidogen play any 
part in the application to the goods ? 

A. The whole plays a part in the application; we can’t separate 
the amidogen. We know it gives the dye-stuff its characteristic 
properties. Without that material it would be no dye-stuff, or it 
would be a different stuff. 

Q. Do you say that everything that has the amidogen is an ant- 
line dve? 

A. I do not; I say that this is characteristic of aniline dye- 
stuff in general; but I do say further that there must be some dye- 
stuffs which contain amidogen which are not properly classified with 
the aniline colors or with the aniline dye-stuffs. 


11—97 


ee. eee ae 


Sea ERRNO nest tartare 


cnn ANSE ON A NDC REET SERRE pt ct 


§? WILHELM PICKHARDT ET AL. VS. 


Q.' Do you agree with Prof. Chandler that orange IV has amidogen 
in it—plaintiff’s import, orange IV ? 4 

A. Orange IY, I think, has. 

Q. Has amidogen ‘ ? 

[It has some. 

Q. And it is an aniline; aniline plays a part in its manufacture ? 

A. The aniline is the starting point of one part of the material. 

Q. Of that importation ? 

A. Of that article, yes, but not a characteristic part. 

Q. It is an essential part, isn’t it? 
152 A. No; it is essential, of course, but it is not a character- 
istic part. 

(. The amidogen is characteristic, isn’t it? 

A. It is characteristic of aniline dye-stuffs. 

(. Characteristic of orange 1V? It would not be orange IV if it 
did not have the amidogen ? 

A. Certainly it would not be orange IV if it had no amidogen, 
but amidogen is not necessarily characteristic of it. It is that 
which gives the predominant property that is characteristic and not 
a single constituent. These articles all contain carbon, but carbon 
is not the material which gives the dye, which gives the color. 

(. Is it your idea that it is amidogen that gives the color? 

A. No, it is not; but the « amidogen | is an essential part of the ani- 
line dye- stuffs. 

Q. Atnidogen is one part of orange [V ? 

A. A small essential part. 

(). Small in the number of atoms’? 

A. Yes. 

Q. It is the same number of atoms wherever it is, isn’t it? 

A. It depends upon how many atoms or how many molecules or 
how many groups of amidogen there are in a molecule. There may 
be one, two, three, or more. 

Q. The difference, then, between orange IV and aniline dyes is 
that there are fewer amidogen groups in orange IV than in any ani- 
line dye? 

A. I won’t say that that is the difference, but that is a difference. 

(. Is that true? 

A. Yes. 

Q. Is that true, that there are more amidogen groups in orange 
IV than in any aniline dyes? 

A. Than in any proper aniline dves; I think it is. 

Q. Then it is true that neither having been made from 
153 = aniline in the process of marafacturing nor the presence of 
amidogen makes a dye of aniline dyes, is it? 

A. It is true. 

Q. You say that azo dyes differ from the aniline in having an 
acid character ? 

A. Yes. 

Q. Then, in using that term, did you refer to the articles as they F 
are dealt in in trade ? . 

A. I referred to those that are proper aniline dye-stuffs—a great 
many things. 
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Q. Dealt in in trade. [don’t mean as you find them in the labora- 
tory, but dealt in in trade—as they come and go. Did you mean to 
say that none of what you call proper aniline dyes have an acid 
character? 

A. I do not. 

Q. Most of them do have, don’t they ? 

A. No. 

Q. As they come along ‘ 

A. No, sir; none. 

Q. Nearly all of them are sulphos ? 
A. None, except the sulpho-acid of fuchsine. 

Q. How about Nicholson blue? 

A. That is a supho-acid compound. 

Q. That has an acid character ? 

A. That has an acid character. 

Q. And how about methy! violet? 

A. Methyl violet is one that I am not familiar with. 

®. How about the water blues? 

A. The water blues are modifications of Nicholson’s blue. 

Q. And they have an acid character ? 

A. They have an acid character ; yes, sir. 

Q. Isn’t it true that nearly all aniline dyes, as they are now im- 
ported, have that character, and that they nearly all have been sul- 
phonated ? 

A. Yes, sir. 

154 | (. Mention one that has not. 

A. The rosaniline is the chiefone ; Hofman’s violets haven’t 
and the iodine green has not. Some of the blues have and some 
have not. 

Q. Are you familiar with the way these things are imported and 
dealt In in the trade ? 

A. Iam not familiar with the commercial usages at the present 
time. 

Q. And how long is it since you have been? 

A. I have had occasion to buy. 

(). No; I mean generally familiar, not by retail. 

A. I am generally familiar with it, but I have not the same famil- 
larity as one who has 

Q. You don’t know that it is nota fact that nearly all proper aniline 
dyes—those dyes we all agree are anilines—are now sulphonated, as 
they are usually dealt in, and have an acid character ? 

A. Yes, I do. I know they are not. 

Q. And a large proportion of them ? , 

A. I can’t say what proportion, for | don’t know what relative 
amounts are so. 

Q. How about the green ? 

A. The greens are not acid compounds. 

Q. Still, it is true you agree, do you not, that many of the true 
‘anilines have an acid character ? 

A. Not many ; a few. 
Q. Some of them ? 
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A. Some. 
Q. Therefore, to say that the plaintiffs’ importations have an acid 
character is not sufficient in itself? 
Fi A. It is not sufficient in itself, certainly. 
Q. (Continuing.) To distinguish them from anilines ‘ 
A. Certainly, that is not sufficient in itself. 


agers 


15d (). It is true also, is it not, that many of the azo dyes are 
; bases or some of them not acids ? 
A. Many of the azo dyes. 

i Q. Some of them ; I don’t say many. 


I think not; 


[ am not aware that many are. 


Q. Do you know the color helianthin? 

A. I do not. 

Q. Do you know the color amido-azo- benzole yellow? | 
A. Not by that name. 


Q. Do you know it by any name? 
A. Yes; I should know what the color was by the name. 
(). Is it a base or an acid ? 
[t is a base. 

Q. Is it an acid? 
A. It is not an acid. 
®. Has it an acid character? 
it A. It would be neutral in character. 
. Then it is an azo color? 
A. An azo color; ves. 
Q. Whether or not orange IV is a dye before it is sulphonated ? 
A. It is. 
Q. It is a dye? 
A. Yes, sir. 
Q. It is a base? 
ill A. It is not a base. 
Hf Q. A neutral ? 
HT A. It is of an acid character. 
i Q. Before it was sulphonated ? 

| A. Before it was sulphonated. 

Q. What do you mean by an acid character? 

A. I mean that it will combine with bases to form salts—any sub- 
stance that will combine with bases to form salts. 

Q. Do you know the color chrysoidine? 

A. I knew of it; I am not familiar with it. 

Q. Is that an azo color? 

A. That is an azo color. 


Q. Do you know whether or not it has an acid character ? ) 

A. It has an acid character. . : 
Q. Then it is true, is it not, that with regard to azo colors 

156 and with regard to aniline colors some of them have an acid : 

character and some have not? { 

. Some havean acid character. Some of the salle colors have 


— 


an acid character added to them when they are sulphonated, but be- 
fore that they are basic. 
Q. Isn’t the Nicholson blue a different article of commerce from 


‘ 
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the blue before it was Nicholson blue? Isn’t it a soluble blue, solu- 
ble in water, and a different article in commerce from the insoluble 
blue? 

A. It is. 

Q. The aniline dye, which isan article of commerce, is called 
Nicholson blue and has an acid character, has it not? 

A. It has an acid character. 

*Q. Then it is true, is it not, that with regard to both azo and the 
aniline colors some of them have an acid character and‘ some have 
not? 

A. It is. 

Q. So that that is not sufficient? 

A. I have said before that that is not sufficient of itself. 

Q. You say that the azo dyes require an acid in dyeing woo! or 
silk; do you say that? 

A. Yes. 

(Q. That is true of all the aniline dyes that Lave an acid charac- 
ter, isn’t it? 

A. No; it is not. 

Q. Which one is it not true of? 

. Nicholson’s IV does not require an acid in dyeing. 

O. Isn't it practically used with an acid? 

A. I think not. 

©. How is it used 7 

A. It is used by itself and generally with an alkali; afterwards 
with borax instead of an acid. 

Q. Can you name any other acid aniline that does not require an 
acid in dyeing ? : 

A. The sulpho acid of fuchsine does not require acid ; an acid is 
generally used with it, though. 
157 Q. But it is true that, speaking generally, the aniline dyes 
which have an acid character require an acid in dyeing ? 
It is not. 
Q. It is not generally ? 
It is not true; no, sir 

Q. Do none of them require an acid in dyeing ? 

A. Not that I aware of. None that I am aware of do. 

Q. What do you mean by saying that the azo dyes require an acid 
in dyeing? 

A. The azo dyes are generally combined with potassium or sodium, 
and there must be an acid to set them free. 

Q. That is, to unite with the sodium ? 

A. To unite with the sodium or potassium. 

' . To set free the dye? 
A. To set free the dye. 
Q. The acid and the dye exist apart from each other‘ 
A. Yes; they can exist apart from each other. 
Q. Do you know nigrosine ? 
A. I know of it. 
Q. Do you know the soluble and the insoluble nigrosine? 
A. Iam not familiar with the two salts. 
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Q. Do you know whether or not one of them has an acid char- 
acter and the other has not? 

A. Iam not familiar with it; I wouldn’t undertake to say. 

(. Are you familiar with induline ? 

A. I am not. 

(. You regard them as aniline dyes? 

A. No; I do not. 

Qo. X¥ ou do not regard nigrosine or induline as anilines ? 

A. I do not. 

Q. Do you regard saffranine as an aniline dye? 

A. No. 


Q. You do not agree with Professor Chandler as to those three? 
A. Those I am not sufficiently familiar with to pronounce on, 
but I have never been accustomed to consider them as such from 
my reading. 
158 Q. Well, then, you really would doubt everything that 
practically is not obtained from rosaniline, would you ? 
A. Certainly I should. The base of aniline dye-stuffs is rosani- 
line; that is what they are made from. 
Q. Say that it would take toluidine to make saffranine; you 


wouldn’t call that an aniline dye ? 


A. Toluidine belongs to theanilines; aniline is a generic term ; it 
is a general term ; toluidine belongs to the gnilines. 

@. It is an aniline? 

A. It is an aniline; yes. 

Q. What else belongs to the anilines? 

A. Xylodine is one of the anilines, and cymodine is one of the 
anilines; all that belong to that homologous series, all of the alka- 
l ies. 

Q. Who calls them so? You and Prof. Chandler seem to have a 
different standard about those things. 

A. They are called so in the books; scientific men generally, I 
think, call them so. 

Q. Well, in that particular series, there is the common difference 
of Nh,? 

A. We should call those anilines provided they had the N H, in 
them. 

Q. Nevertheless you don’t regard saffranine as an aniline dye? 


PLAINTIFF’s CounseL: N H, isamidogen that you speak of ? 
The Witness: N H, isamidogen. Saffranine I don’t regard as an 


aniline dye. 


By Drrenpant’s CounseEL: As to the naphthylamine, has the 
naphthylamine got N H, in it? 
A. It has. ' 
Q. Then it is an aniline, isn’t it? 
A. No, itis not; it has not the benzole nucleus in it; it has 
another base. The basis of naphthylamine is carbon , y and hy- 
159 drogen, (C,, H,); itisan entirely different series from the ben- 
zole series; therefore the naphthylamine is not an aniline. 
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Those that belong to the same homologousseries as benzole are ani- 
lines. 

Q. Tell me how saffranine is made. 

A. I am not familiar with its manufacture. I could only tell by 
referring. 

Q. Have you got any book that will refresh your memory ? 

I have not got any book here. I have brought none with me. 
I can tell you the position of it. Saffranine consists of carbon,, 
(C,,, Hyg, N,), hydrogen,,, nitrogen, 

®. Do you find amidogen there? 

A. I cannot say ; these are orange. 

Q. What does the amidogen look like when you see it? 

A. You don’t see it. 

(). And it is not a thing that exists? 

A. It is not a thing that can be isolated; it is a group which en- 
ters into combination, but cannot be shown by itself. 

Q.- Is it anything more than a quality ? 

A. Yes; it is more than a quality; it is a group of atoms. 

Q. It is a group of atoms that never exists as a group, is it? 

A. Yes; it exists. 

Q. By itself? 

A. Not by itself. 

Q. It does not have a separate existence; its existence is theoret- 
ical ? 

Theoretical ; it may be so called. 

Q. You say that it exists because you have a system of graphic 
illustration of how that may be combined, don’t you ” 

A. Yes, sir. 

(2. And because in the figures which you draw on here you can 
represent it as separately existing; is that about the sum of it? 

A. That is not the sum of —; no, sir. We can transfer 
160 ~=—this group from one thing to another. 

@. You can transfer those atoms: you can transfer one 
atom of nitrogen and two-atoms of hydrogen ? 

A. We can transfer the group. 

Q. To return to the saffranine: won’t you tell me why you say 
saffranine is not an aniline dye? 

A. I said that because the result of my past reading is to convince 
me that it was not. I cannot give you at this moment the mode of 
manufacture. 

Q. But the reasons are ? 

A. I can’t give you the reasons precisely ; I can’t define them. 

Q. Applying all this list of differentia between plaintiffs’ imports 
avd what you call anilines to saffranine, are these all the differences, 
or do you say that there are some other reasons than these ? 

The reasons that I have are reasons that have been familiar 
with me in times past. I cannot recall any reason at present 
Every one has impressions and beliefs for which he cannot give an 
immediate reason, ae [ have an impression and belief, not in con- 
nection with this case at all, but with previous reading, from pre- 
vious studies, that linaion is not an aniline color. I have had 
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occasion to study up the subject in reference to lectures to my stu- 7 A 
dents. I don’t recollect all these things from time to time. I am : if 
obliged to post myself up from time to time, as every one is. Every 4 
one must cram fora lecture; and from cramming in past years I 7 
have been convinced that saffranine is not an aniline color. | 

Q. You did not cram for this lecture on this point ? 

A. I have not crammed for this. 
161 Q. Saffranine is made from aniline—that is, aniline enters 
into its manufacture ? 

A. It is made from one of the anilines, I believe. I think tolui- Ti 
dine comes into it, but I should prefer not to give any account : 
of it, because Iam not familiar with the mode of manufacture; I 
could study it up. 

Q. You do not know whether it has the amidogen or not? ; 

A. I should prefer, as I say, to say very little about it. 

Q. Has it got that benzole nucleus that you referred to? F 

A. That I should prefer to say nothing about. As I say, I can’t i! 
tell you the exact composition of it or the: arrangement of the atoms. i 


Q. To get this thing distinctly, your impression, from past read- 
ing and experience and preparation in cramming for your lectures, 
is that when Professor Chandler says this is an aniline dye he is | 
wrong ? : 

A. Yes; that ismy impression; I think*he made a mistake there. 

Q. Now, as to nigrosine; is Prof. Chandler wrong about that, ac- 
cording to your judgment? 

A. My judgment of nigrosine is that it is } not an aniline color ; 
that it is one of the azo colors. 

@. And so to induline ? 

A. Induline I am not familiar with. However, I believe that it 
is in the same category as nigrosine; that it is another modification 
of it. 

(). What as to Bismarck brown ? 

A. Bismarck brown is an azo color. 

Q. Then Prof. Chandler is wrong, in your judgment ? 

A. I don’t know what Prof. Chandler said; I did not hear him. 

Q. If he said it he was wrong ? 

A. I think so. 
162 Q. Now, in stating a moment ago that you did not regard 
naphthylamine as an aniline you said something about the 
benzoie nucleus. 

A. Yes. 

Q. Was that the same thing as what Prof. Chandler calls the tri- 
phenyl-methane ? , 

A. Well ‘ 

Q. Do you know what the triphenyl-methane is? 

A. I am not accustomed to that. 

Q. Do you know what it is? 

A. Yes; I should know what triphenyl-methane was, but naph- 
thy lamine is not one of that sort. Triphenyl- methane would be a 
compound in which carbon is the central atom, and around it are 
grouped one atom of hydrogen and three atoms of phenyl. It has 


EDWIN A. MERRITT, LATE COLLECTOR, &€. 89 


no relation to napthylamine, but it indicates the composition of the 
proper aniline dye-stuffs; they are triphenyl-methanes. 

Q. Anything that does not have triphenyl-methane is not an ani- 
line dye? 

A. I should not call it so. 

Q. Do you know methylene blue? 

A. I do. 

Q. Is it an aniline dye? 

A. I think not; that I could not testify about immediately. 

Q. If Prof. Chandler said it was you think he is mistaken? 

A. No; I would not pretend to passa judgment on that. 

Q. Do you know whether it is known or not whether methylene 
blue has the triphenyl-methane? 
} A. As I say, I would prefer not to say anything about methylene 
blue. 

©. Can you refresh yourself? 

A. I do not know whether I have any note of methylene blue or 


j not; (having examined memorandum) I have no note of methylene 
blue. 
163 Q. Do you know chrysoidine? 
A. Yes. 
Q. Is that an aniline dye? 
A. No. 


Q. If Prof. Chandler said it was you think he was mistaken ? 

A. Yes; I should say he was mistaken. 

Q. What is that made from ? 

A. Chrysoidine is one of the naphthol colors, I think; I cannot give 
you the exact mode of manufacture. 

Q. Does aniline enter into it practically as it is used ? 

A. Aniline is used, I think, in the manufacture partiy. 

Q. Do you know phosphine? 


A. Yes; I know phosphine. 
Q. Is that an aniline? 
‘ A. Phosphine is made from aniline residues; from the residue of 


the manufacture of fuchsine—nobody knows what it is. 

@. Is it regarded as. an aniline? 

A. It has been sold under that name. 
F (). In trade? 
; A. In trade; yes, sir. 
d Q. Did you say it is or is not an aniline? 

: A. I would say neither; I would simply say that it is one of the 
a residues which is produced in the manufacture of aniline colors. 

Whether it has a composition or a character precisely correspond- 

ing to the anilines or not, I do not know. It is a poor color and I 
never cared much about it. 

Q. Did you say you did or did not know whether there was an 
amido-azo-benzole yellow ? 

A. I can’t say that I know it precisely. 

Q. Do you know an aniline yellow? 

A. Aniline yellow I know 

Q. A color called aniline yellow ? 
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A. I know of no true aniline yellow. 
Q. Do you know of any called in trade aniline yellow ? 


164 A. All these things are sometimes called in trade aniline 


colors. 
Q. I asked you if you know of any color in trade called aniline 


yellow? 


A. I know that there is a color called aniline yellow in trade some- 
times, but what that color is I don’t know. 

Q. In 1870? 

A. What that color is I don’t know. 

Q. And was prior to 1870? 

A. That was prior to 1870; yes. 

Q. That you don’ t regard as a true aniline? 

A. I can’t say; I think not; I don’t know of any true aniline 


yellow. 
Q. Do you know aniline scarlet ? 
A. No; there is no aniline scarlet. 
Q. Wasn’t there anything known in trade as aniline 
A. Not that I am aware of. 
Q. Do you know acid magenta ? 
A. Yes; i Gea 
®. Is that an aniline? 
A. Yes; ananiline. 
Q. Does that require an acid in dyeing or not ? 
A. It doesn’t require an acid ; an acid may be used with it; it is 
an acid color. 
Q. It usally is practically used with an acid in dyeing; you 
make a bath? 
A. You make a bath. 
Q. You may tell, speaking as a chemist ? 
A. There generally is some acid added. 
(. Nicholson’s blues are generally used, are they not, with an 


scarlet ? 


acid ? 
A. They are not; not that I am aware of. 


Q. What is the extent of your knowledge on that subject? 
A. I am not familiar with the practical operations of the dye- 
house with regard to Nicholson’s blue personally; I know from 
reading. 
165 Q. You say that they are not. You know that from read- 
ing in vour books ? 
A. Yes; and 
Q. Do you know whether the water blues are usually and practi- 
var used with an acid? 
. The water blues, as I understand them, are Nicholson blues. 
"3 Aren’t there different blues from Nicholson’s blues khown as 


— blues ? 
There is a slight difference in the mode of manufacture, I pre- 


sume; I am not familiar with it: blue colors are those that i have 


not had occasion to use to any extent. 
Q. Acid green, too; is that usual, or don’t you know ? 
A. Acid green I am not familiar witb. 
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Q. You said yesterday that aniline may always be put on cotton by 
tanuin or tin oxyde or antimony oxyde, except what anilines can- 
not” 

A. I couldn’t tell without trying most of them. I don’t mean to 
say that I mean by that that I won’t say that there is some that can- 
not. . 

Q. You don’t know whether they all can or not? 

A. I don’t know; I never tried all of them; I speak of things as 
classes. 

Q. How many of them have you personally tried? 

A. I can’t say; I have directed others to try them—to test them— 
and have seen them used—the greens particularly. 

(. Those you have tried? 

A. Yes; the iodine green. 

Q. And from the result of that you have referred [inferred] gen- 
erally that that is a characteristic distinction between aniline dyes 
and others ? 

A. No; it is not from my own experience ; it is from conversation 
with others who have used these things and from a knowledge de- 
rived as an expert derives his knowledge—oftentimes from books 

and from conversations with dyers; the material which I 
166 have used for fixing the coldrs myself is albumen; it is gen- 
erally used in printing. 

@. On calico? 

A. It is what I have generally used in fixing the aniline colors 


on cotton—that is, albumen; and I have used tons of albumen. 
Q. When did you begin to use it for that purpose ? 
A. In 1861. 
Q. It has been used since that time? 
A Yes. 


Q. Now, are all aniline colors printed on cotton ? 


A. They are not. 
Q. Why? 

A. There is no call for them. We print what the market calls 
for; partly for that and partly because some of them cannot be 
easily applied in that way. Nicholson’s blue is not suitable for ap- 
plication in that way; Nicholson blue is not suitable for printing. 

. Is Nicholson’s blue used on cotton ? 

Not that I am aware of. 
. Could you fix it to cotton? 
I can’t say; I think not. 
. Could you fix any acid aniline to cotton ? 
I think not. 
. It is by reason of its acid character that vou can’t fix the azo 
colors there ? 

A. Probably it is that. 

Q. Then that is not a differentia in itself of the anilines from 
other dyes, is it? 

A. Not of itself; no. 

Q. Is it because of their acid character that you can’t state ? 

A. I can’t say that. 
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Q. The two things go together ? 

A. There may be certain facts; I can’t say; probably that may 
be it, but I can’t say for certain. 

Q. I think you said yesterday that the aniline colors were fugi- 
tive? 

A. Yes. 
167 Q. While the azo colors were fast? In making that state- 
ment I suppose you restricted yourself to the very limited 
class of what you call true anilines? Do you mean to say that 
prior to 1870 there were no fast anilines? 
A. Yes; I do. 
Q. That is what you referred to as fast anilines? 

A. Yes; those that will bear exposure to light. There were no 
colors prior to 1870 which would bear exposure to light. 

Q. No colors? 

A. No aniline dye-stuffs. 

Q. How about Nicholson’s blue ? 

A. That won’t stand exposure to light. 

Q. How do you know? 

A. I know by the general reputation of it. 

Q. Did you ever try it? 

A. I have never tried it. Such an experiment requires a long 
time. 

Q. How long? 

A. I should want to expose anything of ‘that sort for two or three 
months to make sure of it. It might not need two days, it might 
need two months, or it might need a longer time. 

Q. If it stood it three months would you say it was a fast color? 

A. I should not say it was fast if it did not stand a year. 

Q. If it did stand for a year would you say it was fast ? 

A. Yes, sir. 

Q. Have you tested any color for a year or a sufficiently long 
time to satisfy you that it was fast ? 

A. No; I have not myself. 

(). Then you don’t know that Nicholson’s blue was not fast ? 

A. Yes; I do know by the general reputation of the article. 
168 If one were obliged to try everything by one’s self you —_ 
never know any thing. These experiments involving a great 
deal of time and a great deal of labor: 

Q. Now, isn’t it true that with regard to all acid coal-tar dyes 
they are relatively fast? I suppose fastness is not an absolute term. 
It is a term of degree anyway. 

A. I will not say all by any means. Rosolic acid is an acid color, 
but it is not fast. Aurine, as it is called sometimes, it is by no 
means a fast color. , 

Q. What do you mean by saying a dye is fast? You don’t mean 
that you can’t fade it, do you? 

A. No; I don’t mean that you can’t fade it. Of course, it is a 
relative term. These aniline colors wiil fade out in a short time, 
in the course of a month or two, when exposed to light. 

Q. That you are willing to say now? It isa clear mark of dis- 
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tinction between the anilines—a clear characteristic mark of ani- 


lines known prior to 1870—that they would fade out in a month? 
i A. Yes. 
; Q. All of them that you call anilines? 
A. All of them that I call anilines. 
®. In a month or two? 
. A. Yes. Of course, you are to understand that that is on exposure 
to light; not in the dark, of course. It must be exposed to light. 
Q. Are all of the azo dyes equally fast ? 
4 A. I think not. 
: Q. They vary in degree? 
: \. Yes; I should SUpPpuse SO. 


Q. The aniline dyes vary in degree of fastness ? 

A. Yes; they vary in degree. 

Q. Now, which do you consider the most fast among the anilines? 

: A. Well, the fastest that I have known of is the Perkins 

: 169 ~=purple, which is now out of date. It was used from 1860 to 
1866 a great deal, but it is now out of date. 

Q. How fast was that? 

A. It was not fast, but it was faster than rosaniline—aniline red. 

(. Faster than Nicholson’s blue? 

A. Nicholson blue? I can’t say about the relative fastness of 
that—that is, as related to the other aniline dyes. 

Q. Mention the most fugitive of the azo colors. 

A. The azo colors have been known, inost of them, so short a time 
that I can’t say about that; I have been concerned more particu- 
larly with thuse that are now in question; these are fast. 

Q. How is it known that the azo dyes are fast ? 

A. By trial. 

@. Trial for a month or two? 

A. No; not by trial for a month or two; they will stand exposure 
for a much longer time; I have had reports from those who have 
tried them ; the general testimony is that they «re fast. 

Q. What is the most fugitive of those that you have known ? 

A. I ean give no scale of comparison. 

Q. There are degrees of fastness, are there not? 

. Undoubtedly. 

Q. In that respect they resemble the anilines ? 

. In that respect they resemble all dye-stuffs without exception ; 
there is a great deal of difference in the fastness, natural and artifi- 
cial. : 

Q. Have you yourself ever actually made any experiment? 

A. Of the fastness of these colors? 

®. Yes. 

A. I have not. 

Q. Are the sulpho-conjugated dyes more or less fast than 

170 ~— those which are not so treated ? 
A. They are not always fast; for instance, sulpho-indigotic 
acid is not a color; that is a sulpho-conjugated substance, but it is 
not fast. 
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Q. Would you say that as a class the sulpho-conjugated colors or 
dyes are more fast than those which are not so treated ? 

A. I should not make anv such distinetion as that. 

Q. Why, if it is true? 

A. I don’t know that sulpho-conjugation has anything specially 
to do with it, and I do know that when we sulpho-conjugate 

(). Whether it has anything to do with it or not, is it a fact that 
all the sulpho-conjugated dyes or colors are more fast tlian those 
which are not so treated ? 

A. Not allofthem. As I have said, sulpho-indigotie acid is. 

Q. I ask you as a rule? 

A. Asarule, with regard to those that are at present known, I 
should say that the majority of them were more fast. 

Q. Can you say whether or not any mordant has yet been found 
by which all aniline dyes, or any aniline dyes, may be applied to 
cotton ? 

A. There is none except the Turkey red mordant that | am aware 
of. 

Q. Will that apply all of them to cotton ? 

A. I can’t say that it does, but it does most of them; I can’t say 
with respect to all; all isa very comprehensive term, and we don’t 
know everything, and I don’t know everything, certainly, and | 
don’t think anybody else does. 

(). You can’t say, then, that there is any nordant under whose 
influence all the anilines may be applied to cotton ? 

A. I cannot; neither can anybody else. 

Q. You can’t say that there is any mordant under whose 
171 influence azo dyes may be applied ? 
A. I cannot. 

Q. When was Turkey red discov ered as applied for this purpose ? 
When was it first used ? 

A. It was used when aniline colors first came into use. 

@. It is an old mordant? 

A. It isan old mordant. Albumen is also an old mordant, and 
tannate of tin and tannate of antimony are old mordants. 

Q. (Handing the witness Exhibit No. 2.) Resorcine red J; what 
is the composition of that? 

A. The composition of eosine in general is—it is tetra-brom- 
flurescent; it is an azo compound made from resoreine and phtalic 
anhydrate. 

Q. What does resercine come from, practically ? 

A. Resorcine comes from benzole, practically. It may be made 
also from the gum residues, without any reference to coal-tar. It 
may be made from assafcetida, and galvanum, and various other 
things. It comes directly, as now made, from disulpho-benzbdle. 

rd What do you combine with benzole to make resorcine? 

A. Sulphuric acid. 

Q. To make aniline you combine with benzole nitric acid ? 

A. You combine N O,, six elements of nitric acid. 

@. You make nitro-benzole? 

A. Yes; make nitro-benzole. 
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a. Taking sulphuric acid and benzole you get sulpho-benzole? 

A. Sulpho- benzole. 

(. Then you treat that with iron filings and acetic acid? 

A. Yes; to make anisidine. 

Q. What is the next step in the process? 

I can’t give you the next step. It is defined in the patents, 
but I can’t remember the terms of the patents precisely ; but it goes 
through certain operations by which we get anididine. 

172 (). You understand resorecine red to be an azo color? 
A. I do. 

Q. Why do you say it is an azo color? 

A. That is my impression from the study of it; that is all. I 
should more properly call it—instead of classifying it with the azo 
colors, I should call it a naphthaline color. A most important con- 
stituent of it is phtalie acid, which is derived from naphthaline. 

Q. We are getting a good many classifications of colors here. 
You think it is an azo color, and in giving your answers you have 
grouped it among the other azo colors. 

That is my impression—that it is an azo color. 

That is, that it is a diazo? 

Yes, sir: I think—— 

Are vou positive about that? 

I am not absolutely certain; I couldn’t tell. 

You have classified that on your direct examination as an azo 
color, haven’t you ? 

A. Yes, sir. 

Q. Your answers were based upon it on the assumption that it 
was an azo color? 

A. Yes, sir. 

Q. Can't you refresh yourself to find out what it is now? 

I have no books by which I could refresh my mind. 


By defendant’s counsel : 


Q. About when was it that the production of dyes and colors 
—— coal-tar was introduced, practically ? 

It began in 1856. ‘The discovery was made in 1856, and the 
up lic ation began soon after on a moderate scale. They came into 
general use In “four or five years. 

Q. When did rosolic acid become an article of commerce ? 
Rosolic acid, as far as | know, was not known as an 
173 ~— article of commerce until 1861, but I can’t give you the pre- 
cise date. 
Q. And how was picric acid produced before it was produced from 
coal-tar? 

It was produced originally by the action of nitric acid on va- 
rious organic substances ; on silk and so on. 

Q. Gummy substances ? 

A. Gums; those that contain nitrogen—animal substances par- 
ticularly. 

Q. When did the practice first arise of producing picrie acid from 
coal-tar?’ 
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A. That was in 1835. J think it was a good while ago. 

©. You mean as an article of commerce? 

A. As an article of commerce. It came into use between 1850 
and 1860—into general use. 

(. Was it produced from coal-tar at that time? 

A. It was between 1850 and 1860; yes. It was known over a 
hundred years ago. y 

Q. Both rosolic acid and picric acid were well-known articles of 
trade long before the great discovery of the use of coal-tar? 

A. No; rosolic acid was not. Rosolic acid was known, but it was 
not an article of commerce until long. after the discovery of aniline 
colors, and the prevaration of rosaniline and rosolic acid. 

(). Picric acid was? 

Picric acid was; it was used long before. 

Q. What were the uses of rosolic acid? 

It has been used for dyeing wool, but it is poisonous, and it is 
no longer in use. 

Q. It has not been for a great while, that you know of, used for 

dyeing ? 
174 A. Not properly. They may use it a little—coralline. It 
has been known under the name of coralline and aurine. 

Q. What was it practically used for? 

A. Rosolic acid? 

Q. Yes. 

A. Rosolic acid has been used sometimes for a test in testing, by 
chemists testing acids and alkalies. 

(). What was its commercial use ? 

A. It had no commercial use until it began to be used asa dye- 
stuff under the name of aurine and coralline, and.it was soon after 
found out that it was poisonous, and the use of it was discontinued. 

7 Is that true rosolic acid ? 

. That is rosolic acid; yes. 

*Y Pure and simple? 

A. Well, there are different modifications of rosolic acid, of course. 
We can't nowadays distinguish any one thing as pure and simple, 
because the atoms in almost all the bodies are capable of replace- 
ment by other bodies, and we can modify them in many ways. 

_Q. Rosolic acid, as it was known in commerce, was very fugitive? 

A. Rosolic acid as first known was very fugitive. It was known 
in the liquid condition, but not known in the solid condition. 

Q. What has been the principal use of rosolic acid itself; has it 
not been for printing? 

A. Rosolic acid itself has been need only in dyeing that I know of. 

' Q. To what extent? 

A. Very moderately. The color is not a very desirable one, and 
it is poisonous in its character, so that it is unsafe to use it. 

Q. When was that discovered ? 

A. That poisonous character was discovered, I think, somewhere 

about 1870. I can’t give you the precise date. It was found 
175 at that time that articles dyed with rosolic acid affected the 


skin. 
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Q. Dyed with what? 
A. With rosalic acid, or aurine, or coralline. 


Redirect by plaintiffs’ counsel : 


Q. Would you call a substance prepared from phtalic acid and 
treated with resorcine and then with bromine, resulting in a com- 
bination of bromine, resorcine, and phtalie acid, one of the azo 
dyes? 

A. That would not necessarily be an azo color; I may be mis- 
taken in calling it an azo color. 

@. From your chemical studies you know what would result from 
the combination of bromine, resorcine, and phtalie acid ? 

A. I should not know beforehand. 

Q. From your studies, do you know what does result ? 

A. I do know now what does result; the result is eosine. 

Q. You were asked in regard to the amidogen being a character- 
istic of the aniline dyes, as to its existence in one of the forms of 
oranges here. What is the characteristic element of the azo dyes? 
You savy it is not amidogen. 

A. Azo dyes are characterized by two atoms of nitrogen in the 
place of what we find in the aniline dyes as one atom of nitrogen or 
two atoms of nitrogen and four atoms of hydrogen—that is, the hy- 
drogen is entirely eliminated, and the atoms, or the molecules, 
rather, are bound together through the atoms of nitrogen, according 
to our present ideas. 

Q. That is the distinguishing necessary characteristic of azo 
colors ? 

A. It is. Aniline colors are bound together through the car- 
bon’ atoms; azo colors are bound together through the nitrogen 

atoms. 
176 Q. And how is it as a fact that when the nitrogen elements 
are absent from one of these coal-tar dyes you do not get the 
scarlets and orange colors? 

A. We know for a fact that when we had the amidogen present 
these things shade on blue, and when the hydrogen is eliminated 
they shade on vellow, but why it should be so no one can tell. 

. Did you know that to be the fact” 

A. That is the fact. Hydrogen seems to give instability. When 
the hydrogen is eliminated we have the azo colors; we have greater 
stability. 


Recross by defendant’s counsel : 


Q. Does aniline yellow shade on blue? 

A. No. 1 don’t know of any trie aniline yellow at all. What 
we call aniline yellow, I believe, does not shade on blue? 

By defendant's counsel : 

Q. Did you hear Professor Chandler say vesterday that there was 
an aniline yellow that he could scarcely distinguish from one of the 
plaintiffs’ oranges? 

A. I did not hear all his testimony. 
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Q. Did you hear that? 

A. I did not 

Q. It is in the testimony. He said he had lately heard.of a yel- 
low shade that may closely resemble it. If that is so, is he mis- 
taken if he said so? 

A. The lemon shade? 

(). No; the aniline yellow. 

A. I don’t know any aniline yellow. 

Q. He took the lightest color in it and said he would not be sure, 
but that it would make such a color that he couldn’t distinguish it. 
A. You were talking about blues, as I understand. 

177 (. I was talking about aniline yellows. 
A. I don’t know of any aniline yellow or blues. 

Q. Do you know what Professor Chandler says—that that was a 
yellow dye,so nearly like it that he could scarcely tell them apart? 

A. I don’t remember that. 

®. You don’t remember that? 

A. I don’t remember that; there is nothing that shades on blue 
in any yellow. 


By defendani’s counsel : 


Q. I read from page 37 of the stenographer’s notes of Professor 
Chandler’s testimony : 


. 

“Q. I will put my question in this form: whether colors identical 
with those” (the witness having Exhibit 3 in his hands), “ whether 
colors identical with those can be produced or are produced by 
aniline dyes; whether there is any single way-to make one at a 
time which ean be produced by an aniline dye. Take-that lightest 
yellow, for instance; do you know of any aniline dye which will 
produce that color? 

“A. Aniline yellow produces a color very much like that, but not 
exactly the same shade. 

“Q. Is aniline yellow an aniline dye? 

“A. Yes; an aniline yellow.” 


Do you consider that testimony as erroneous? 

A. I should not question Professor Chandler’s statement to that 
effect. I know of no aniline yellow. I don’t say that he is wrong, 
but 1 know of none. 


Professor Henry Morton, being duly sworn and examined as a 
witness for the plaintiff, testifies: 


178 Iam president of the Stevens Institute of Technology, in 

Hoboken, and have occupied that position since 1870 > prior 
to that time I was professor of chemistry in the University of Penn- 
sylvania, in Philadelphia, for several years. I commenced my 
chemical studies when I wasa boy. I had a laboratory in my 
father’s house; have continued them ever since. When I was pro- 
fessor in the University of Pennsylvania I lectured, among other 
things, on dye-stuffs, and made myself familiar for that purpose with 
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the aniline colors known at that time. Very shortly after coming 
on here I was called upon in reference to a suit on copiable printing 
inks, to make an examination of a number of these inks which were 
colored with aniline dyes, and that led me to look up the subject of 
aniline dyes still more extensively ; then, in 1873, in the examina- 
tion of some products of the distillation of petroleum, I discovered 
a new substance very much resembling anthracene, and in the in- 
vestigation of that I was led to go into all related bodies, the pro- 
ducts of coal-tar, so as to familiarize myself with them and find out 
exactly what this new substance was, and since then I have been 
constantly called upon in connection with patent suits on these vari- 
ous new dye-stuffs as fast as they came out. Having given a good 
deal of attention to that matter, they are apt to come to me for in- 
formation on the subject, and as soon as a new dye comes out I gen- 
erally have early notice of it and manufacture it on a small scale 
in my laboratory, and I know just how it is made and am able to 
compare it with bodies found in commerce, and know what they 
are. ) 
179 Q. You were familiar with the aniline dyes of commerce 
or the aniline dyes in this country in the years 1870 and 
1874? 
A. I was. 
(). State what aniline dyes there were and how they were made. 
A. In the first place, I should say that the aniline dyes all start 
with aniline; they are dye-stuffs produced from the substances 
known as aniline, which is, as has already been frequently stated 
here, produced from benzole, which is one of the products of coal- 
tar; it is called benzole here; in foreign books it is generally called 
benzine; it is the same substance, however, by whichever name 
called; that is converted first into nitro-benzole and then into ani- 
line by treatment with acetic acid and iron for the last step, and 
that material is used in the manufacture of aniline colors; there are 
au great many of them, a considerable number of them; and as it 
would take very long, I don’t suppose you mean that I shall de- 
scribe all the processes used to make them all. The principal 
colors, as I understand them, are, in the first place, rosaniline, which 
is what we may consider the base of all of them, and then there are 
various violets and blues and greens, Hoffman’s violets, and the 
various aniline blues and the aniline greens. These colors, in a 
chemical point of view, have a common constitution or structure, 
just as we may say—(I will use a mechanical illustration)—just as 
we may say that certain machines have a structure which we would 
deseribe by saying that they are operated by gearing—that is, cer- 
tain combinations of toothed wheels which constitute gearing struc- 
tures. Other structures are arranged and act by certain 
180 combinations of cams. We may have a great many varie- 
ties of cam machines and a great many varieties of gearing 
machines; but on examination, if we find that the one contains and 
is made up of cams, we regard it as a cam structure or machine; if 
it is made up of gearing we regard it as a gearing machine. Now, 
in the same sense, those chemical substances are capable of being 
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not taken apart like a machine, but smashed or broken to pieces 
We cannot take a chemical substance as we can a machine, and un- 
screw this part and the other and lay them carefully out. We are 
not able to attack the atoms in that way, but we must take it and 
break it and use what is relatively a rougher process, but which 
does not destroy it, does not reduce it to the simple materials of 
which it is formed, but breaks it into its component parts.. When 
it does this we find that, as in the illustration of a cam machine, we 
break it into a lot of cams; if it is a gearing machine we break it 
into a lot of gear wheels. The same is true with chemical sub- 
stances. If it is true aniline compound it breaks up into what | 
shall presently describe to you as the aniline color nucleus. If it 
were an azo compound it would break up so as to show us the azo 
nucleus. When that is done we have a means of recognizing posi- 
tively, as chemists, whether a substance is properly an aniline or an 
azo, or if it were a phthaline-amine, a phenol, or one of those other 
classes of colors. Now, there is a name which | think com- 
pletely describes the true aniline nucletigs; it is rather a long 
name, and to one unaccustomed to chemistry it may sound 
strange, but to a chemist it exactly expresses the condition of 

things. This nucleus or common element of all true 
181 = anilinecolors may be described as amido-triphenyl methane— 

that is to say, amido means that whick has amidogen or the 
base of ammmonia—the radical of ammonia—in it; triphenyl means 
that the thing has the phenyl group or ring of six carbon atoms, 
meaning together that three groups of atoms belong in it; saying 
that it is methane means that it starts with the methyl, the marsh- 
gas element, which is one atom of carbon with four of hydrogen 
around it. But three of these hydrogen atoms are replaced by three 
of these pheny! rings, which are stuck on in place of the three of 
hydrogen, leaving carbon and one hydrogen, and then these phenyls, 
each of them, have amidogen or an ammonia radical stuck onto it 
again. ‘Then more or less may. be added to those. We may add 
methyl and ethyl and more phenyls to this same thing, but as long 
as that nucleus, as long as that spur-wheel, as I may call it, that 
piece of gearing, remains in it, it is an aniline color, and when that 
goes out of it it is no longer an aniline color, as [ understand it as 
an aniline. Now, this idea has developed with the growth of our 
knowledge on this subject. When the aniline colors were first dis- 
covered no one knew what their composition or their constitution 
in this sense was, or they had indefinite ideas. Gradually chemists 
have examined them. This process of breaking and examination 
is a difficult one, as you may imagine, and it has only been gradu- 
ally and slowly that chemists have found out the constitution of 
these, different bodies, and there are some of these color stuffs that 
we do not to-day know as to their exact constitution, but when we 

do find out the constitution then we can absolutely say what 
182 these are and to which class they belong. But even at an 

early period—as early as 1870 or thereabouts—it was realized 
that the original rosaniline and the violets and blue which had been 
made from it were a proper class and had close relations with each 
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other, and this, I think, appears from the literature on this subject. 
If we refer to chemical literature and if we take the books of that 
date—of 1870 or thereabouts—and then go on to 1874 and later we 
will find that these ideas gradually get clearer and clearer, and that 
the writer of these books confines the anilines to the bodies which 
have this nucleus that I have described as having been recognized 
as being in it, and that they sometimes name in the same category 
bodies that they didn’t know about merely becanse they had to put 
them down somewheres, and not knowing what their real structure 
was they left them where they had happened to fall when first 
thrown into the world by their discoverers; but as more and more 
knowledge was reached on this subject the classification became 
more and more precise, and so we reach—not by any sudden jump, 
but by a gradual progression—this idea, which is what I have been 
trving to develop. I think that, if you will allow me, a little dia- 
gram which I have prepared on this card will show exactly what | 
mean clearly to the eye; I have there represented the methene nu- 
cleus, in the centre a carbon atom, in the centre the three phenyl 
rings of those carbon atoms arranged each around it, each phenyl 
ring having amidogen or the ammonia radical attached to it. There 
is, besides, in this particular one, one atom of hydroxyl, of oxygen 

and hydrogen, and one added atom of methyl, because I 
183 wanted to represent an actual familiar body. This is the 

well-known rosaniline (known as rosaniline), which is manu- 


factured and sold — largely used. ‘This is the chemical idea of that 


substance, and, as I understand it, all colors properly called aniline 
colors are colors which contain this. 


(The diagram referred to by the witness is offered in evidence and 
marked for identification Plaintiffs’ Exhibit No. 6.) 


C here represents carbon, H hydrogen, N nitrogen, and O oxygen. 
This diagram represents the chemical constitution of rosaniline. I 
don’t know that I can fix upon any one fragment of it and call that 
the distinguishing feature ; it is that entire group which is the basis 
of all these colors. The moment we take away any part of that 
group it ceases to be an aniline color. By the grouping I mean 
everything that is in it—that is to say, we can make a variation by 
adding something to it, but we can’t take anything away except 
hydrogen. When we add in chemistry we never can add, or very 
rarely can positively add, one thing to another; in these compounds 
you must always take something away to let the new body hook on. 
Now these hydrogens are very convenient for that purpose. The 
hydrogen atoms are amiable, and they will step out generally on 
first intimation and give their places to somebody else who comes 
along. That we vary the aniline by a process of the substitution of 
the hydrogen for something else is substantially the case. I was 
about to say that besides this, which is, of course, a strictly chemical 
characteristic and distinction of aniline colors, there are a number 

of physical, and also in a certain sense chemical, distinctions, 
184 _ such as their behaviour in connection with dyeing and their 
colors and the like, by which we are able to recognize them ; 
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but to start I should say this: That, as in all cases of natural bodies 
and their classification, it is impossible to make such classification 
or distinctions that there shall be nothing ina body which is doubt- 
ful us to its classification, or that there shall never be some inter- 
mediate link. If we desireeven to classify between animaland vege- 
table products, we know—every one knows—perfectly well that there 
are bodies which are in dispute, and that soine people say belong to 
the class of animals and some people say belong to the class of 
vegetables. We can’t make a distinction which will absolutely set 
all of one class on one side and all of another class on the other side, 
simply because nature don’t work in that way. Nature works by 
gradual progressions, from one end to the other, by the method of 
creation or development, making things gradually varying, and 
when we come todraw a line that line must cut between some things 
that are close together. Premising this, I should say that I consider 
the distinctive properties of aniline colors, in the first place, to be 
these: That the aniline colors have a very high tinetorial power 
compared, not only with the ordinary dye-stuffs of natural origin, 
but with azo colors, too Azo colors have high tinctorial value, but 
it is no higher, and, perhaps, not so high as some of the natural dye- 
stuffs. The carmine extracted from cochineal and saftlower, and 
even logwood and purpurine—many of tie natural dye-stuffs—have, 
[ think, when they are pure, as high a power as the azo colors, 
but they have not such a coloring pdéwer as the aniline colors 

185 si properly so called, asa rule. In the next place these aniline 
colors all attach themselves to animal fibers or animal struct- 

ures of all sorts with extreme readiness and directly. 1 have had 
occasion to notice that in this familiar way: These are aniline 
colors; aniline colors attach themselves to all sorts of animal mate- 
rials—not only to wool and silk, but to horn, ivory, to bone, to any 
animal structure, to the skin; and that reminds me now of a fa- 
miliar illustration of this thing that has come to me very frequently. 
_ Working with these colors, I naturally often get them spilled on my 
hands. If it is an aniline color I am working with there is no help 
for it. I must either use a strong agent or spend a long time before 
the color is removed. If they are azo colors simply a fair washing 
with ordinary hand soap washes the color off, and, as a practical 
thing of every-day experience, I noticed in that way that difference, 
which the dyers always, I think, observed, as I have been told by 
them. The aniline colors then attach themselves without any 
manipulation easily and directly; as soon as you can bring them in 
solution—in contact with animal fiber of any sort—they combine 
with it readily. The azo colors, on the other hand, while they will 
combine, do so with more difficulty, and are greatly assisted by the 
addition of mordants and by the addition of acids, tannitt or tin 
salt, antimony, and other mordants of that description. In. the 
next place, as a rule, aniline colors are wanting in fastness. There 
is a difference in the fastness of the aniline colors among those it is 
| true, but i think it is almost common knowledge—it is com- 
156 =mon knowledge certainly among the fair sex—that the ani- 
line colors are very unreliable. When they first came out 
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their great beauty attracted great attention, and every one was .de- 
lighted with the fabrics colored with them, but when parasols. of 
these beautiful colors were held out in the sun they faded, and the 
ribbons that went out to walk in the summer day of a bright color 
came in looking very seedy, and the color was discredited through 
that very property. As compared with those, we know that the azo 
colors restored that credit, and that if they were called aniline they 
would be welcomed by those who bought them as aniline colors of 
a very much improved sort for any practical use. Admitting with 
this that some of them are not as strong as others, taken as a whole, 
this is a characteristic distinction, as I understand. In the next 
place, connected with this, | should say that the character of the 
colors aiso decidedly differ, for these aniline colors, properly so con- 
sidered—the colors are, as a rule, with almost absolute exclusiveness, 
on the blue side,as we may say—that is, they have, according to 
the general popular theory, blue in them—that is, thev are either 
blues or violets, or they are reds, which contain blue, or they are 
greens. The orange and yellow shades are not present in anything 
that is properly an aniline color—that has theconstitution or is known 
to have the constitution that I have described. On the other hand, 
the azo colors have exactly the shades that the aniline colors want. 
As a necessary consequence of this, it happens, as is manifest, that the 

azo colors have not replaced the aniline. If one wantsa color 
187  ~which aniline gives, you can’t get it from the azo colors, and, 

vice versa, the azo colors can’t be supplied by anilines. If the 
dyer was restricted to the use of one or the other he would have to 
“cut his coat according to his cloth,” or he would have to dye his 
cloth according to his colors; he couldn’t make his coat with such cloth 
as he wanted, but he would have to die with such colors as he had 
the materials for. Again, in baths, if the aniline colors are in their 
natural condition, they are readily attacked by acids or alkalies. If 
you dye a material with aniline and then expose it to acid or aniline 
bath it is changed, faded, or injured; whereas these azo colors, after 
dyeing therewith, you may put them in a pretty strong acid or 
alkali, and yet there will be little or no effect at all, or there may be 
even an improvement, a brightening and clearing. Then con- 
nected with this san.e thing is the combination of albumen. I 
think—my own knowledge is—that the aniline colors combine 
readily with albumen. When those colors first came out they were 
largely used for coloring photographs. The photograph was gen- 
erally printed on a paper coated with albumen, and that was the 
way of getting the photograph colored, because albumen combined 
so readily with aniline colors; so that if you took such a photograph 
you could paint on it your aniline colors, which were transparent, 
and therefore did not injure the photograph, and without any great 
artistic skill colored pictures could be made, and great quantities 
were made; but they soon lost popularity because ‘they faded, but 

the power was there. This power does not exist with the azo 
188 colors, and this power is an important one to the dyer, for 

albumen is one of the familiar mordants,and was a mordant 
which was largely used with the aniline colors, but which was not 
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available with the azos. These, as far as'I recollect at the present 
moment, are the distinguishing characteristics, chemical and physi- 
“al, as I understand it, of the anilines, and incidentally of the azo 
colors. 

(. What is an azo color? 

A. An azo color is, in a chemical sense, a color which consists of 
these phenyl rings united by two atoms of nitrogen, which are them- 
selves united together. Now, to illustrate that, I havea little chart 
here, also representing the naphthylamine red. 

(The chart referred to is put in evidence and marked “ Plaintiffs, 
Exhibit No. 7.”) 


On this card [ have drawn, on the same principles as in the others, 
the chemical grouping to represent the naphthylamine red or naph- 
thaline red—that is, two groups of naphthyl—that is to say, the 
radical of naphthaline. Naphthaline is a body related to benzine 
or benzole, benzole being chemically viewed as a ring of six carbon 
atoms united together. The naphthaline issuch a ring with another 
ring welded into it—not two complete rings, but two of the carbon 
atoms are common to each ring; so that we have what you might 
say was a fignre of 8, in which there was two common carbon atoms, 
and which have four outside ones in each ring. Now, thatis naph- 
thaline when it has hydrogen stuck on each projecting angle; two 

of those united by two atoms of nitregen, which are united 
189 = to each other, and which we know—that is, it .is known 

among chemists—as the diazo or azo link and which con- 
stitute, as I understand it, an azo color; and these azocolors are 
all of them made by a special treatment, by which this nitrogen 
is introduced in that shape, in that form or combination, for we 
might have nitrogen introduced in a body, as in making a nitrate 
or nitro compound where the nitrogen was notin this shape or form 
of combination—that is, two atoms linked to each other and serving 
asa means of union to other groups. I have already given the 
characteristics of the azo colors in speaking of the anilines. 

Q. Benzine or benzole and aniline and naphthaline and naph- 
thylamine are derived from coal-tar, ordinarily ? 

A. The benzole and naphthaline are found in coal-tar. 

. These exist in coal-tar ? 

A. They exist in quantity ; from the benzine the aniline is manu- 
factured, and from the naphihaline the naphthylamine is manu- 
factured. 

Q. Now, there are other bodies found existing in coal-tar aside 
from the benzine or the benzole and the naphthaline? 

A. Yes. 

Q. Name some of them. : 

A. ‘There are an immense number of them. But the ones that I 
think vou would refer to are 

Q. ‘They are the benzole bodies ? 

A. The ones that I think you would refer to are the carbolic acid, 
which is the type of the phenols, and then there are derivatives of 
benzole, toluol, xylol, chymol, cumol, and some others. 
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Q. Phthalic acid is not found existing in coal-tar ? 

A. No; that is manufactured from naphthaline. 

Q. And the others; are there other phtalic acids than those you 
have mentioned manufactured ? 

A. Yes. 
190 : Q. What is the general process of manufacture of those ? 

A. The most important are the class of colors known as 
eosine, because eosine refers to several bodies which all go by the 
name of eosine, although they are slightly different from each other. 
Kosine is made by combining phthalic acid with resorcine. Resor- 
cine may be regarded as a derivative of benzole, very closely allied 
to carbolic acid. Carbolic acid is benzole in which one atom of 
hydrogen has been replaced by an atom of the base of water, which 
is called hydroxyl (O H); one atom of hydrogen is replaced by O 
H in benzole, thereby making carbolic acid; when two atoms are 
replaced we have resorcine. Resorcine and phthalic acid (or rather 
phthalic anhydride—that is, phthalic acid deprived of a portion of 
water) when heated together they form a molecule known as fluo- 
rescene; and when it is eombined with bromine or with iodine, or 
with bromine or iodine and some nitric acid it forms a variety of 
eosine. Some of the eosines in the market are made with bromine 
and some with iodine; they differ a little in shade, and some have 
nitric acid in. They differ a little in shade, but otherwise they are 
not distinguished. | 

. Those are neither aniline nor azo colors? 

A. Neither. They contain no nitrogen, and of course that would 
prevent them from being azo colors, and also in a sense aniline 
colors, for if they contain no nitrogen they manifestly don’t contain 
amidogen, and they really have no relation to either of these classes. 
In their construction, I should. say that they were closely related to 

rosolic acid; in structure they are very much like rosolic acid. 
191 Ihaveacard, or two cards, here; one shows the two substances, 

phthalic-anhydride and resorcine, pictured in this same way, 
from which it is manifest on inspection. 


(The first of the cards produced by the witness is marked Plain- 
tiffs’ Exhibit No. 8.) 


A. (continued). And the other card is eosine. 
(The second of the cards is marked Plaintiffs’ Exhibit No. 9.) 


A. (continued). The first card manifestly shows that the bodies 
are not related to aniline color, and the other card shows that the 
eosine is a product of the same with the diazo link that united them, 
because when united the two groups of resorcine and the phthalic 
acid make this body, and then you introduce the bromine or the 
iodine. I have represented bromine on one of these cards by the 
letters Br. 

This first card, No. 8, contains a representation, chemically, of the 
phthalic acid-anhydride, also resorcine, and the second card shows 
how they are combined chemically to form eosine. In the repre- 
sentation of the eosine (card No. 9) I have not introduced the alkali, 
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As generally sold, soda or potash is added to this for convenience, as 
it is generally sold, but it is not chemically affected by it. The 
color would be same with or without it. 

Q. The dyes and colors in question are represented by the sam- 
ples described as naphthylamine red, orange II, orange IV, and re- 
sorcine red J. Are you familiar with those dyes under those 
names ? 

A. lam. 

Q. What is your familiarity with those dyes and colors? 

A. This naphthylamine red and the two oranges I became familiar 
with a few years ago when there was expected to be a patent litiga- 

tion in reference to two parties, both claiming patents sup- 
192 posed to cover those colors, and at that time I examined the 

colors and made them myself repeatedly and analyzed thor- 
oughly, taking them from the market and making complete analy- 
ses of them, separating them into the constituents from which they 
had been formed. I have also recently received samples of all these 
colors, and, although I have not thoroughly analyzed them, have 
made such tests with those samples that I am quite certain that they 
are samples of the things which they represent. 

[ have not yet spoken of what is here called resorgine red or 
eosine. That I first became acquainted with many vears ago, when 
it was first announced as a scientific discovery, because it either has 
itself or can readily be made to have very remarkable fluorescent 
properties. I have given a great deal of study to that subject and 
written many pages on the subject of fluorescence. I wrote the 
article in Johnson’s Encyclopedia on the subject of fluorescence, and 
I have written for the foreign periodicals many papers on the sub- 
ject. This subject of fluorescence had attracted my attention before 
there were any publication about it. Even before the material was 
sold on the market I had made some of it myself, and I have ever 
since been familiar with it. This particular specimen here is the 
iodine and not the bromine compound. That I ascertained myself 
by a test, warming some of it in a test-tube, and the iodine caused 
it Po give off a beautiful purple color. The bromine compound flu- 
oresces, but the iodine salt does not. In the case of the iodine 
compound we reduce with zine amalgam, and adding an oxidizing 
agent (permanganate of potash) the fluorescence is brought out. 
The chemical name of that substance would be tetra-iodo-fluo- 

rescence, existing, however, as a soda or potash salt, I 
193 didn’t stop to determine which. That sketch for the eosine 

would be correct for this by substituting I for Br. and also 
adding the base, either Na for sodium or K for potassium, which- 
ever happened to be the base in it; it is a matter of indifference ; 
I did not examine as to which particular base was there. These 
dyes and colors were all discovered within the last six or eight years, 
I think; but naphthylamine red, according to my memorandum, 
was first discovered or introduced in 1877. Eosine was first discov- 
ered, | think, asa mere chemical product in 1873, but it was not 
introduced into commerce in any way—not manufactured. until, I 
think, late in 1874 or perhaps in 1875. I have no memorandum here 
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on the date of these orange products, but I think you have patents 
which would give the date really. 

This Exhibit No. 4 referred to orange II and orange IV, and is 
dated 1878; Hxhibit No. 5 is the patent for naphthylamine red, the 
original of which is 1878; this is the reissue. The naphthylamine 
red was discovered just prior to the issuing of the patent. I am 
familiar with both of these patents; and these three dyes, orange I] 
and orange LV and naphthylamine red, are correctly deseribed in 
these two patents as to the method of manufacture. I have made 
them several times myself and the result was identical with that 
which was found and known in commerce. The resorcine eosine 
is a color rather than a dye. The distinction between a dye and a 
color is this: a dye is something which directly combines with a 
fabric, or a mordant applied to a fabric, so as to remain perma- 

nently attached thereto, even if exposed to a moderate wash- 
194 ing or wearing. A color is something which can’t be so 
attached, but if applied in a similar way would only stain 
and readily wash off, and colors, therefore, are not generally used 
for dyeing, but rather for the manufacture of paints or pigments 
which are attached to objects by means of something which we may 
call a cement, like the oil in an oil painting or the gum in a water 
paint, which is applied on the surface ; they don’t combine with the 
texture of the material; sometimes some of these colors are used in 
painting, but they give a very poor variety of goods, which don’t 
usually wash. These colors could be painted or printed on, but they 
don’t hold. The resorcine is used very largely for manufacturing 
paints. You notice these on agricultural implements—plows, har- 
rows, and so forth—which are painted of a striking red, which is pro- 
duced by a mixture of cinnabar coloring matter with some of the 
lakes made from this resorcine; and it is used very largely for wall- 
papers; it is also used fer coloring inks for lithographic printing and 
for pens. You can’t get the same color with any anilines; and ani- 
line cannot be used, as a rule, for paints; it is not impossible, be- 
cause some paints are made with them, but they are very inferior ; 
practically they are not employed for anything that is good, not as 
a rule. Resorcine, in the quality of color it produces, resembles the 
azo colors, though it has not the chemical structure of azo color; it 
does not resemble the aniline colors. The aniline colors are crim- 
son, running up into violet; the eosine is on the scarlet; that is why 
‘l say it more resembles the azo colors. 
195 (). I don’t remember whether in stating the points of re- 
semblance and difference between the azo and aniline dyes 
you spoke of the acid character of either dye. 

A. | think I did, but consider the aniline as substantially the 
basis or alkali material. The presence of thesé ammonia radicals— 
ammonia being, as I think you all know, a strong alkali—indicates 
that, in effect, so strong is that characteristic that if we haven't 
some acid in rosaniline it hasn’t any color. To make a color we 
have got to give it some acid; in other words, the salts of rosaniline 
are the real colors. You must add some acid to it, and even then it 
is substantially an alkali. Then when they came to the blue col- 


108 WILHELM PICKHARDT ET AL. VS. 


ors they were found to be insoluble in water, as first manufactured, 
and troublesome to dye with. They had to use alcohol as a medium 
to get them in solution to apply them to the cloths. It was found 
by combining them with sulphuric acid in a certain way, making 
what are known as sulpho-conjugated compounds, they became sol- 
uble in water, and therefore Nicholson blues and some few others 
have been made essentially with that view of making the colors 
soluble in water. But though that, of course. has an acid form I 
don’t consider that its acidity is at all due to the aniline, but only be- 
cause you have put sulphuric acid in it. As to the acid qualities 
of the others, I think the acid quality belongs to them. They don’t 
have these abundant amidogen groups in them, and in many of 
them the sulphuric acid, which exists in some of them, I think, or 
the sulpho acid that exists in some of them, as a radical part 
196 of their nature, of their original structure. As, for instance, 
we take sulphanylic acid, which is a body containing this 
sulpho acid, to begin with, when we make the color. We don’t 
make the color first and then put in the sulpho acid afterwards, but 
take the sulphanylic acid first in making the color; so it is with 
the naphthionie product. (The theion is the Greek word for sul- 
phur.) Sulphanylic means the sulpho-aniline product. ‘ The body, 
naphtha, is a phenol, and that hasacid properties. It is not strictly 
an acid. In one of its forms, carbolic acid, it is universally known 
as an acid, and yet that is the very type of the phenols. The Nich- 
olson blue is the same blue, the same aniline color, whether the acid 
is present or not. Of course it is not known by the same name, the 
discovery of Nicholson being to make this acid compound; but that 
particular combination producing the color would produce the same 
color whether the acid were present or not. You would merely 
have to upply it in an alcoholic solution, as I understand. The 
acid is an incident merely to enable the substance to be dyed ina 
solution to be made with water instead of a solution to be made 
with alcohol. This card represents aniline, the difference being 
simply the introduction in the aniline of amidogen. It is not pres- 
ent in the benzole. By taking out an atom of hydrogen and _ put- 
ting amidogen in its place we convert benzole into aniline. One of 
these H’s is pulled off and N with an H on each side of it replaces 
it. This other card represents naphthaline, which I have al- 
ready described as this double ring—two benzole rings welded 
together. 
197 Q. Did you know coal-tar colors in 1874 that were neither 
aniline nor azo colors? Did you know any azo colors in 
1874? 
A. Yes. 
Q. What were they? 
A. A yellow and a brown. The yellow was known simply as 
amido-azo-benzole, and the brown as triamido-azo-benzole. : 
@. When was the yellow discovered ? 
A. I have not here any record as to their discovery; but they are 
both mentioned in a boox, a well-known standard work, published 
in 1874, where I became acquainted with them. The book is known 
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as “A Manual of Chemistry of the Carbon Compounds,” by C. Schor- 
lemmer. 

Q. Were those commercially known at that time, or how was that? 
Were they simply known to the chemists as things which could be 
prepared or had been prepared ? 

A. In one sense those colors were simply known to the chemists, 
but it is possible that those two colors were known in the trade, and 
were obtained from the impurities. In what is called the fuchsine 
melt, when the rosaniline was produced, there were a quantity of im- 
purities. The product of the rosaniline, I think, as shislan by the 
usual process, is not one-half what it should be. There is quite a 
lot of impurity, and in this there were two colors, the yellow and 
brown, which were articles of commerce, and which, I think, were 
very possibly identical, but which were not known to be identical 
with the yellow and brown above mentioned. 

(. Those are the Bismarck brown and aniline yellow? 

A. Known as aniline yellow and Bismarck brown. 

Q. The exact composition of that aniline yellow has not been de- 
termined ? 

A, It is not even to-day; but I think even then a doubt 

198 __ existed, because, for instance, in this very book, while these 

two products are described in one place as such and such 

bodies and the names aniline yellow and aniline brown are attached 

to them, the aniline colors mentioned elsewhere contain no reference 

to those, but only to the products of the impurities found in the 
melt. 

Q. What other coal-tar products were used as dyes, in addition to 
these you have named as aniline colors, in 1874 and prior to that 
time ? 

A. Picric acid and rosolie acid, which had been used asa dye, but 
was abandoned, as has been mentioned here to-day already. It was 
chiefly used for dyeing stockings. It was found that it produced an 
irritation on the skin, and that finally killed its use. 

Q. Picric acid was used as a dye? 

A. Picric acid was used as a dve. 

(). Anterior to the discovery of aniline? 

A. Before this along time. But rosolic acid I don’t think was 
used as a dye until after aniline was discovered. 

®. Any others? 

A. There were others analogous to picric acid formed from cresol, 
otherwise known as chrysilic acid, and I think some others; but I 
can't recall any at this moment. 


By defendant’s counsel : 


Q. You mean as commercial articles or known commercially 
only? 

A. I don’t know from my own knowledge that the dye from 
cresol was used commercially ; I only remember it in books. 


By plaintiffs’ counsel: 
Q. Was this distinction that you state to exist between these differ- 
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ent coal-tar colors then made in 1874, so far as coal-tar colors were 
known ? 
The Witness: Before answering that question, I recall that 
199 there were naphthaline colors, which were not in any 
sense aniline dyes, known at that time—colors made from 
naphthaline by treating with nitrie acid, and from sulpho acid of 
naphthylamine by treating with nitric acid, Manchester yellow and 
Martius yellow. 

Answer. It was. For instance, in the book from which I have just 
quoted, there is, at page 407,a heading “Aniline colors,” under 
which those which I have mentioned and one or two others that I 
have overlooked are included. This is followed, on page 411, by 
the heading “ Phenol colors,” in which aurine, another name for 
rosolic acid, occurs: then fluorescene or resorcine. This also is a col- 
oring matter, and so closely allied to eosine that eosine is obtained 
by adding bromine to it or iodine; of course, it is the same sub- 
stance, but it is a parent. Phenol phthalein is in bere, and several 
others, but itis not material. But this shows that we have two classes 
at least, the aniline colors and the phenol colors. 

(). And the azo colors have been discovered since that date? 

A. The azos have been discovered since then—that is, they have 
been recognized since then. There really were azo colors existing 
at that date, but not fully recognized. I,may say that there are 
other books published at about the same date showing the same 
thing. 

The aniline dyes as a class are much greater in tinctorial power ; 
they have greater intensity, so compared, than azo dyes; that has 
been my experience in preparing swatches for comparison, that a 
fraction of one per cent. of aniline color willgive a very brilliant 

dye to the fabric, while the azo colors will require one per 
200 ~—s cent. at least, or even two or three per cent., to get as good a 

result, the color being in every case pure. I doubt whether 
there are any natural colors stronger than some of the anilines, but 
there are some that come pretty close to them, and some of the nat- 
ural dyes come quite up to the azo colors and, I think, some exceed 
the azo colors. 

Cross-examined by defendant’s counsel : 

Q. You have, I suppose, never engaged actually in trade in any 
of these substances ? 

A. No. 

(J. And you speak from the standards of a chemist? 

A. | do. 

. From the scientific standards? 

A. I do. 

Q. When you speak to the jury about aniline dyes and azo dyes 
you mean to be understood as having in your mind and referring 
to the substances which you classify as aniline dyes and as azo 
dyes ? 

A. The substances which I, as a chemist, understand to be as a 
matter of fact properly named so—azo or aniline. 
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Q. We have all been very much interested in your explanation, 
but I want to get at the business man’s understanding of what an 
aniline dye is, and I think you may help us, being a chemist, as well 
as from the chemist’s standards. This criterion by which you dis- 
criminate between what you call an aniline dye and what you call 
something else—that is, the presence of the amido-triphenyl- 
methane is, | suppose, the latest position reached by scientific in- 
vestigation ? 

A. I think it is the position where scientific investigation lands 

us by supplying facts which that expresses. 

201 Q. That is the position which science has reached in Ho- 
boken and New York? 

A. Yes, sir. 

Q. It don’t seem to have got to Boston yet, if we may judge by 
Professor Ordway. 

A. I think Professor Ordway understands it also. 

Q. How long is it since the full development of this theory, in the 
~ ‘ise terms in which you have stated it, has been reached ? 

That I cannot say; it has been something which has grad- 
me grown by insensible degrees. Every new investigation pub- 
lished in the chemical journals from month to month has carried it 
a step further, and just when we should say that it had developed 
to this particular point I cannot say. 

Q. You don’t think that the importers and merchants and dyers 
of the United States in 1870 had any acquaintance with amido-tri- 
phenyl-methane ? 

A. Yes, sir. 

Q. Ana the average Congressman did not, did he? 

A. I cannot answer for the Congressman; my acquaintance does 
not reach so far. 

Q. This book you have referred to—the “ Chemistry of Carbon 
Compounds,” by Schorlemmer—is a scientific work, is it not? 

[t is. 

Q. Recognized as such ? 

[t is. 

Q. It is not a popular work, but a scientific work ? 

A scientific work. 

Q. Do you find in this work anywhere a development of the tri- 
phenyl-methane theory ? 

A. Not precisely at that point. 

(). This was in 1873? 

A. But the general idea is in that, and has guided the classifica- 

tion there. 

202 Q. That is, you can get it out now? 
A. Yes; you can see that it is there, yet not quite crystal- 


‘lized. 


Q. You have referred to the fact that in this book are mentioned 
aniline and phenol colors; did you ever know of any such thing 
being dealt in in trade as a phenol color, by name ? 


PLAIntiFFs’ ATTORNEY: I object to that question. 
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(Objection overruled. Plaintiffs except.) 


A. I don’t know enough about the trade names at that time to 
to say whether it was or was not, from any knowledge of my own. 
Q. This amido-azo benzine to which you have referred has been 
the subject of questions put to Prof. Chandler and to Prof. Ordway, 
and you have been here and listened to their testimony, have you 
not ? 


A. Yes. 

Q. Do you rememiber that Prof. Chandler spoke of it as an ani- 
line yellow ? ; 

A. Yes. . 

(). You remember that he did so? 

A. Y es. 


Q. Is this statement in Schorlemmer’s book regarding that par- 
ticular dye correct? He says this color “is also produced by pass- 
ing nitrogen trioxide into a warm solution of aniline, and reducing 
mono-nitro-azo-benzine with ammonia sulphide. Amido-azo-ben- 
zine crystallizes from alcohol in yellow needles, which sublime at a 
high temperature; it is found in commerce under the name of ani- J 
line yellow.’ 

A. I think that that is probably correct. ; 

©. You have no doubt of that, have yeu? 


Se ee ee ee 


A. No doubt about that. 
Q. That you consider an azo color and not an aniline color ? 
A. I do, manifestly. : ; 

203 Q. Although it was known in commerce, and was down to | 
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1873, when this book was published, as aniline yellow, and 
although it was produced by passing in the first instance nitrogen- 
trioxide into a warm solution of aniline? 

A. Yes. 

Q. Then you don’t consider derivation from aniline as being a 
criterion by which you would distinguish a dye as an aniline dye? 

A. Not by itself, certainly. 

Q. So that you would say that the words “ aniline dyes or colors ” 
do not mean dyes or colors to manufacture which aniline is first 
used ? 

A. Not of necessity. 

Q. And that the words “aniline dyes or colors” do not mean dyes | 
or colors in which there is aniline, from your view ? 

A. They mean dyes § 

Q. I don’t ask you what they mean; I ask vou whether those | 
words mean dyes or colors in which there is the substance aniline. 

A. That depends on what you call'the substance aniline. 

Q. Will you be good enough to tell the jury what aniline is? 

A. Aniline—free aniline—is amido-benzole, of which I showed 
you a picture. 

@. Excuse me. That is what it is? 

A. Yes; free. 

Q. Of what is it composed ? 

A. Six atoms of carbon, five atoms of hydrogen directly con- 
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nected with that one atom of nitrogen, and two of hydrogen con- 
nected with it. 

Q. Do you find that substance, that compound, in all of the dyes 
which you consider aniline dyes ? 

A. Substantially; that is,in order that it should combine with 
anything it must lose something ; a hydrogen must be taken off in 

order that it should unite. 
204 Q. Take a specimen of aniline as obtained from indigo or 
benzole; if you take a hydrogen off is it still aniline? 

A. In one sense, no; no more than lead when combined with 
oxide of lead is lead; it has suffered a change. 

Q. The two cases are parallel ? 

A. I understand them to be so. In that sense there is a differ- 
ence. 

Q. Then this identical thing known to chemists as aniline is not 
in certain dyes which contain [certain] chemists class as aniline 
dyes? 

A. Not in its free state. 

Q. Well, that identical thing isn’t there? 

A. That identical thing isn’t there, in that sense. 

Q. And that identical thing is used in the manufacture of dyes 
which chemists do not now class as aniline dyes? 

A. Certainly, it is. 

(. The testimony which you have given regarding amido-azo- 
benzole, which you class as an azo dye and which Schorlemmer 
says is known in commerce under the name of aniline yellow, is 
true of the triamido-azo-benzine, which is known in commerce as 
an aniline brown? 

A. It is true. 

Q. Which you also class as an azo dye? 

A. It is. 

Q. Orange IV, one of the plaintiffs’ samples—one of the articles 
in question in this suit—you call an ago dye, do you not? 

A. I do. 

Q. And that is manufactured by the use of aniline, among other 
things, is it not? 

A. Yes. ° 

Q. Aniline is used twice in its manufacture, is it not? 

A. Yes. 

Q. And that also has the amidogen, has it not? 

A. That has amidogen in it. 
205 Q. Then the presence of the amidogen is not the character- 
istic of an aniline dye? 

A. Not alone. 

Q. Then when Prof. Ordway stated the characteristic of aniline 
dyes as being the presence of the amidogen he was not strictly ac- 
curate, was he ? 

A. I did not understand him so to state it. 


DEFENDANT’s CounseL: I so understood him. 


Q. How do you classify Bismarck brown ? 
15—97 


114 WILHELM PICKHARDT ET AL. VS. 


A. That is an azo color; it is the very one you have been speak- 
ing of, as I understand it. 
(). That contains the amidogen, you say ? 


ey 

(. That is the same thing as triamido-benzine—brown ? 

A. Precise ly, so I unde rstand. 
©. Do you know Manchester yellow 7? : 
A. Yes. 3 

©. How do you classify that? 

A. That is a naphthaline color. 
(). You wouldn't call it an azo color ? 


A. No; it is a color derived from naphthaline; naphthaline is its 
central group, and has one atom of hydroxy! added to it, as it were, 
and two atoms of nitric acid, or nitryl, to be more strict. 

How long have you known that color ? ; 
Personally, only for a few years. 

Q. Do you know how that was known in trade and commerce in | 
L870? 

(The same objection, ruling, and exception.) 


A. No; I don’t know. 

. Do you know saffranine ? 

A. I know of the body; yes. 

Q. How is that produced ? | : 

A. By prey: toluidine. | 

(). And toluidine is what Prof. Ordway calls one of the | 
206 ~=anilines? | 
A. It is a homologue of aniline. 

Q. What Prof. Chandler calls one homologue of aniline ? 

A. It is one of the homologues. 

Q. Does saffranine contain the triphenyl-methane ? 

A. Nobody knows, as far as I am aware. 

(). Does it contain the amidogen ? 

A. I think its composition is quite unknown. 

Q. Then you cannot tell whether saffranine does or does not con- 
tain what you, as a chemist, consider to be the distinguishing char- 
acter of an aniline dye? 

A. No. 

Q. In your answers on your direct examination as to the char- 
acteristics of aniline dyes, chemically so called, and of azo dyes, 
chemically so called, how have you classed saffranine in your mind ? 

A. I have not classed it in either class; I simply don’t know yet. 

Do you know Magdale red ? 

A. Yes. : 

2. How is that produced ? 

That is made by heating amido-azo-naphthaline with naph- 
Fc in 

Q. How do you classify that ? 

A. Its structure is likewise unsettled. 

Q. Does it contain the amidogen ? 

A. Possibly. 
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Q. The triphenyl-methane ? 
A. No; I think not; but there is just where we don’t know; I 
don’t know what its structure is. 
(). Then you haven't classified that at all? 
A. I haven’t classified that either. 
Q. Do you know methylene blue ? 
A. Yes. 
Q. How is that produced ? 
A. That is a new dye-stuff quite recently introduced. What I 
understand by methylene blue, it is a 
207 Q. You can tell me whether any aniline enters into its pro- 
duction. 
A. Aniline derivatives are used in making it; yes. 
(. And has it the amidogen ? 
A. Yes; it has amidogen. 
2. Has it triphenyl-methane ? ' 
. No. 
o. How do you classify it? 
A. It cannot be positively classified, because at the present mo- 
ment there is a great discussion as to its formula. 
Q. Then, you haven't classified it ? 
[ haven't classified it positively. 


By plaintiffs’ counsel : 
Q. How recently was that dye produced ? 
A. The patents are at this present moment in litigation, and I 
think that it is not more than a year or two since the first manu- 
facture of that color. 


By defendant’s counsel : 


Q. Do you know nigrosine ? 

A. Nigrosine I know of, also; but I don’t know how to classify 
that yet; that is still unknown. 

Q. Do you know induline? 

A. I know that likewise; that is part of that group of unknown 
bodies which are related to each other, but which we cannot yet 
classify. | 

(). [s nigrosine made from aniline? 


A. Yes. 
(). Is induline made from aniline ? 
A. Yes. 


Q. Then, all the four dyes last mentioned by me are made from 
aniline ? 
A. Yes. 
Q. Do you know chrysoidine ? 
A. Chrysoidine, yes; that is closely related to the aniline yellow 
and to the Bismarck brown: itis an intermediate stage between the 
two ; it is an azo color and is diamido, while the aniline yel- 
208 low is monamido, and the Bismarck brown is triamido. 
Q. Chrysoidine is a base, is it not? 
A. It is basic; yes. 
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Q. And if you class chrysoidine as an azo color you cannot say 
azo colors are acids? 

A. No; there is no rule without exceptions, especially in the clas- 
sification of natural objects. ae 

Q. Does aniline enter into the manufacture of chrysoidine? 

A. Yes. 

Q. Orange II you class as an azo‘ 

A. Yes. | 

. Aniline enters into the manufacture of that, does it not ? 

A. Yes; on one side; and on the other side naphthaline. 

Q. Then, in your chemical classification, you are taking as your 
criterion neither the common understanding ‘of persons in trade and 
commerce and manufacturers who deal in. or used coal-tar colors in 
1870 nor the derivation from aniline as determining whether you 
will say a thing is an aniline color or not? 

A: That is true; that is correct. 

Q. Now, if vou take either the common understanding of men 
who dealt in or used coal-tar colors in 1870 or the derivation from 
aniline in practical processes of manufacture as the criterion by 
which to determine whether a dye or color is an aniline dye or color 
or not (classifying according to either of those, as you understand 
them to be), could you apply the different distinctions which you 
have stated here as existing between azo colors and aniline colors ? 


, 


PLAINTIFFS’ CouNsEL: I object to that question. It con- 

209 = tains an assumption on the part of the witness as to what was 

chemically understood by men engaged in trade and ccm- 

merce in 1870, when the witness has stated that he doesn’t know 

what they did understand upon that subject. It is an unfair ques- 
tion in that respect. 


DEFENDANT'S CouNsEL: He does understand something about it. 


(Objection overruled. Counsel for plaintiffs excepted, and the ex- 
ception was duly allowed.) 


A. I should say, in the first place, that I do not think there was any 
knowledge on the part of those dealing in those colors as to what 
was or was not aniline; they took as aniline anything that had any- 
thing whatever to do with aniline works; if it was sold by a firm 
that usually sold aniline colors they would take it for aniline with- 
out any question at all as to whether it was or was not, and if I 
accepted not their understanding but their ignorance as the basis 
of a classification I don’t think I could make any classification what- 
ever on that or any other subject. 

Q. If you included in the class of aniline dyes and colors all 
dyes and colors into the manufacture of which aniline entered 
would these distinctions you have stated be true of a class? 

A. No. 

Q. If you included in the class of aniline dyes or colors all dyes or 
colors which were, in 1870 or prior thereto, known to trade and com- 
merce as aniline dyes or. colors, as you understand it, would these 
distinctions be true? 
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A. Icould make no distinction. 

2. Do you know this book that I now show you 5 

A. I don’t read German. 

Q. Do you know the book ? 

A. Oh, yes; I know the book. 

210 Q. It is a standard book or authority, is it not? 

A. It is a good book. It is very hard to say of any book 
that it is an authority, because book-makers make mistakes as well 
as anybody else. 

Q. Just as well, as experts ? 

A. Yes; I am not infallible. 

Q. Will you tell me whether this statement is correct which I 
have found in this book: “Aniline yellow. By this name a yellow 
coloring matter had been brought into commerce in the year 1864 
by the aniline color works of Simpson, Maule & Nicholson. The 
substance consists of a brownish-yellow crystalline powder, and 
has been recognized in the principle by Martius and Griess as a salt 
consisting of oxalic acid and a base, hi: aving a com pusition like that of 
diazo-amido-benzol (C, H;, N. NH, C, H,), but is not identical, 
and x 2 alled amido-diphenylamid or amido-azo-benzol (C,,. H, 
(N H.)N,). If the aniline yellow of commerce is dissolved in hydro- 
chlor acid and the solution thus obtained supersaturated with 
ammonia a strong precipitate is produced which isthe cause of the 
color.” Does that correspond with your understanding of the state of 
the science at that time, in 1870? 

Yes, sir. 

©. And what I have read here was known then, was it? 

A. I have no doubt. 

Q. Do you know the book called “ Smnith’s Practical Dyers’ Guide,” 
an English book ? 

A. No; it is a new book to me; I have never seen it before. 

Q. It is a book published in London in 1880. Don’t you 
211 know that this is the practical hand-book that dyers use in 

this country ? 

A. Not to my knowledge; I never saw the book before. 

(. I find in ‘this book, among the practical directions given for 
dyeing, one for dyeing with anilinesearlet. Therearea dozen different 
directions, I should think, through the book for dyeing with “ ani- 
line scarlet.” You don’t know that as a chemist ? 

A. No; I don’t know that name asa chemist. It might be one 
of several things; it might be rosolic acid. 

Q. Do you know what business men have known as aniline 
scarlet ? 

A. Well, there was a great quantity of rosolic acid sold a few 
years ago here as pure scarlet, and therefore it might be rosolic 
acid. 

Q. I find here, under the head of the “ mode of dyeing fine ani- 
line colors,” magenta, red shade ; magenta, blue shade, and ponceau 
yellow. What is ponceau } yellow ? 

A. I think ponceau is an azo color. 
Q. The dyers are mistaken about that? 
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A. Yes; they didn’t know it. 


(). Aniline ye ‘low and orange colors, those are the ones we have 
been talking about ? 


(Objection overruled. Counsel for plaintiffs excepted, and the ex- 
ception was duly allowed.) 


A. I think they are, se 


PLAINtiIFes’ CounseL: I object to that. If the object of this in- 
quiry is to prove any commercial usage in this country, which is to 
be alone admissible, I insist that it is incompetent to do it by read- 
ing from a book published in London in 1880, upon the question of 

commercial usage in this country in 1870 and 1874. 
212 The Court: Thus far counsel has framed his enquiry upon 
the book, and the witness gives the evidence. He doesn't 
testify from the book. 

Piatntires’ Counset: I have no objection to counsel using the 
book to prompt himself, but he is using the book to introduce what 
is not material and competent. 


Q. If, under directions for the mode of dyeing with fine aniline 
colors, directions for the use of eosine, orange, Bismarck brown, ani- 
line yellow, aniline orange, and ponceau crimson were given, you 
would say, would you not, that that was not in accordance with your 
chemical classification of colors ? ' 

A. I should say that the person giving those directions did not 
know much about the subject he was discussing. 

Q. He would illustrate the ignorance of practical dyers as dis- 
tinguished from the information of scientific men, would he not” 

He would illustrate the difference in the amount of knowledge 
of different individuals. 


Redirect by plaintiffs’ counsel : 


Q. The induline and other dyes which were inquired of in the 
same connection, the constitution of which you have stated not to 
be fully settled, and therefore not classed in your mind in respect 
to distinctions between azo and aniline colors some years hence, are 
all recently discovered dyes, are they not ? 

A. Not all of them. Magdale red was discovered, I think, in 
1867, but it could hardly be called a dye in the commercial sense, 
for I don’t think it has ever been manufactured in any quantity. 
I know I had great trouble in getting a very little at an immense 

price. | only heard, in fact, I think, of a single pound 
213 being imported into this country. 
Q. That Magdale red has never been an article of gom- 
merce in this country ? 

A. I think not. I have regarded itas a chemical curiosity. This 
is one of the few bodies that fluoresces red ; generally they are green 
or blue. ‘The saffranine has been known for many years; but, I 
think, induline and nigrosine, which are the other two you refer to, 
are comparatively recent. 


OP pe SE RRS AP Rie, Sa 


© 


6 a ag a le RA Mo 


mh Bematie 


9 ROOM: iE IE ape Bini Se ay Regpaaiaas 


EDWIN A. MERRITT, LATE COLLECTOR, &C. 


By defendant’s counsel : 


Q. Later than 1870? 

A. Oh, yes; I am sure about nigrosine; induline I don’t recall. 

©. What is your information about that? 

A. Nigrosine? 

Q. Yes. 

A. When I say Iam sure, I am sure. I never heard of it until 
comparatively recently ; it may have been that I overlooked it. 


By plaintiffs’ counsel : 


Q. Do I understand you to have said that all coal-tar colors, so 
far as you knew, were classed as aniline dyes and colors in 1870— 
those that were then known? 

A. By the ordinary dealers and people who paid no attention to 
the nature of the thing. 

(). Was that pure picric acid? 

A. Yes; I think it was on the price-lists picric and rosolic acid. 

Q. They were on the price-lists with aniline ? 

A. They were on the price-lists with aniline colors, and bought 
and sold as aniline colors. 

Q. Although they were known and used long before aniline colors 
were discovered ? 

A. Oh, yes; half a century. 

Q. Your knowledge of them is not derived from buying and sell- 

ing them in a commercial way yourself? 
214 A. No; not myself, but from what I have seen in technical 
journals and works on dye-stuffs. 

Q. Did I understand you that Manchester yellow was the same 
with amido-azo-benzole ? 

A. Oh, no; Manchester yellow is a naphthaline body obtained by 
combining with naphthylamine nitric acid. 

Q. By a naphthaline body you mean what? 

A. You start with naphthylamine. 

(). Is that a phenol body? 

A. That is a phenol. 

(. It comes within the class of colors that Professor Chandler 
spoke of as phenols? 

A. Phenalb: yes. 


(Another witness was then examined, after which Prof. Morton 
was recalled and further examined by plaintiffs’ counsel.) 


Q. I omitted to ask you what I intended, in view of the cross-ex- 
amination of the district attorney upon the orange Il and 1V. He 
asked you if they did not contain amidogen and were not made 
from aniline, and you said that, notwithstanding those facts were 
so, you did notcall them, and that they were not, aniline dyes. State 
why they are not aniline dyes. 

A. Because they have neither the chemical constitution nor the 
chemical and physical properties which characterize aniline colors, 
that being a negative statement; because, positively, they do have the 
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chemical constitution and do have the properties which characterize 
the azo colors. 
Q. And one of the most important of those is what ? 
A. The double nitrogen link. : 
(). Uniting two sets of bodies ? 
A. Yes; two aromatic groups, as we call them. 


215 By defendant’s counsel : 


Q. Before, being a chemist, you spoke as a chemist, and now you 
speak as a chemist ” 
A. I speak as a chemist as to chemical things. 


One of the plaintiffs being upon the stand and under cross-exam- 
ination was asked : 


Q. I notice in your appeal to the Secretary of the Treasury in this 
case it is headed “ Wilhelm Pickhardt and Kuttroff, Badische Ani- 
lin and Soda Fabrik, special partner.” Does that correctly express 
the relation ? 

A. The Badische Anilin and Soda Fabrik are the special partner 
of the firm of Wilhelm Pickhard and Kuttroff. 

Q. (Showing the witness paper heretofore marked for identifica- 
cation “J. H. F., 2.”) Is that one of the Badische Anilin and Soda 
Fabrik price-lists ? . 

A. This is a piece of paper that has been mutilated very tnuch. 

(. I ask you if that is one of the price-lists of that concern ? 

A. A great deal of it has been cut away. 

Q. Answer my question first. 

A. It reads in German 


PLAINTIFFS’ CouNsEL: Don’t read it, but just answer the ques- 
tion. 

- The Witness: I cannot answer it. This is not the price-list, as 
they are sent to me. I never saw one of them until [ see it here. | 
This reads in German: Price-list of Badische Anilin and Soda Fab- | 

ric; colors for lithographing and book-printing, and espe- | 
216 ~—cially for decorative painting, printing, &c. Stuttgart isa | 

sales agency, a depot for selling the products of the Badische | 
factory in Germany, in Austria, and in some places where they have 
no special representatives or special house. 

Now, in Russia they have a house themselves. Here in this coun- 
try we are their representatives. In England they have several | 
agencies. In France, in Paris, they sell for themselves. These pages 
seem to have been separated and put together again, and something 
taken out, or they were separate ; certainly they are two pieces of 
paper. 

Q. It has been worn in two and a strip of paper pasted on to keep 
them together. 

A. Something has been taken out. 


The paper is offered in evidence by defendant's counsel. 
Objected to as immaterial and incompetent. 
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' 
By plaintiffs’ counsel : 


Q. The Anilin and Soda Fabrik at Stuttgart is not the company 
which is special partner of your house; that is situated at Mann- 
heim ? 

A. That is located at Mannheim ; that is part of it. 
Q. Did you ever see this paper before ? 

A. Never in my life. 

Q. Nor any one like it? 

A. Never in my life. 

Plaintiffs’ counsel objects to the paper. 


The Court: I understand that it is admissible, though perhaps 
not now. : 

DerENDANT’S CounskL: You don’t object to it on the ground that 
this is not the proper time to offer it ? 

PLArntirrs CounseL: We object on every ground. This Badi- 

sche Anilin and Soda Fabrik is the special partner acting 
217 for the firm at Mannheim. ‘This is a catalogue issued from 
Stuttgart. True, they are the same, but neither of these 

concerns act, so far as this paper is concerned, with the plaintiffs in 
New York. 

The Court: That is the corporation which issued this paper, and 
special partner of this house, isn’t it ? 

PLAINTIFFs’ CouNsEL: In name, yes: a special partner. 

The Witness: This is from Stuttgart, the sales depot for Ger- 
many. 

The Court: Still it is the same corporation ? 

The Wrirness: It is a part of the corporation. 

The Court: I think it is admissiblein evidence. [am not speak- 
ing now of what use we will make of it, but I don’t think it ought 
to be stricken out of the case. 


To the ruling of the court admitting the evidence counsel for the 
plaintiffs excepted, and the exception was duly allowed. 

The paper thus admitted was marked Plaintiffs’ Exhibit B, of 
which the following is a copy : 
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Preis-Liste der B. Aniline & Soda Fabrik, Stuttgart. ~ 


Aniline-Farben. 
STUTTGART, den ——, 1882. 
Fuchsin. (Rosein) Wasserloslich : 
Nummer T. 
39. Doppelt raffinirt, arsenfrei. 
40. Raffinirt, arsenfrei. | 
7. Diamant grosse Cristalle, arsenfrel. 
6. : Kleine “ 
16—07 
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Grosse Cristalle II. 
Kleine " LI. 


Cristalle, arsenfrei. 


éé cé 
éé se 
RG. 


Cerise: 


D IV gelblich. 
D N sehr gelblich, arsenfrei. 


1) I] é sé 
1D [I] ‘< éé 
H. 


Fuchsin. Saurebestandig : 


fuchsin S, patentirt, arsenfrei. 

‘ S ILI, patentirt, arsenfrei. 
Marron 5, patentirt. 
Fuchsin 8 T. 


Violet. Spiritusloslich: 


Amaranth, rothest. 

Victoria, rothlich. 

Neuviolet, normal. 

Violet de Fuchsine, blaulich. 
Parme, blau. 


Violet. Wasserloslich: 


Amaranth W, roth. 
Neuviolet W, mittel. 
Parme, W, blaulich. 


219 Methylviolet. Wasserloslich : 


Arsenfrel. 

RRR RK rothest. 
R RR sehr roth. 
R R roth. 

R rothlich. 

M B mittel. 

B blaulich. 

B B blaulich. 

B BB blaulich. 
BBB B blau. 
BBBBB sehr blau. 


Methylviolet. II. Wasserloslich : 


Arsenfrei. 

R RR R rothest. 
R RR sehr roth. 
R R roth. 

R rothlich. 
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M B mittel. 

B blaulich. 

B B blaulich. 

B BB blaulich. 
BBBB blau. 
BBBBB selr blau. 


Dahlia. Wasserloslich : 


Nummer. Arsenfrei. 


B O blaulich. 

B BO blaulich. 

BBB O blaulich. 
BBBBO blau. 
BBBBBB Oselr blau. 


Alealiblau: 


Rothlich. 

R RR sehr roth. 

R KR roth. 

R rothlich (Guernsey). 

B M mittel. 

IV mittel. 

IIT mittel. 

B B L mittel. 

IT reinblau. 

B B B L reinblau. 

B BB B L lichtblau. 

O grunlich—B B B B B. 

O E sehr grunlich. | 
B BBB BB sehr grunlich. 
O D nachtblau (Methylblau). 
D “ sé 


Blau. Spiritusloslich : 


R R roth. 
IV. 
IS] mittel. 
IT reinblau. 

220 O grunlich. 

© E sehr grunlich. 
O D nachtblau (Methylblau). 
D << és 


Blau. Wasserloslich : 


R RR R rothest. 
R RR sehr roth. 
R R roth. 

LS rothlich. 

LV rothlich. 
IV mittel. 
IV grunlich. 
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126. Marineblau Bb, patentirt, arsenfrei. ; 
127 . R m . 
) 

101. " S. * - : 
102 : 2a ‘ ; 

303. ' Methylenblau, . 6s ‘ 

32. . a ao : 

Grun. Methyl-Grun, arsenfrei: : 

29. OOOG  G fst. cristallisirt, gelblich. é 

31. OOOBB “ - blaulich. . 

60. T N geinst cristallisirt, gelblich. 

222. OO gelblich, crist. 
227. O blaulich, feinst. 
Roth Clare R. 
Rein Clare I. 
Nummer “ [T. 
228. <A gelblich. : 
229. B blaulich. 
231. Blaulich 8. 
232. Blaulich 4 (Smaragdgrun). 
Neuvictoria. Grun, arsenfrei: 
167. Extra. 
134. O blaulich. 
13a. | . 
iss. IJ np 
Brilliant. Grun, arsenfrei : 
166. Extra. 

98. O sehr gelblich. 
a ; 
142. Lichtgrun S saurebestandig, arsenfr. 
165 ? Sextra “ ‘ : 

221 Braun: : 
164. Echtbraun, patentirt, saurebestandig, arsenfrei. 
111. Vesuvin, A hell, wasserloslich. 
112. . S mittel, “ ‘ 
153. “ aa n J ; 
181. - O " se é 
114. . Je “ . 
113. . oe . 

D dunkel. 

217. Cannelle, wasserloslich. 
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IIT mittel. 
Il reinblau. 
I B fur Baumwolle. 
O grunlich 


Ok 
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Q D nachtblau (Methylblau). 
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146. 


Bismarck, wasserloslich mit etwas Schwefelsaure. 
Marrontaig, wasserlosl., p. 100 kilo. 
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Marronpulver B wasserlosl., “ 


Grenade, wasserloslich, p. 1 kilo. 


Grenade, Carmin, p. 100 kilo. 


Egsin. Arsenfrei: 


Eosin, spritloslich, blaulich. 
“A wasserloslich, gelblich. 
sé a) 


a 
- BLe* 
sé , sé 
\ 
éé 4 (; sé 
é< > 
a 
. 7 
sé B B N sé 
‘és J é< 
ErythrosinI “ 
6 IT ‘és 
‘“ 


“é 


Diverse Farben: 
Safrarin I. 


Safranin O wasserloslich, arsenfr. 


‘é p xX a 
‘6 X X B ‘“ 


mittel. 
blaulich 


extragelblich wasserlosl. 
extrablaulich 


té 


é 


te 


‘é Il sc éé 
éé B ‘‘ “6 
- B B blauliech’ - 


Anilinscharlach N f. Baumw., arsenfr. 


Anilinscharlach B. 


Brillantroth, arsenfrei. 


Echtponceau Bb, arsenfrei. 


all GGN “ 
éé (y 
Ponceau G, patentirt, arsenfrei. 
‘4 R, 46 
.  - a 
° RRR, “ 


sé 


‘4 


+é 


Naphtylcarmin B, arsenfrei. 


‘“c 


Orange R, arsenfrei. 


é“< 


Echtroth A, patentirt, arsenfrei. 


hes B sé 


‘é 


Orseille-Roth, arsenfrei. 


222 Naphtolgelb S, saurebest, patentirt, arsenfrei. 


Echtgelb, arsenfrei. 
Echtgelb, extra, arsenfrei. 


Metaniilgelb ‘ 
Bs extra “ 
Azoflavin II. 7 
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Palatin-Orange, wasserloslich. 


Anilingelb, wasserloslich. ' 
P hosphin N. wasse rloslich, arsenfrel. 
RN, “g » 

Uranin, wasserloslich, arsenfrei. 

Orange I] ie ” 
sé lV éé T z 
éé N és éé 
sé () . eé “é 


sé P is éé 


(hrysoidin wasserloslich, arsenfrei. 


Helianthin . “ 
Nigrosin, spritloslich, 3 Nuancen. 
" W wasserloslich. 
[ndulin N N wasserloslich. 
“ N spritloslich. 


Corallin, spritloslich. 
Ponceau, wasserloslich. 
Safllor-carmin, flussig. 
Picrin-Saure, erist. I. 
Cochenille ammoniacale. 
Flavine, einfach. 


<é a ; 
é< . 7. » os Ss ’ , 
ba concentrirt Sanford. ae 
Anilin-Oel O. ' 
rT | - 
. [] | 
Anilin-Salz O cristallisirt. 
= * OOin Pulver. j 
‘é sc [oe €6 “<< 
iT?) 
. “« 34 “ Stucken. 
sé cé 


in Kuchen. 
Fixation (Schwelelkupfer). 


Salmiac. 
Salmiacgeist. 


Orange IP. > 
Fabrikate aus Orseille und Indigo: 


Orseille in Krautern double Mozambique pr. 100 kilo. 
“ simple Mozamb. . 


Orseille-Extract pr. kilo. 
23 cone. a 9: 
Persio (Cudbear) double Mozambique. | 
. . simple. | 


[Indigo-Carmin je nach Consist. 

Indigo- Extract“ “ : 

Indigotine 3 
“ I]. 

Penseelack, Indigo-Purpur. 

Indigo, feinst gemahlen. 


= 
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223 Alizarin fur Druckerei & Farberei in allen Nuancen. 
Soda, raff, caustische Soda und Glaubersalz leut besonderer 
liste. : 
Verpackung: Anilinfarben in $ Kilo-Dosen frei, kleiner Packung 
extra. Bei allen ubrigen Artikeln moat A billigst berechnet. 
Passer uber 3 Cehtner frei, per Comptant mit 2 % Sconto. 


‘The same witness was asked, on cross-examination, as follows: 


Q. (Showing witness a paper.) Is that one of the price-lists of the 
Baudische Anilin and Soda Fabrik? 

This is the printed price-list with certain prices written out in 
ink and pasted in—written out on paper and pasted on the different 
pages. 

(). The first question is whether that is a price-list of the Badische 
Anilin and Soda Fabrik ? 

A. I was going to say that, in the shape that this is in, I have 
never seen one. I have only seen price-lists without the pasting of 
these papers in. . 

Q. Aside from the pasting of the papers in it, do you recognize it ? 

A. I would certainly recognize it as a price-list of the Badische 
Anilin and Soda Fabrik. 

(). Do you know the writing of these papers that are pasted in ? 

A. I don’t know the handwriting. 


Defendant's counsel then offered the printed portion of the price- 
list in evidence thus identified. 
Plaintiffs’ counsel objected to the admission of the said price-list 
in evidence on the same grounds as to the Anilin-Farben 
224 —spprice-ilist, Defendant’s Exhibit B. The objection was over- 
ruled; to which ruling of the court admitting the evidence 
the plaintiffs’ counsel excepted, and the exception was duly allowed. 
The paper thus admitted, Defendant’s Exhibit E, was similar in 
character to Exhibit B, heretofore set out in detail. 


During the cross-examination of this witness defendant’s counsel 
said : 

DEFENDANT'S CounsKL: I offer the letter marked for identification 
A in connection with the case of samples which has just been iden- 
tified by this witness, as well as Mr. Carl Pickhardt. 


Plaintiffs’ counsel objected to the admission of the paper as in- 
competent and as not tending to prove commercial usage. ‘The ob- 


jection was overruled. Plaintiffs’ counsel excepted, and the excep- 


tion was duly allowed. 


The letter thus offered was marked Defendant’s Exhibit F, of 
which the following is a copy: 
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Dev’r’s Ex. F. For Ident., J. H. F. (1). 


“Wm. Pickhardt & Kuttroff, 98 Liberty street, New York. 


Branch offices: Boston, 43 Kilby St.; Philadelphia, 39 No. Front 
St.; Manchester (England), 4 Charlotte St. 


(P. O. box 4350.) 
New York, May 24th, 1579. 
Messrs. I. Berges & Co., Philad’a. 
Dear Strs: We have taken the liberty to send you by express 
(charges paid) a box with samples of the various aniline dyes. 
Trusting that the collection may be of interest to you, we remain, 
Yours truly, | 
WM. PICKHARDT & KUTTROFF, 
P’r CARL PICKHARDT, Ait’y.” 


225 Plaintiffs having rested the case and the court having re- 
fused to direct a verdict as requested by the defendant, the 
defendant called as a witness— 


Joun H. Lorimer, who testified that he was a dealerin dye-stuffs 
and a dyer; that he had been in business concerning dye-stuffs for 
about twenty-five years, and for the last nine years he had been 
dealing in them, part of the time asa salesman and latterly as a 
member of the firm of J. C. Bloomfield & Co., and that prior to that 
time he used dve-stuffs as a practical dyer. 7 

He further testified that he knew the orange I[and IV and the 
viaphthylamine red of the plaintiffs’ importations. 

On being asked if he knew resorcine red J, he said he knew the 
resorcine red, but did not know the particular names; that they were 
all liable to be called anything, the name being no criterion to judge 
the goods by. ‘This witness was asked as follows: 


(. Are those aniline colors? 


Counsel for the plaintiffs objected. Counsel for the defendant 
then said: 

DEFENDANT'S CouNnsEL: Why, this is the very question you put to 
your witness. 

The Court: Must not the rule work both ways? 

PLAINTIFFS CouNsSEL: Certainly, if he shows what these dyes are 
composed of. But it does not appear that this witness has any 
knowledge in respect to these dyes, except what he has just now 

said—that he knows there is a thing so called. Whether they 
226 ~=are undertaking to prove that these are not aniline dyes, in 

fact, or whether they are asking the question commercially, 
I don’t know. If they show a basis of knowledge—what he bases his 
knowledge upon—that is a question that can be asked. But they 
haven't shown yet that basis of knowledge. I object that this wit- 
ness Is not competent, so far as appears, to testify as to the fact about 
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which he is asked. He may become competent, but at present he 
has not been shown to be competent. 

The Court: As I understand, he is both a dealer and a user of 
these dyes. Now, it seems to me that, being a dealer, certainly he 
is competent to say by what name they are known. 

PLAINTIFFS’ CouNnseL: That brings us, if your honor please, right 
to the face of the confusing question (confusing to my mind, cer- 
tainly), whether the district attorney stands upon the position that 
tlhe clause in the statute, “aniline dyes and colors by whatever name 
known,’ 1s a commercial designation or a descriptive enumeration, 
because the testimony that is called for is different, whichever posi- 
tion the district attorney may take upon that point. If he takes 
the position that it is a commercial designation, then the question 
will be whether the plaintiffs’ dyes were bought and sold and dealt 
in among merchants, importers, and wholesaie dealers in the year 
1874 under the name of or under the class of aniline dyes. That is 
the commercial view. but if it is taken to be a descriptive enumer- 
ation, then we are bound to have statements from people who know 
in fact what aniline dyes at that time were and what in fact aniline 

dyes now are, and to know particularly in a chemical pro- 
227 duct, which you cannot tell by looking at what it is, and 

which you may not be able to tell by using it what it is; 
but certainly, where it does not appear that this witness has ever 
used it, or that he has done anything except look at it, my friend 
must show some basis of knowledge before he can call upon this 
witness to express anything approximating an opinion. And it is 
not asked for as an opinion, but as a fact, whether it is or is not an 
aniline dye within a certain classification. Now, all the witnesses 
who, when they were put upon the stand and asked that question 
by us, stated their classification and their grounds, and then there 
was something for the jury to judge from upon the facts which they 
stated. But here he is not shown to have any competency in that 
respect. 

DeveNDANT’s CounseEL: I have put to Mr. Lorimer the precise 
question put by my friend on the other side to one of his own wit- 
nesses. Here is the question, after having put the samples in the 
witness’ hands: “Aretheyananilinedye? A. I have never known 
them to be applied as aniline.” 

PLAINTIFFS’ CounseL: That question was put after proving that 
he had actually used and known those dyes, and having used what 
he understood to be aniline dyes, and after stating what they were. 
There is no evidence that this witness has used these dyes. 

By defendant’s counsel : 
Q. Have you used orange II and IV ? 
A. I have used all the anilines that have ever been imported into 
this country, and tested them. There has not been a color 
228 introduced in the last twenty-five years that I have not 
tested in some way practically. 

The Court: The way it strikes me is this: Congress has used this 
term “aniline dyes” as a term, as a word, in the statute. They have 
17j—97 
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not said “what is known to chemists” nor referred it to that class 
at all; but they have used that word asa part of the language of 
the country. Now, I think a it is used with reference to im- 
porters, it must be used, it must be taken and used, in the sense in 
which it would be understood by them, and that we cannot tie it 
down, although it is a subject involving chemistry and the terms of 
chemists, to the language of chemistry, “but to the general use of the 
word. The chemical use of the word might be so extensive as to 
be the use of the country; but I don’t think it has been shown that 
it has got to be so as yet. I think we must receive all the evidence 
as to the use of those terms in the statute. I think the subject is 
wide open. This was used by Congress in 1864 with reference to 
what was then known; it was used by Congress in 1870 in refer- 
ence to what was then known, and then in 1874 with reference to 
what had then come to be known; and these provisions of the stat- 
ute were made with reference not only to what of the subject was 
then known, but what might come up thereafter—all these decisions 
together. Now, [ think on this subject, trying this case by jury, we 
must lay before the jury not only the terms of art and chemistry, 
but also the popular meaning among those to whom the act of Con- 
gress was addressed. Not bei ing a merchant or an importer myself, 
I don’t know. I am not capable of deciding it as a matter 
229 of law. The presumption is that the Jury are not importers 
and users; so that they don’t know. ‘Therefore the evidence 
of merchants, importers, dyers, and chemist is all admissible on 
this subject, to be used by the jury when the evidence is all in and 
the law is: laid down to them, and they shall see it applied. So I 
shall admit all this class of evidence. 
PLAINTIFFs’ CounsEL: I beg to have my exception noted to your 
honor’s ruling on all the grounds that I stated in my objection. 


Q. (Rey veated.) Are those aniline colors (orange II, orange LV, 

naphthy i amine red, and resorcine J)? 
All so considered by practical men. 

Q. Were you familiar with the use of the expression “aniline 
dyes and colors” in and prior to the year 1870 and in and prior to 
the year 1874, in this country ? 

A. Yes, sir. 

(. Among importers and other people? 

A. Yes,sir; and dealers. 

(). And dealers? 

A. And users; I was; yes, sir. 

Q. ‘To indicate what was the expression used among dealers in 
this country ? 


‘c 


To which question the plaintiffs’ counsel objected as incompetent, 
irrelevant, and immaterial. The objection was overruled. ‘Plain- 
tiffs’ counsel excepted, and the exception was duly allowed. 


The testimony then proceeded as follows : 


A. It applied to all artificial colors. 
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Q. In using the term “artificial colors” what distinctions do you 
make; what do you exclude? 
230 A. Between the old-fashioned method of wood and mineral 
colors, as dyers of twenty-five years and more ago were ac- 
customed to making the colors, and also vegetables. 
©. What are sometimes called natural colors? 
A. And natural colors; yes, sir. 
Q. Have you ever known any change in the trade uses of this 
expression ? 


To. this evidence plaintiffs’ counsel objected as immaterial, irrele- 
vant, and incompetent. The objection was overruled. Plaintiffs’ 
counsel excepted, and the exception was duly allowed. 


The witness then answered: Not at all. 
©. Not until now? 
A. Not until now. 


The witness was then asked if he knew various colors, which were 
named to him, to wit: Manchester yellow, Bismarck brown, saf- 
franine, methylene blue, Magdale red, and chrysoidine, and having 
stated he did, the following question was asked : 

Q. Under what name—what generic name—have these colors 
been dealt in and used in this country? 

To which question plaintiffs’ counsel objected on all the grounds 
before stated. The objection wasoverruled The plaintiffs excepted, 
and the exception was duly allowed. 


The evidence then proceeded, as follows: 


A. Aniline colors. 
Q. How long has that been the case? 


To this question plaintiffs’ counsel objected on all the 
231 grounds heretofore stated. The objection was overruled. 
Plaintiffs’ counsel excepted, and the exception was duly 
allowed. 
The evidence then proceeded : 
A. From the time they were introduced until now. 
Q. Under what name were those colors introduced ? 
To which question counsel for the plaintiffs objected on all the 


grounds heretofore stated. The objection was overruled. Plaintiffs 
excepted, and the exception was duly allowed. 

The witness then answered: “ Under the name of aniline colors.” 

The following proceedings then took place: 

The Court: We understand that the plaintiffs’ counsel object to 
this class of testimony and except to its admission. It is not neces- 
sary to repeat it. 

PLAINTIFFS’ CouNSEL: If it is so understood. 

The Court: The Court so understands it. It will do no good to 
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repeat it unless something new is raised. I have noted your excep- 
tion to the whole class. 


FREDERICK TURNBULL, a witness called on behalf of the defend- 
ant, testified— 


That he was the representative of a house in Philadelphia who 
are dealers in aniline and dye-stuffs and importers; he had been 
with them about two years. Fora short time before that he had 
been in another house in the same city; before that he was dyeing 
alizarine reds; that he was brought out td this country to dye ali- 
zarine reds; that was why he came here first, which was in 1850. 

He testified that before that he was engaged in dyeing and 
93? bleaching goods in Scotland on his own account; he never 
manufactured dye-stuffs, but had used them, and that he was 
familiar with the various aniline colors which are now in use 
among dyers, and with the degrees of fastness of these various dyes. 


The witness was then asked the following question : 


Q. Won’t you tell us what your experience has been as to aniline 
colors generally ? 


To this plaintiffs’ counsel object, and the following proceedings 
were had: 

PLAINTIFFs’ CounsEL: I object. If the question is put in the 
form of his knowledge of the relative fastness of particular dyes, 
naming them, I shall not object; but this question of Mr. Turn- 
bull’s opinion of what were aniline dyes in this country at the time 
that these colors were imported or at the time that the act was 
passed I object to, because he didn’t come here until afterwards. 
His knowledge of particular dyes and how they act and how they 
behave and what the results are I would not object to. 

The Court: I understand he is asked now as to the qualities of 
these dyes, with reference to their fastness. 

PLAINTIFFs’ CouNnsEL: What this witness may understand by the 
name of aniline dyes is not competent. 

DEFENDANT'S CounseL: That is the same question you asked 
your witness. 

PLAINTIFFS CouNnseL: That may be; but this witness did not get 

here until 1880, and this question is in effect asking the 
233 witness to tell what aniline dyes were understood to be in 

this country before he came here. He didn’t come here until 
1880. If you ask for particular dyes and he knows these dyes and 
the degrees of fastness of particular dyes since he came here I am 
willing he should testify ; but he cannot be asked to testify gener- 
ally as to the aniline dyes or as to these dyes before he came here. 
He has not been where he could obtain knowledge. The qtestion 
is, What are coal-tar dyes here? He is not competent to testify as 
to that. 

DEFENDANT’s CounsEL: The question is relative fastness. - 

PLAINTIFFs’ CounsEL: He cannot know what the relative fast- 
ness was of aniline dyes. 
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The Court: I understand the ground on which you claim there 
is no similitude is as to the colors in question compared to aniline 
dyes in relation to fastness, and therefore it would be competent for 
the Government to show that there is no difference, and that there 
is in fact a similitude. 

PLaintiFFs’ CounseL: I do not object to that class of testimony. 

The Court: I was about to add that that difference in the coun- 
try where he was located and the experiments that he made would 
have no bearing on the question of similitude. 

PLAINTIFFs’ CounseL: If there was a difference in the two coun- 
tries in the term aniline dyes, of course; but I cannot assume that 
there was any difference. What he has learned here since 1880, 
when he came here, is not competent to enable him to answer so 

general a question. If you define what they meant by aniline 
234 dyes, or if they ask him the question in some such form as 

that, it will avoid the difficulty. They may ask him the 
difference in degree of fastness of coal-tar dyes, and I shall not 
object to that question. ‘To get at what this witness knows actually 
| have no objection. 

The Court: I do not think we can exclude it on that ground, be- 
cause it is material, and the distinction which you make, to know 
whether they are alike as to fastness, would be the same thing all 
over the world ; so I think that this is relevant testimony. 


Plaintiffs’ counsel thereupon excepted to the ruling of the court 
admitting the evidence, and the exception was duly allowed. 

The witness, having stated that he knew orange II and orange IV, 
being part of plaintiffs’ importations, was asked : 

Q. Under what names are these artificial colors bought and sold 
in this country ? 


Counsel for the plaintiffs objected on the ground that the witness 
was not an expert of the required time, as testified by him ; to which 
objection the court said : 

The Court: I think that is proper; as I said when it was intro- 
duced on the other side, we will let it cover the whole ground. 

Counsel for the plaintiffs excepted to the ruling of the court, and 
the exception was duly allowed. 

The witness then answered, “ They are sold as aniline colors.” 

The witness was then asked: 

230 Q. Is that true of naphthylamine red ? 

Counsel for the plaintiffs objected on the same ground. The ob- 
jection was overruled. Plaintiffs excepted, and the exception was 
duly allowed. 

The record then proceeds as follows: 

A. Yes, sir. 

Q. Of orange II and IV? 

PLaintirrs’ CounseEL: I object to that,and wish to have my ex- 
ception noted specifically to each of these questions. 
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A. Orange II and LV. 

®. And of resorcine? 

A. Yes, sir. 

(). How as to eosine ? 

A. Kosine? 

©. Yes. 

A. Yes, sir. 

(). Anisol 4 

A. Anisol? 

(). Yes. 

A. Yes, sir. I don’t know what yeu mean by that. 

Q. Do you know the ponceau scarlets ? 

A. ‘The ponceau ? 

(). Yes, sir. 

A. Yes, sir. 

(). Under what names are they sold ? 

A. They are sold as aniline scarlets. 

PLAINTIFFS’ CounseL: Your honor will note my exception to each 
of these questions specifically. I object to the whole class, and wish 
to have my exception noted specifically. 

Q. Do you know Bismarck brown ? 

A. Yes, sir. 


Q. Is that an aniline color? . 
A. An aniline color ; yes, sir. 
236 Q. Manchester yellow ? 


A. Yes; they are all anilines, sold as anilines, inquired for 
as anilines. | 

Another witness, Henry D. Durrs, being examined on behalf of 
the defendant, testified that he had been importing and dealing in 
anilines for fourteen years past and a manufacturer of dye-stuffs and 
chemicals, and he then was asked: 

Q. What are included within the expression aniline dyes and 
colors among the persons who deal in dyes in this country ? 

Counsel for the plaintiffs objected on the same grounds as before 
to similar questions. Objection overruled. The plaintiffs excepted, 
and the exception was duly allowed. : 

The same’witness being asked if he knew the plaintiffs’ importa- 
tions, the subject of this suit, said that he had heard of them; that 
he did not deal in them, so far ashe knew. He was then asked: 

Q. Under what general name are they dealt in by the trade? 

The record proceeds as follows: 

PLAINTIFFS’ CouNSEL: I object to that question. He says he does 
not know. He does not deal in them,and eannot be a witness upon 
that subject. 

The Court: That is what I understood him. 


Q. Do you know under what general designation those articles 
are dealt in, bought and sold, by the trade in this country ? 
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A. Yes, sir; aniline colors. 


237 The Court: I understood him to say that he did not 
know. 
PLAINTIFFS’ CounsEL: Before any further questions I want to ex- 
amine him about how he does know. 


Preliminary cross-examination by plaintiffs’ counsel : 


Q. You have never bought or sold them yourself? 

A. Not to my knowledge. 

(. Have you ever seen anybody buy them ‘ 

A. I can’t say that I have, sir. 

(). Have you ever seen anybody sell them ? 

A. I cannot say that I have, sir. 

Q. How, then, do you know how they are bought and sold in this 
country ? 

A. l only know that we talk about them in our store very often. 
All the trade come in there and talk about these colors. 

Q. Then your knowledge is not derived from any actual transac- 
tions? 

A. Not by purchase ; no, sir. 

Q. Nor by knowledge of any actual transactions? 

A. No, sir. 

Q. But from what people say who come in and talk in your 
store ? 

A. Yes, sir. 


? 


Direct examination resumed by defendant’s counsel : 


Q. (Repeated.) Do you know under what designation those 
articles are dealt in in the trade ? 


PLAINTIFFS’ CounsEL: I object to that question upon the ground 
that this witness is not competent. 

DEFENDANT'S CounsgEL: I will change this question. 

Q. By what general name are they known in the trade in this 
country ? 


PLAINTIFFs’ CounseL: I object to that question as incom- 
238 _petent and irrelevant; and further object that this witness is 
not an expert. 

The Court: I understand from this witness that he has not dealt 
in them nor seen them dealt in. 

DEFENDANT’s CounsEL: He says he knows how the trade designate 
them. 

The Witness: And I have seen colors. 

DEFENDANT’s CounseL: He knows what terms the trade use in 
speaking of these colors. That is the only way you can get the 
meaning of the designation or its use. | 

The Court: I understand him to say that he does not know that 
from any dealing in them or seeing them dealt in or being present 
at the dealings. 

DEFENDANT’s CounsEL: No; but he has been in the habit of hear- 
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ing persons engaged in the trade speak of these colors, and he knows 
the terms which they use in speaking of them—that is, he knows 
what they call them. It is the knowledge of those persons that we 
are trying to get at, whether in conversation among themselves or 
in actually making a bargain. 

The Court: It don’t seem to me that it is competent in any fair 
construction of the rule. 

DEFENDANT'S CounseL: I will not press it. I will go on. 


(. Have you dealt in eosine colors ? 

A. Yes, sir. 

(). And in azo colors 

A. No, sir; we may. I will correct that. We may have bought 
some and sold them. 

(. And ponceaus ? 

A. Yes, sir. 

Q. Have you dealt in anisols ? 

A. Have I what? 

Q. Have you dealt in anisols ? 

A. I don’t know then, sir. | 

(). Have you dealt in any colors known as fast reds ? 

A. Yes, sir. 
239 Q. What yellow colors have you dealt in ? 

A. Well, we never dealt in any yellow; never made any 
specialty of any yellow. 

Q. Have you dealt in Bismarck brown ?” 

A. Yes, sir. 

(). Have you heard people who are in the trade speaking of colors 
which go by the specific names of ponceaus and Bismarck brown 
and fast reds? 7 

A. Any specific names ? 

Q. (Repeated.) Have you heard the people who are in the trade 
speak of colors which are known, although by the specific name of 
ponceaus and Bismarck brown and fast reds ? 

A. Yes. 

©. By what general name are those colors known in trade in this 
country ? 


*} 


PLAINTIFFs’ CounseL: I object to that question on the same 
ground that I did before. 
The Court: That, I think, is competent. 


Plaintiffs’ counsel excepted to the ruling of the court admitting 
the evidence, and the exception was duly allowed. 

The record proceeds as follows : 

A. Aniline colors. 

©. Has the expression 
Was it in use in 18707” 

A. Yes, sir; and before that. 

@. And has been ever since? 

A. Yes, sir. 

Q. Now, what is the expression used in the trade to designate ? 


‘ 


‘aniline colors” been in use eves since? 
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PLAINTIFFS’ CounsEL: I object to that question. 
The Court: He may answer. 


240 Counsel for the plaintiffs excepted to the ruling of the court 
admitting the evidence, and the exception was duly allowed. 


The record proceeds : 


DEFENDANT’s CounsEL: The range to which it refers ? 

A. Well, I should include anything that is a color in itself, or pro- 
duces a color directly, like red, or blue, or green, or violet, or yellow. 

Q. Of what origin ” 

A. Well, from coal-tar. 

Q. That is your understanding of the use of the term? 

A. That is my understanding of it; yes, sir. 


Another witness, EpGar Hottrpay, called on behalf of -the de- 
fendant, testified : 


I am a manufacturer and importer of aniline colors; have been 
for twenty years; the name of my concern is Read, Holliday & Sons, 
Huddersfield, England ; Rouen, in France, and in New York, at 22 
Platt street; our factory isin Brooklyn, and we have a factory in 
Wakefield, and at Huddersfield, England. I have been acquainted 
with aniline dyes and colors during the last twenty years. I have 
seen samples of color which is known as fast red. I do not know 
Pickhardt and Kuttroff’s naphthylamine roth echt. I have seen 
samples of a color of the name resorcine red J, as I understand it. 
What I have seen has been eosine color. I have seen color under 
the name of orange II and orange LV, otherwise called orange A 
and orange B. I may say that | know them. I have a ponceau of 

my own which isentirely different tosome ponceaus that I have 
241 seen inthe market. Iam acquainted with scarlets; also color 

called ponceau; am acquainted with eosines; am not ac- 
quainted with anisols, or not under that name. 

Q. State whether Pickhardt and Kuttroff’s fast red, the rosorcine 
red J, the orange II and orange IV, or orange A and B, the pon- 
ceaus and eosines—state whether or not in the trade they are ani- 
line dyes. 


PLAINTIFFS’ CounsEL: I desire, if your honor pleases, to cross- 
examine the witness as to his expert knowledge before he answers 
the question. 7 

DEFENDANT’s CouNnsEL: He is not put on the stand as an expert. 

PLAINTIFFS’ CounseL: Well, so far as an expert has knowledge of 
the trade in colors goes. 


Preliminary cross-examination by plaintiffs’ counsel : 


Q. Have vou ever used or bought and sold Pickhardt and Kut- 
troff’s naphthylamine red ? 

A. No, sir. 

Q. Have you ever seen it bought or sold—have you ever been 
present when a transaction was made in it? 

A. Not that I bring to my mind. 
18—97 
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It is the same with the orange II or orange IV\? 

I don’t think that I have purchased them. 

Or sold them? 

Or sold them. 

Or seen them purchased or sold ? 

No, sir; not to my knowledge; a great many things happen 
that I don’t know of. 

(. How as to orange IV ? 

A. I don’t know it under that name. 
242 ©. Well, do you know it as orange Bb? 
A. I don’t know it under that name. 
). And the resorcine red J, of Pickhardt and Kuttroff ? 
A. [ nave tested all these colors. 

Q. That is not the question., I ask you have you seen them 
bought or sold in the market? 

A. No,sir; I could not say that I have seen them in the market, but 
they must have been bought by the parties with whom I have seen 
them. 

@. You haven’t known them to be bought and sold ? 

A. No, sir. 

Q. And you haven’t bought or sold them yourself? 

A. No, sir. 


PLAINTIFFS’ CouNsEL: If your honor please, I object to this ques- 
tion. 

DEFENDANT’s CounseL: Limit the question to ponceaus and 
eosines. I ask the witness whether or not they are aniline dyes? 

A. I regard them as such. 
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To the ruling of the court admitting evidence plaintiffs’ counsel 
excepted, and the exception was duly allowed.. 
The record then proceeded : 


Q. What tests did you apply to the plaintiffs’ colors, the napthyl- 
amine fast red and the resorcine red J, and the orange II and orange 
IV ; did you apply the usual tests ? 


(Objected to.) 


A. Yes, sir. 
Q. What tests did you apply? 
A. When I came across them I tested them for strength and 
shade to ascertain their commercial value. 
243 Q. State whether, in employing the tests which are usual 
in the trade, you ascertained this, whether or not they are 
aniline dyes or colors. 


PLAINTIFFS’ CouNSEL: I object to that. How this witness regards 
them after testing them and finding out their strength and shade, | 
submit, is utterly immaterial. 


Q. Did you test them in the usual ways? 
A. Yes, sir. 


DEFENDANTS CouNsEL: I submit that the witness is competent to 
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say whether or not, according to the knowledge which he has ap- 
plied in the trade, these are aniline dyes. He tested them and has 
seen their behavior and their various qualities by the tests which 
he employed. He says he employed the usual tests. 


By plaintiffs’ counsel : 


Q. What tests did you employ ? 

A. I dyed with them for the strength and shade, and I found 
that—— 

Q. No matter what you found. I only asked you about the test. 

A. That is the test I put them to. ; 

Q. Dyeing? 

A. Yes, sir. 

Q. That is the only test you used ? 

A. That is the only test I found necessary to use 

Q. That is the only test you did use? 

A. Yes, sir. 


PLAINTIFFS’ CounsEL : If your honor please, I renew my objection. 
The witness is clearly incompetent to state, and what he thinks 
about it is utterly immaterial. 

DEFENDANT'S CounseEL: I think he is competent to say. 

The Court: He has not said anything that I recollect about his 
own experience as a dyer. 


By defendant’s counsel : 


Q. What qualifications have you as a dyer? 
244 A. I don’t claim to have any particular skill indyeing. I 
understand color-making pretty well and understand applying 

the colors to the fibre in the ordinary manner. 

. Has that been part of your business during the past twenty 
years, to test aniline colors in the way you have described ? 

A. To manufacture them and test them, of course; that comes as 
a necessity. 

Q. Are you not a practical dyer ? 


A. No, sir. 
Q. You don’t dye goods yourself, but you understand the prin- 
ciple ? 


A. I dye somethings. Yes, sir; I understand the principle very 
well 


By plaintiffs’ counsel : 


Q. And you are a practical chemist ? 

A. No, sir. 

Q. And you are not a practical color manufacturer, are you ? 

A. Yes; I may call myself a practical color manufacturer. 

Q. When did you ever make colors ; to what extent? 

A. I have made colors ever since I was in the firm. 

Q. I mean yourself making the preparation of the colors; I know 
your house do make colors. 
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A. I have been more or less in the manufacture of colors ever 
since I was in the firm. 

Q. What have you ever made yourself? 

A. J have made various colors. 

(. Name one. 

A. I have made aniline black. 

@. When ? 

A. At our factory; every day. 

©. Where is your factory ? 

A. In Brooklyn. 

Q. And what do you do in regard to making it? 

, apply it to the fibre sometimes. 


24 Q. What do you do yourself in regard to the process of 
making aniline black. 
A. If I make an aniline black I prepare my fibre and produce 


the black on the fibre with aniline oil and chrome. 

Q. That is the process of dyeing, isn’t it? 

A. Yes, sir; but there the color is produced on the fibre at the 
time. You don’t have any color until it is produced on the fibre. 

Q. Name some other dye that you have made; you didn’t prepare 
the suiting oil yourself, did you? 

A. Yes, sir; I have prepared aniline oil. 

Q. To what extent? 

A. To quite a large extent; six or seven tons a week. 

Q. You have done it mar? : 

A. Well, my men do it, and I have superintended it. 

Q. Are you superintendent of the works? 

A. I am superintendent of my works over here. 

Q. What else do you make there ? 

A. I make our patent fast scarlet on cotton; make our acid ma- 
genta, our patent acid magenta. I have made nigrosine, induline, 
and spirit blues and alkali blues, and scarlets and phosphine, and 
chrysoidine, and numerous colors. 


By defendant’s counsel : 


Q. That is, they are made under your supervision ? 
A. Under my supervision. 

Q. Do you know the processes ? 

A. I know the processes. 


PLAINTIFFS’ CouNSEL: I still insist on my objection. 
The Court: He may answer. 


To the ruling of the court the plaintiffs excepted, and the excep- 
tion was duly allowed. 


The record then proceeds: 


246 Q. (Repeated.) State whether employing the tests which 

are usual in the trade you ascertain this, whether or not 
they were aniline dyes and colors—that is, the Pickhardt and Kutt- 
roff fast red, their resorcine red J, and their orange A and B. 
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A. They are regarded as such, commercially—commercial aniline 
colors. 


PLAINTIFFs CounsEeL: I object to that question on the ground that 
it is not responsive to the question. 

DEFENDANT’ CounseL: That is for us to object, on the ground 
that the answer is not responsive, provided it is not so. 

The Court: I think it is admissible. 

PLaintiFr¥s’ CounsEL: Please note our exception to that answer. 

Q. Did your tests satisfy you that they were so? 

A. Yes, sir. 

PLAINTIFFS’ CouNsEL : I object to that question. 

The Court: Let it stand ; I think it is proper. 


To the ruling of the court admitting the evidence the plaintiffs 
excepted, and the exception was duly allowed. 

The witness was then asked: 

Q. What was included under the phrase “aniline dyes and colors” 
fifteen years ago? 

To which plaintiffs’ counsel objected on the same grounds as to 
similar questions. The objection was overruled. Plaintiffs excepted, 
and the exception was duly allowed. 

The witness then answered : 
247 All the colors produced from coal-tar, with the exception 
of anthracene colors. I think as a rule they are not regarded 
as aniline colors. 
Q. That was the commercial understanding at that time? 
A. Y es, sir. 


Apert F. Heat, being duly sworn and examined as a witness 
for the Government, testifies : 


By plaintiffs’ counsel : 


Q. What is your business ? 


A. Dyer. 

Q. How long have you been a dyer? 

A. About fifteen years. 

Q. What was your age when you began? 
A. I was twenty-one. 

Q. Where is your business? 

A. On Staten Island. 


By plaintiffs’ counsel : 
Q. What is the concern you are with? 
A. Barrett, Nephews & Co. 

By defendant’s counsel : 


Q. How long have you been in the dyeing business? 
A. Upwards of thirty years. 
Q. Are you acquainted with aniline dyes and colors? 
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A. Lam. 

Q. How long have you been acquainted with them ? 

A. Ever since I have been in the business. 

(. That is, since you have been in the business—fifteen years— 
you have been acquainted with them ? 

A. Yes, sir. 

Q. Do you know Pickhardt & Co.’s fast red naphthylamine roth 
echt? 


A. Y es, sir. 
248 (. Have you used it? 
A. Yes, sir. 
Q. Have you purchased it from them ? 
A. Yes, sir. 
@. Do you know their orange II and orange IV ? 
A 


Pst ae oe 


ORR Male, ake 


A. Not as such from that house; it is called A and B. i 
Q. Heve you bought orange A and B from them? : 
A. Yes, sir. : 
(). Have you bought and used resorcine red ? ; 
A. We have. ; 
(). From them ? : 
A. Yes, sir. : 
Q. What are those colors—resorcine red J, naphthylamine roth ; 
echt (fast red), and orange A and B” 
Preliminary cross-examination by plaintiffs’ counsel : | 

Q. Do you know how those colors are made? ®, 
A. I do not. | 
Q. Do you know anything about their composition ? ; 


A. I do not. 
PLAINTIFFS CouNSEL: I object to the question. 


The Court: He may answer. 
PLAINTIFFS’ COUNSEL: We except. 
rr . . . Pe 
(The question last put by defendant’s counsel was then read to 
the witness, and he answered as follows:) , 
A. We have always known them, always classed them, as aniline 
colors. 
By defendant’s counsel : | 
Q. Is that the way the trade understand them ? i 
A. Yes, sir. ‘ 
. oe one ; 
Q. To what was the term aniline dye or the term aniline color & 
applied when you began in business? 4 
A. Toall those—Bismarck brown and magenta, and so forth. | 
249 Q. Mention some more of them that you recollect. Man- 


chester yellow—do you remember that? 
A. Not as early a date as that. 
@. What is that? 
A. Not at that date, I do not. 


PLAINTIFFS’ CouNSEL: I don’t hear what you say. 
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The Witness: I don’t recollect it as early as I started in busi- 
ness. 


By defendant’s counsel : 


Q. Name those that you do. 
A. Those are the browns and some blues. 


Cross-examination by plaintiffs’ counsel : 


Q. Who do you mean by “we” when you said we understood 
them to be aniline dyes? 

A. The company with which I am employed—Barrett, Nephews 
& Co. 

Q. You have never bought these colors from any one except Pick- 
hardt & Kuttroff? 

A. Which colors do you refer to ? 

Q. The colors that he inquired of you about—the naphthylamine 
red, the resorcine red J, and the orange A and B. 

A. Yes, sir; I think we have. 

Q. From what [whom] have you bought them ? 

A. From Lutz & Movin, is one house, and Read Holliday was an- 
other house. 

@. Under what names did you buy them ? 

A. As orange I, II, III, or | and I, II and IV. 

Q. Under what name did you buy the fast red—the naphthyla- 
mine. 

A. The fast red I don’t think we got from any house except Pick- 
hardt & Kuttroff, under the head of or as a benzole. 

@. Under the head of what?” 

A. As fast crimson—as a benzole or fast crimson. 
250 Q. Don’t you know of an azo-benzole fast crimson and fast 
red R and fast red R R and fast red R R R? Don’t you 

know that they are different colors? 


DEFENDANT’s CounseL: Whatsense do you use that in? 
PLAINTIFFs’ CounsEL: Well, different dyes. 


A. They are used very much the same. 

Q. Do you understand or not that the azo-benzole fast crimson 
and the naphthylamine red, called the fast red, are different dyes ? 

A. I suppose they area different dye, but their result is very much 
the same. 

Q. What do you say? 

A. Their result is very much the same. 

Q. Do “ we”—that is, you and your firm—call the azo-benzole fast 
crimson an aniline dye? 

A. They always have been called so. 

Q. By you? 

A. Yes, sir. 

Q. When did you use that fast red ? 

A. This past summer. 

Q. Did you ever hear of naphthylamine red ? 
A. I have. 
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Q. When did you first hear of that? 

A. Some two or three years ago. 

Q. The fast red that you got from Pickhardt & Kuttroff came 
under a label similar to that (showing witness Plaintiffs’ Exhibit 
No. 15)? 

A. Yes, sir. 

. When did your house first purchase it ? 

A. I couldn’t say. 

(). You have no recollection of using it until last summer” 

A. Not directly ; no, sir. 

Q. What did you get it for ? 

A. For to be used in dyeing wools. 
251 Q. Well, what had you been dying such wools with before 
to get the same color? 

A. Mage ntas and orange. 

Q. Wasn't this dye represented to you as a new dye that would 
produce new effects ? 

A. Yes, sir. 

Q. And that was the reason you got it, wasn’t it? 

A. It was. 

Q. Did you ever hear of naphthylamine colors ? 

A. I have. 

(. What are those ? 

A. I don’t know. 

Q. You don’t know ? 

(No answer.) 

Q. Where did you first hear of them, and when ? 

A. I have heard of them for two or three years past. 

Q. For two or three years past you have heard of naphthylamine 
colors ? 

(No answer.) 

Q. And also of resorcine colors? 

A. Yes, sir. 

Q. A longer time than that. Wasn’t it more than two or three 
years you have heard of resorcine colors ? 

A. I don’t think I have. 

@. About two or three? 

A. About two or three years. 

(). What are resorcine colors ? 

A. They are reds. 

Q. Those were a new color, were they not? 

A. Yes, sir. 

(. Have you heard the term azo colors? 

A. Yes, sir. 

Q. For about how long a time? . 

A. The same length of time—two or three years. 

Q. You have heard of these terms in connection with your busi- 
er as a dyer, haven't you? 

I have. 
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Redirect by defendant’s counsel : 


Q. Have you understood these to be different colors from aniline 
colors or different varieties of aniline? 
A. Different varieties of aniline colors. 


252 Recross by plaintiffs’ counsel : 


Q. You supposed they were all made from aniline? 
A. I have no idea how they were made; I never questioned it. 
Q. Did you ever hear of phenol colors? 
A. I have. 
Q. Did you suppose that was a variety of aniline colors? 
A. I never knew anything about how it was made. 
Q. Did you understand that to.be a variety of aniline colors? 
A. I did. 
Q. Did you know phenol colors existed before aniline was discov- 
ered ? 
A. I don’t know. 
Do you know picric acid as an aniline dye? 
A. I should not. 
Q. Do you know what it is? 
A. I do not; no, sir. 
Q. Do you know whether it is a phenol color or not? 
A. I do not. 


» 


Henry B. Tuompson, being duly sworn and examined as a wit- 
ness on behalf of the defendant, testified : 


By defendant’s counsel. 


Q. What is your business ? 

A. I am superintendent of the Quaker City Dye Works. 

Q. Where are those dye works? 

A. In Philadelphia. 

Q. How long have you been so? 

A. I was there for three years, then left it; came back again, and 
[ have been there for three years since. I was one year in the 

Pacific Mills, at Lawrence. 
253 Q. Does that concern use aniline dyes? 
A. Yes, sir. 

Q. Has it all the time that you have been with it? 

A. Yes, sir. : 

Q. You have been acquainted with aniline dyes during that 
time:? 

A. Yes, sir. 

Q. Have you ever had any other acquaintance with them? 

A. No, sir. 

Q. Except as you have been there? 

A. Excepting from practical use of them. 

Q, Do you know Pickhardt & Kuttroff’s naphthylamine roth 
echt ? 

A. Yes, sir. 
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. Their orange II and IV? 


Q. 


(Plaintiffs’ counsel excepts.) 
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Yes, sir. 
Their resorcine red J ? 
Yes, sir. 


. State whether or not they are aniline dyes. 


We regard them as such. 
State, if you know, whether the trade so regards them. 


(Objected to.) 


Q. Do you know? 


I did not hear your last question. 
State, if you know, whether the trade regards them as aniline 


dyes. 
(Objected to.) 
A. 


PLAINTIFFS’ CouNSEL: I want to cross-examine him as to being 
an expert. 


I do; yes, sir. 


Preliminary cross-examination by plaintiffs’ counsel. 
You have never been a dealer in dyes? 
No, sir. 
And, as you just said, your experience in respect to dyes has 


been in the works in Phil: adel phia ‘ ? 
A. 


Q. 


Y es, sir. 

And at the Pacifie Mills, in Lawrence? 
A. Well, I buy the dyes; I buy them for our firm. 
Q. You buy them for your firm in Philadelphia? 
A. Yes, sir. 

And only for them ? 

Yes, sir. 

And for how long have you bought them ? 

Three years. 


_ Of whom have you bought them 9 


For the Quaker City Dye Works. 

You buy them for your firm in Philadelphia? 
Yes, sir. 

And only for them ? 

Yes, sir. 

And for how long have you bought them ? 
Three years. 


. Of whom have you bought them ? 


For the Quaker City Dye Works. 


. Of whom have you bought them ? 


Most all the aniline firms. 


,AINTIFFS’ CoUNSEL: I renew my objection, that the witness is 
not an importer. 
The Court: We will admit the evidence. 
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Direct examination resumed by defendant’s counsel : 
Q. (Repeated.) Does the trade so regard them ? 
DEFENDANT’s CounsEL: As aniline dyes? 


A. Yes, sir. 

Q. Do you know what are regarded in trade among anilines as 
fastest—that is, as to the relative position of them in respect to fast- 
ness? Inthe scale of dyes arranged according to fastness, how 
would the dyes stand ? 

A. Do you mean these colors in question ? 

Q. No; I mean aniline colors in general, including these. 

A. As arule, we do not consider them fast. 
255 Q. What would be standing at the head of a list in a scale 
arranged on that principle? 

A. It depends upon what you mean by “ fast ”"—fast to light or 
scouring. | 

Q. Does the trade have any meaning for fast ? 

A. I do not think they have. 

Q. They say fast to light or fast for scouring, or something of 
that sort; take it fast to light. 

A. I generally consider the Nicholson blues as fast as any colors 
there is, for light. 

Q. How about fast for scouring—soap ? 

A. Well, the naphthaline blues are fast for scouring. 

(. They are what you consider the fastest ? 

A. Yes; but they are not fast to light. 


Cross-examined by plaintiffs’ counsel : 


Q. You have bought this naphthylamine red ? 
A. Yes, sir. 
(). And used it? 
A. Yes, sir. 
Q. When did you first begin to use it? 
\. I don’t remember the exact date; soon after it appeared upon 
the market. 7 
Q. About 1879 or 1881; somewhere along there ? 
A. Well, we used it in 1879. It was within a month after it was 
imported, as far as I know of. 
(). What colors did you use it to produce? 
A. To produce cardinals or reds. 
Q. Reds on the scarlet side ? 
A. Yes, sir. 
Q. What dyes had you used prior to that to produce those colors? 
A. Magenta, Bismarck brown 
Q. Anything else ? 
A. Cochineal. 
Q. How about the colors produced by naphthylamine red? 
A. We use cochineal. 


~~ 


256 Q. You did use cochineal ? 


A. Yes. 
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Q. Look at the darker of those two reds (Plaintiffs’ Exhibit 2) 
Can you produce that color with Bismarck brown ? 

A. Yes, sir—that is, Bismarck brown in company with magenta ; 
that is the way we find them. 

(). Oh, it was a combination of colors ? 

A. Yes, sir. 

Q. Then you did not produce those colors with any one dye, or 
did you with any one dye; did you with cochineal ? 

A. I suppose cochineal in sufficient quantities would produce that. 

Q. Cochineal in sufficient quantities would produce that color ? 

A. So far as I know, I think it would. 

Q. Well, do you know any other single dye that would produce 
that color, aside from cochineal and naphthylamine ? 

A. No; I do not. 

Q. Have you ever made any experiments as to the fastness of this 
color? 

A. Yes, sir. 

Q. What experiments? 

A. Scouring and fulling dyes. 

. How do they stand scouring and fulling ? 

A. Well, they stand up to a certain ewes and then they begin to 
bleed—that i is, the color begins to disappea 

Q. Have you experimented with them as  todight | ? 

A. Yes, sir; we found that they are not as fast to light as some 
other reds. 

@. What other reds? 

A. Cochineal we consider the standard. . 

@. What other reds are faster than these ? 

A. I don’t know of any. 

Q. You don’t know of any? What other reds are faster to light? 

A. Well, I thirik—no; I don’t know of any. 
257 Q. That mixture of magenta and Bismarck brown that 
you speak of won’t stand ac cid ? 

A. I beg your pardon. 

Q. Will that mixture of magenta and Bismarck brown that you 
speak of stand acid ? 

A. No, sir. 

Q. Will it stand fulling ? 

A. It does not stand fulling. 

Q. Can you get these shades of color from the mixture of Bis- 
marck brown and magenta ? 

A. Yes, sir. 

Q. Have you got any samples? 

A. No, sir; I have samples, but not with me. We dye them at 
present with acid magenta and orange; that is the way they were 
originally produced—with Bismarck brown and magenta entirely — 
that is, by our firm. 

Q. That was the color on a crimson rather than ascarlet shade of 
red, wasn’t it ? 

A. We could produce any shade from a scarlet to a garnet. 
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Q. Under what name did you buy these dyes of the plaintiffs ? 
The Ras red, under what name did you buy that? 

A. We buy it as fast red. 

Q. And the packages come labelled ? 

A. Yes, sir. | 

Q. | (Handing the witness Defendant’s Exhibit No. 15.) How are 
they labelled ? 

[ suppose they are about the same as this—fast red R, it is 
printed ; [ don’t know R R at all. 

Q. With that word “ naphthylamine ” on them ? 

A. Yes, sir. 

Q. What kind of an idea did that convey to your mind when you 
saw it on them ? 

A. None. 

Q. They were introduced as a new color, were they not, when you 
first saw them ? , 

A. Yes, sir. 

Q. Did you ever hear the term “azo” used before this trial ? 
258 A. I could not say I have heard it used; I don’t think | 
have; I have come across it in reading. 

Q. What idea does that convey to your mind? 

[t does not convey any. 

Q. It never conveyed any idea to your mind in respect to these 
dyes producing these colors ? 

A. No, sir; not in connection with the dyeing qualities. 

(. Did you ever hear of anthracene colors? 

A. Yes, sir. 

Q. Does that convey any ideato your mind? 

A. No, sir. 

a Any phenol colors? 

I have heard of them : yes, sir. 

ry Does that convey any idea to your mind? 

A. Well, merely—I should not say it conveys no idea. I merely 
know them as classes, but I do not know what the chemical proper- 
ties of those colors are. 

Q. Well, then, you have known them as classes or colors? 

A. Yes, sir. 

Q. And you saw azo dyes advertised in the paper, didn’t you ? 

A. I didn’t hear your question. 

Q. You saw azo dyes and colors advertised ? 

A. Yes; I have. 

Redirect by defendant’s counsel : 

Q. You say “classes of colors,” you mean classes of anilines ? 

A. Classes of aniline; ves. 

©. Well, fuchsine? 

A. Yes. 

By plaintiffs’ counsel : 

Q. That was the idea that was conveyed to your mind that was 

suggested by the district attorney ; is that what you mean to say ? 
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A. I beg your pardon. 


PLAINTIFFS CouNSEL: That is all. 


259 [In the course of the trial a large amount of testimony was 

introduced on behalf of both parties as to the similitude or 
resemblance under Revised Statutes, section 2499, of the dyes and 
colors of the plaintiffs’ importations and various dyes and colors 
known in trade of this country and by chemists from 1869 to time 
of trial as aniline dyes and colors, it being contended upon the part 
of the defendant that the importations of the plaintiffs, if not speci- 
fied under and covered by the term aniline dyes, yet that they were 
chargeable as aniline dyes by similitude. 


The court then charged the jury as follows : 


WHEELER, J.: 

GENTLEMEN: The plaintiffs in this suit, as you know, claim to re- 
cover those sums of money paid to the defendant, who was collector 
of the port of New York, because these sums were illegally exacted 
bv the defendant, as collector, from the plaintiffs ; and they claim to 
recover on the ground that this money belongs to the plaintiffs and 
not to the defendant; that the plaintiffs are entitled to have the 
money returned to them because it was unlawfully exacted from 
them by the defendant as collector. 

The question is whether the money was layfully or unlawfully 
exacted from the plaintiffs upon these classes of goods as imports 
into the port of New York. ‘There are four different articles in 

question shown by these four samples introduced on the 
260 trial. They are known as the resorcine red J, naphthylamine 

red, orange II, and orange IV—that is, these two reds and 
these two oranges. ‘The collector levied a duty upon these articles 
as aniline dyes or colors, or as articles bearing a similitude to ani- 
line dyes or colors. ‘The plaintiffs claim this is wrong; that he has 
exacted too much; that they were subject to another duty. 

The question is whether the collector was wrong or right—a ques- 
tion for you to determine. 

Upon this proof it appears that substances known as aniline dyes 
began to be known or found out—invented and began to be known 
and come into use—about 1859 or 1860 or 1861; that they had not 
been known before; that they were used to some extent, as the evi- 
dence shows you, from time to time and in different ways up to the 
year 1864, and still further along until 1870, and still more up to 
1874. 

Congress enacted a law in regard to them in 1864; it enacted 
another and little different law in 1870; it re-enacted the law of 
1870 in 1874 in the same terms. ; 

In 1864 Congress used the term‘aniline dyes in subjecting articles 
to duty. Now, Congress passed that law for the guidance of the col- 
lectors of the different ports of entry and of merchants and import- 
ers dealing in such articles, and used the word as it was known 
among such persons in the ports of this country at that time—that 
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is, in 1864, in using the term aniline dyes, Congress meant articles 
and substances which were known by that name among merchants 
and importers in the ports of the United States in 1864, when they 
used the word. 
261 In 1870 they added a little. They said “aniline dyes, by 
whatever name known.” Now, we have to look at the evi- 
dence to see what they mea: t.then; what had been known under 
the name aniline dyes up to that time—what substances—not among 
chemists and scientific men merely, but among this class of people 
to whom this part of the legislation of Congress is addressed—that 
is, dealers in colors, importers, and those to whom this law would 
apply. Now, whatever substance had been known as aniline dyes 
in that way up to that time were kept along and not detracted from, 
because the same things had come to be known by different names— 
that is, Congress applied this law to the same subjects as before and 
“by whatever name known.” 

They continued that again in 1874—the same language and in 
the same sense. 

If those articles or either of them—these four articles—would (ac- 
cording to the understanding of that class of men—that is, commer- 
cial men—dealers in these articles, importers of these articles in this 
country) be included in the class of articles known as aniline dyes, 
by whatever name they had come to be known at the time in ques- 
tion, then they were subject to the duty of aniline dyes. You see 
that is quite a plain question upon this evidence. 

What was known as aniline dyes in 1870 and 1874, in June, at 
the time this act of Congress took effect, as a class of articles which 
had acquired that name by reputation and use among dealers and 

importers in that kind of articles? 
262 The evidence tells you what. You have heard all the evi- 
dence in the case bearing on that subject and all the wit- 
nesses as to what was then known; they have told you. 

Congress used this term aniline dyes as applied to theclass. They 
did not specify any particular thing, any one of those blues or reds 
or oranges; they did not say that; but they said aniline dyes, mean- 
ing what would be known among this class of persons as aniline 
dyes. That tells us what the class was. The law was made for the 
future in 1870 and again In 1874. 

Now if these articles—these four articles—all of them, fall within 
that class generally, then the defendant is entitled to a verdict; the 
plaintiffs are not entitled to recover; the duty was probably [| prop- 
erly | assessed. 

If they don’t, or either of them does not, then there is another 
consideration about it. 

The law provides that if articles are not enumerated in the par- 
ticular list—that is, if they are non-enumerated articles, they shall 
bear the same dutv—they shall then be subject to the same duty as 
articles to. which they bear a similitude would, either in “ material, 
quality, texture, or the use to which it may be applied.” If those 
do not fall within the class of aniline dyes, then the question will 
be whether they bear a similitude to the articles which are in that 
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class or which were in that class at the time when these laws were 
passed, in either of these respects. If they do, then they were duti- 
able the same as aniline dyes were. 
263 Now take these respects. Perhaps the word “texture” does 
not apply to this subject, so we will lay that out. But “ ma- 
terial ;” Congress says if they bear a similitude either in material, 
quality, or the use to which they may be applied they shall bear 
the same duty. Now then, if those articles or either of them bear 
a similitude to what were known as aniline dyes, at the time of the 
passage of the act, in “material”—that is the word used by Con- 
gress—if these bear a similitude in material, they are dutiable. 
Congress uses the word again, expressing the. same idea—resem- 


-blance. Is there a resemblance? Do they bear a similitude in 


material? That is, are these articles or either of them composed of 
the same material that aniline dyes are composed of, in whole or in 
part? Ifso, then they bear a similitude—they would bear a simil- 
itude in material. Quality—a similitude in quality. Are these 
articles or either of them of the same quality, on all the evidence in 
this case? You have heard it all, and I shall not try to repeat any 
of it to you. Do these articles or either of them bear a similitude 
in quality to the dyes known as aniline dyes when this law was 
passed? If they do, then they are dutiable. In quality are they 
alike? Do they resemble one another? Are the qualities the 
same? ‘That is the question. If they are, then they bear a simill- 
tude, and they are dutiable. If either of them does, it is so. Then 
again, as to the “use to which it may be applied.” Is there are 
[any] similitude in use? We have had a great deal of evidence as 

to what aniline dyes were in use in 1864. But the proper 
264 time to look at particularly is 1870 and 1874, as to what ani- 

line dyes were known then and in use, and what their uses 
were—what uses they were applied to. Are they applied in the 
same way—do they bear a similitude in the uses to which they may 
be applied or either of them ? 

Well, now, they were applied to dyeing fabrics. These are ap- 
plied to dyeing. Perhaps that similitude is too far off. I think it 
is in that wide sense; but in mode of use, similitude in the same 
kind of dyeing, producing the same colors in substantially the same 
way so as to take the place in use. If they do, why then, I think, 
they bear a similitude in use,and so instruct you. 

If these articles are either aniline dyes or bear a similitude to 
aniline dyes in either of these respects—all of these articles, all 
four of them—then the defendant is entitled to a verdict. 

If they are neither aniline dyes and do not bear a similitude, 
then the plaintiffs are entitled to a verdict for the full amount. If 
neither of them is not and does not bear a similitude, or any less 
than all of them, then the plaintiffs are entitled to a verdict as to 
those for the amount of duties that were charged which ought not 
to be charged. 

In view of a suggestion made in the argument, I will say to you 
that, with reference to this question of similitude, some allusion has 
been made to the free list, and I desire to say to you that the plain- 
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tiffs could not have articles classed as free on account of any simili- 
tude which they bear to articles on the free list at that time. You 

are not to look there for similitudes. You need not 
265 trouble yourselves about any similitude, except a similtude 

to aniline dyes. You need not take any care about the free 
list in any way. ‘This is the article, “ aniline dyes or colors, by what- 
ever name known.” We will look at that on all the evidence in 
this case and see if these articles fall within that description as com- 
imercially known,or bear a similitude to the articles which fall within 
that description as they were known in 1870 and 1874. 

And on suggestion I will state to you that in considering this 
subject you are not to consider aniline dyes as a term synonymous 
with “coal-tar dyes.” Congress did not use the term “ coal-tar 
dyes;” they used the term “aniline dyes,” and so you are to look 
at the term aniline dyes as such, and as shown to be by this com- 
mercial usage at that time, and particularly at those times—1870 
and 1874. 

Something has been said about the burden of proof. In this 
class of cases the burden of proof rests upon the plaintiffs to fairly 
satisfy you by evidence that these duties were wrongly exacted—that 
is, the plaintiffs are under the necessity of producing evidence 
which fairly preponderates in your mind in favor of the view that 
the defendant, as collector, was wrong in exacting the duties which 
he did exact—that is, the plaintiffs must show to you by a fair pre- 
ponderance of evidence that these were neither aniline dyes nor 
bore any resemblance to them in the particulars which I have 
pointed out. That preponderance of evidence means merely this: 
that it must make your minds incline that way on the proof—that 

is, look at this question as to whether these fall within the 
266 class of aniline dves. If you more think that they do not 

than that they do, then the plaintiffs have sustained that 
burden, have brought proof enough; but if you are exactly even 
in your minds, then the case must turn for the defendant, because 
the plaintiffs have not made out by a preponderance of evidence in 
their favor the fact that it was incumbent upon them to make out 
by evidence. And just so as to the resemblance. And that is all 
there is as to the burden of proof in a civil case, which this 1s. 
Plaintiffs must make out their case fairly ; that is all there is to it. 

Something has been said about the justice or the injustice of 
these exactions of the tariff. Perhaps it is not necessary to remark 
to you that that is a subject about which we have no concern what- 
ever. It is nothing tous; wedo not make the law; Congress makes 
the law; they impose just such duties as they please and on just 
such articles as they please. Those who import must pay them. If 
they prefer not to import and pay them they must not import. 
We cannot help them either way. We have to take the law just as 
it is—just as they make it. If within the law as Congress made it 
these goods are not dutiable as defendant assessed duties upon them, 
and the defendant compelled the plaintiffs to pay too much, they are 
entitled to recover it back. If not, if the collector was right or is 
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not shown to be wrong, then the Government is entitled to retain 
the money. 7 
You may take the case, and I shall desire to know if you 
find any one of these articles to be dutiable and the others 
not. If you do, then there are different sums; and here 
267. is a memorandum made by the stenographer, showing 
how much the plaintiffs claim to have been illegally 
exacted upon each one of the imports. If you return a verdict for 
the plaintiffs as to all of them, why, you won’t, of course, need to 
trouble yourselves as to any items. They do not stand on pre- 
cisely the same evidence, all of them. They are not all alike, and 
you may think that the plaintiffs are entitled to recover back as to 
some or as to all, or you may not think so—but if you do think so, 
this memorandum will tell you the amount; that is,as to the resor- 
cine red, $176 p.; as to the orange LV, $103.98. Now, if you return 
a verdict as to any of these articles, and not as to all, in favor of the 
plaintiffs, be prepared when you come in with your verdict to tell 
which article and how much, so that the proper record may be 
made, and you can take this paper. 


PLAINTIFFS’ CouNsEL: If the court please, I desire to except to the 
refusal of the several requests that we made, except two, which the 
court has charged. ‘To each of them se parately, except so far as the 
court has chi urged, we desire to except as to each of them. 

The Court - Yes, sir. 

PLaintirrs’ Counset: And I also desire to except to that portion 
of your honor’s charge afte ‘r where your honor stated that the term 
aniline dyes was used in 1864 as it was known among merchants ; 
to that portion following, that commences: “That when Congress, 
in the year 1870, added the words, ‘by whatever name known ;’ 
that whatever substances were included then were kept along, and 

not detracted from.or added to.” That portion that com- 

268 mences there «nd referring to this subject. 
And, again, to that portion of the charge where the same 

idea is referred to in relation to the act of 1874. 

Also to that portion of your honor’s charge commencing: “That 
is [if] these articles, in 1874, in this country, be included in the class 
of articles then dutiable as aniline dyes, they are dutiable as aniline 
dyes;” and particularly excepting to itin connection with the sub- 
sequent statement that the law of 1874 was made for the future, 
and including all dyes which might be subsequently known in that 
class; and particularly, also, to that portion of the charge in which 
your honor stated thi at C ongress (and the ground in that connection) 
used this term as applied to the class. 

And to that portion also of the charge in which your honor says 
“Tf they fall within that class of aniline dyes the defendant is en- 
titled to a verdict.” 

Also to the charge upon the similitude portion of the act ; to that 
portion of your honor’s charge in reference to the word “ material.” 

Also to that portion of the charge relating to the similitude in the 
same kind of dyeing. 
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The Court: As to uses? 

PLAINTIFFS’ CouNSEL: As to uses. I also desire to make an ad- 
dition to the requests previously handed up to your honor. I re- 
quest your honor to charge the jury, in respect to similitude of qual- 
itv, that the mere quality of producing color is not a sufficient 
similitude to warrant the jury in finding a verdict by reason of 

similitude. 
. 269 The Court: Well, I don’t know exactly what the practice 
is here about receiving a request at this time; but, without 
' making any question as to that now, I will hear it. 

PLAINTIFFS’ CouNSEL: It is in accordance with the practice as we 
have been accustomed to it. 

The Court: I will follow that practice. Won’t you repeat that 
request ? 

PLAINTIFFS’ CounsEL: I ask your honor to charge the jury, in 
respect to similitude of quality, that the mere quality of producing 
| color, or dyeing, is not a sufficient similitude to warrant the jury in 
finding a verdict for the defendant by reason of similitude. 

The Court: I think I have told the jury that—that is, that the 
mere fact that it colors is not a similitude. I think I told them that. 
: _ Pratntirrs’ Counsev: I also request your honor to instruct the 
' jury that if all or any of these dyes—that if they should find upon 
a fair preponderance of testimony that they were used as a substi- 
: tute and in place of cochineal, and not as a substitute for any ani- 
line dye known at the time of their introduction, the plaintiffs on 
that branch of the case are entitled to a verdict. 
The Court: I will leave that as I have. I think the general in- 
struction to the jury is sufficient. 


Plaintiffs’ counsel excepted, and the exception was duly allowed, 
Thereupon counsel for plaintiffs excepted to the charge, as follows: 
“Tn 1870 they added a little. They said ‘ aniline dyes, by 
: 270 += whatever name known.’ Now, we have to look at the evi- 
| dence to see what they meant then, what had been known 
under the name of aniline dyes up to that time—what substance— 
3 not among chemists and scientific men merely, but among this class 
of people to whom this part of the legislation of Congress is ad- 
dressed—that is, dealers in colors; importers, and those to whom this 
law would apply. Now, whatever substances had been known as 
artiline dyes in that way up to that time were kept along and not 
detracted from, because the same things had come to be known by 
different names—that is, Congress applied this law to the same sub- 
; jects as before and ‘ by whatever name known.’” 
To the above-quoted portion of the charge counsel for plaintiffs 
excepted, and the exception was duly allowed. | 
“They continued that again in 1874; the same language and in 
the same sense.” 
To the above-quoted portion of the charge counsel for the plain- 
tiffs excepted, and the exception was duly allowed. 
“If those articles or either of them—these four articles—would 
(according to the understanding of that class of men—that is, com- 
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mercial men, dealers in these articles, importers of these articles, in 
this country) be included in the class of articles known as aniline 
dyes, by whatever name they had come to be known at the time in 
question, then they were subject to the duty of aniline dyes. You 
see that is quite a plain question upon this evidence.” 

To the above-quoted portion of the charge counsel for plaintiffs 

excepted, and the exception was duly allowed. 
271 “What were known as aniline dyes in 1870 and 1874, in 
June, at the time this act of Congress took effect, as a class of 
articles which had acquired that name by reputation and use among 
dealers and importers in that kind of articles.” 

To the above-quoted portion of the charge counsel for plaintiffs 
excepted, and the exception was dulv allowed. 

“Now, if these articles—these four articles, all of them—fall 
within that class generally, then the defendant is entitled to-a ver- 
dict; the plaintiffs are not entitled to recover. The duty was 
properly assessed.” 

To the above-quoted portion of the charge counsel for plaintiffs 
excepted, and the exception was duly allowed. | 

“ Now, then, if those articles or either of them bear a similitude 
to what were known as aniline dyes, at the time of the passage of 
the act, in ‘ material ’"—that is the word used by Congress—if these 
bear a similitude in material, they are dutiable. Congress uses the 
word again, expressing the same idea—resempblance. Is there a re- 
semblance? Do they bear a similitude in material? That is, are 
these articles or either of them composed of the same material that 
aniline dyes are composed of, in whole or in part? If so, then they 
bear a similitude; they would bear a similitude,.in niaterial.” 

To the above-quoted portion of the charge counsel for plaintrfls 
excepted, and the exception was duly allowed. 

“Then, again, as to the ‘use to which it may be applied.’ Is 
there any similitude in use? We have had a great deal of evidence 
as to what aniline dyes were in use in 1864; but the proper time 

to look at particularly is 1870 and 1874, as to what aniline 
272 dyes were known then and in use, and what their uses were— 

what uses they were applied to. Are they applied in the 
same way. Do these bear a similitude in the uses to which they may 
be applied or either of them ?” | 

“Well, now, they were applied to dyeing fabrics. These are ap- 
plied to dyeing. Perhaps that similitude is too far off. I think it 
is, in that wide sense. But in mode of use, similitude in the same 
kind of dyeing producing the same colors in substantially the same 
way, so as to take the place in use—if they do, why then I think 
they bear a similitude in use, and so instruct you.” 

To the above-quoted portion of the charge counsel for plaintiffs 
excepted, and the exception was duly allowed. . 

Thereupon plaintiffs’ counsel requested the court to charge— 

“That the term aniline dyes and colors, by whatever name known, 
is not used in a general commercial sense, but as a descriptive term, 
and primarily includes only such dyes as are in fact aniline by their 
constitution.” 
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The court declined so to charge, and to the refusal of the court 
to charge specifically as requested plaintiffs excepted, and the ex- 
ception was duly allowed. 

“ That, in determining the question at issue, to instruct the jury 
to disregard all the testimony of the defendant as to the general 
name under which the articles in question were bought and sold.” 

The court declined so to charge, and to the refusal of the court to 
charge specifically as requested plaintiffs excepted, and the excep- 

tion was duly allowed. 
273 “That it is immaterial how the articles in question were 
regarded in trade, and that the plaintiffs are entitled to a 
verdict if they are satisfied, upon a fair preponderance of testimony, 
that the dyes in question are a new and different dye from the ani- 
line dyes known 1n 1874, and are not in fact aniline dyes, unless the 
jury should find similitudes under the statute.” 

The court declined so to charge, and to the refusal of the court to 
charge specifically as requested plaintiffs excepted, and the excep- 
tion was duly allowed. 

“ If the jury find that the plaintiffs’ goods were not known in com- 
merce until since June, 1874, the plaintiffs are entitled to recover, 
unless the jury find they bear the statutory similitude to the 
aniline dyes and colors known in 1874.” 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 
allowed. 

“That in considering the question of similitude the jury are to 
consider all the evidence as to similarity and dissimilarity, and that 
fastness, cheapness, freedom from poison, ease of use, and particu- 
larly capacity to produce a particular color, are all to be taken into 
account.” 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 
allowed. 

“To instruct the jury that the term aniline dyes in the statute is 

not synonymous with coal-tar dyes, and that on the uncon- 
274. tradicted evidence in this case there were in 1870 and 1874 

coal-tar dyes and colors which were not aniline dyes and 
colors.” 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 
allowed. 

“If the court rules that the term ‘aniline dyes and colors, by 
whatever name known,’ is used in its commercial sense, then it 
does not apply to the goods in question if the jury find upon a fair 
preponderance of testimony that they are a new article, not known 
to commerce, at the time of the passage of the act.” 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 
allowed. | 

“That in determining the question whether the dyes in er 
are commercially aniline dyes the jury are to take into consideration 
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only the evidence of those witnesses who testifv from knowledge of 
actual mercantile transactions in respect to the goods in contro- 
versy. 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 
allowed. 

“To instruct the jury that in determining the question of simill- 
tude they are to limit themselves to a comparison of the plaintiffs’ 
dyes with the aniline dyes known in and prior to June, 1874.” 

The court declined to charge otherwise than as already charged ; 
to which ruling plaintiffs excepted, and the exception was duly 

allowed. 
270 Plaintiffs’ counsel also requested the court to charge as fol- 
lows: 

[ also request your honor to instruct the jury that if all or any of 
these dyes—that if they should find upon a fair proponderance of 
testimony that they were used as a substitute and in place of cochi- 
neal and not asa substitute for any aniline dye known at the time of 
their introduction, the plaintiffs on that branch of the case are en- 
titled to a verdict. 3 

The Court: I will leave that as I have. I think the general in- 
struction to the jury is sufficient. 


To the refusal of the court to charge specificably as requested plain- 
tiffs’ excepted, and the exception was duly allowed. 


And inasmuch as the matters aforesaid do not appear upon the 
record or otherwise than by this bill of exceptions, on the prayer of 
the said plaintiffs, by their counsel, the said judge has to this bill of 
exceptions put bis hand as of the 6th day of February, A. D. 1884. 


(Signed) HOYT H. WHEELER. 
276 [Endorsed :] No. 5798. U.S. circuit court, so. dist. of N. 


Y. Wilhelm Pickhardt & ano. vs. Edwin A. Merritt. Bill, 
of exceptions. C. Bainbridge Smith, attorney for plaintiffs; S. G. 
Clarke, of counsel. U.S. circuit court. Filed Jan. 8, 1886. ‘Timo- 
thy Griffith, clerk. 


277 United States Circuit Court, Southern District of New York. 


WILHELM PIcCKHARDT and ApoLF KUTTROFF 
against o798. 
EpwIn A. MERRITT. 


It is hereby consented that the plaintiffs deposit with the clerk of 
this court, in lieu of a bond for damages and costs, the sum of five 
hundred dollars as security on the writ of error from the judgment 
entered in this action on the 4th day of May, 1886, in favor of de- 
fendant for $222.45, and that upon such deposit being made aun 
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order may be made staying all proceedings on said judgment until 
the hearing and decision of said writ of error. 
New York, July 2nd, 1886. 


(S'g'd) STEPHEN A. WALKER, 
U. 8. Attorney & Att'y for Def’t. 
(H. C. P.) - 


(endorsed :) U.S. circuit court. Wilhelm Pickhardt & ano. ag’st 

Kdwin A. Merritt. Consent & order allowing deposit. C. Bain- 
bridge Smith, pl’ffs’ att’y, N. Y. city. 

278 (File-mark :) U. S. circuit court. Filed July 9, 1886. 
Timothy Griffith. clerk. f 


279 United States Circuit Court for the Southern District of New 


York. 


WILHELM PICKHARDT and ApDOL¥F KUTTROFF ) 
ag st > 5798. 
Epwin A. MERRITT. 


On reading and filing the consent that the plaintiffs may deposit 
the sum of $500.00 in lieu of a bond for damages and costs, now, on 
motion of C. Bainbridge Smith, attorney for plaintiffs, it is ordered 
that the plaintiffs deposit the sum of $500.00, in lieu of a bond for 
damages and costs, with tlie clerk of this court as security on the 
writ of error from the payment rendered in favor of defendant on 
the 4th day of May, 1886, and that upon such deposit being made 
all proceedings upon said judgment be, and the same are hereby, 
stayed, pending the hearing and decision of said writ of error. 

Dated N. Y., July Sth, 1556. 

(S’g’d) WM. J. WALLACE. 


280 United States Supreme Court. 


Wituetm Picknarpt and Apoiten Kurrrorr, Plaintiffs in Error, | 
ve. ' 
Epwin A. Merritt, Late Collector of the Port of New York, De- | 


fendant in Error. 


Afterwards, to wit, on the second Monday of October term, 1886, 
before the justices of the said Court, at the Capitol, in Washington, 
come the said plaintiffs in error, by C. Bainbridge Smith, their at- 
torney, and say that in the record and proceedings aforesaid there 
is manifest error, in this, to wit, that by the record aforesaid it ap- 
pears that the judgment aforesaid, in form aforesaid, was given for 
the said defendant in error against the said plaintiffs in error, 
whereas by the law of the land the said judgment ought to have 
been given for the said plaintiffs against the said defendant. 

2. That there was error in refusing to direct a verdict for the 

plaintiffs. 
281 3. The plaintiffs in error further assign for error the several 
pleadings, instructions, and refusals to instruct, admission of 
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testimony and refusals to admit, the charge and refusals to request 
to charge, which were by them made grounds of exception upon the 
trial, as by the bill of exceptions in this reeord appears. 

And the said plaintiffs pray that the judgment aforesaid, for the 
error aforesaid and other errors in the record and procee dings afore- 
said, may be reversed, annulled, and altogether heid for nothing, and 
be restored to all things which they have lost by occasion of said 
judgment, &c., &e. 


Attorney for Plaintiffs in Error. 


(Endorsed :) U. S. Supreme Court. Wilhelm Pickhardt vs. Ed- 
win A. Merritt, late collector of the port of New York. Assign- 
ment of errors. C. Bainbridge Smith. attorney for plaintiff,94 Lib- 
erty St., New York city. 'U. 8. circuit court. Filed Sep. 10, 
1886. Timothy Griffith, clerk. Due service of a copy of the within 
is hereby admitted. N. Y., Sept. 10th, 1886. (S’g’d) Stephen A. 
Walker, att’y for def’t in error. 


282 Supreme Court of the United States. 


WILHELM PicknHArpT & Apotpn KurtTrTRoFP, 
—— error, : » Joinder in Error. 
Epwin A. Merritt, Defendant in Error. 

And afterwards, to wit, on the second Monday of October in said 
term, the said defendant in error, by Stephen A.W alker, his attor- 
ney, comes here into court and says that there is no error, either in 
the record or proceedings aforesaid or in the giving of the judgment 
aforesaid. 

And he prays that the said Supreme Court, before the justices 
thereof, now here, may proceed to examine as well the record and 
proceedings aforesaid as the matters aforesaid above assigned for 
error,and that the judgment aforesaid, in form aforesaid given, may 
be in all things affirmed, &c. 

(S’g’d) STEPHEN A. WALKER, 
Attorney for Def’t in Error. 


983 (Endorsed :) United States Supreme Court. Wilhelm Pick- 

bardt & Adolph Kuttroff, pl’ffs in error, vs. Edwin A. Merritt, 
deft in error. Joinder in error. Stephen A. Walker, attorney for 
def’t in error. Due service of a copy of the within is hereby ad- 
mitted this 10 day of September, 1886. (S’g’d) C. Bainbridge Smith, 
attorney for plaintiffs in error. U.S. circuit court. Filed Sept. 10, 
1886. Timothy Griffith, clerk. 
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284 UNITED STATES OF AMERICA, 88: 


To. Edwin A. Merritt, Greeting : 


You are hereby cited and admonished to be and appear at a Sa- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
southern district of New York, wherein Wilhelm Pickhardt and 
Adolf Kuttroff are plaintiffs and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 8th day of July, in the 
year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and teuth. 

WM. J. WALLACE, 
Circuit Judge. 


285 [Endorsed :] Supreme Court of the United States. 5798. 

Wilhelm Pickhardt & ano. ag’t Edwin A. Merritt. Citation. 
C. Bainbridge Smith, att’y for pl’ffs, 94 Liberty street, New York 
city. Due service of within is hereby admitted. N. Y., Aug. 3d, 
1886. W.S.J. A copy of the within paper has been this day re- 
ceived at this office. Aug. 3,1886. Stephen A. Walker, U.S. attor- 
ney. 7 


[Stamped:] U. S. circuit court. Filed Aug. 6, 1886. Timothy 
Griffith, clerk. Received, U. S. attorney’s office, Aug. 3, 1886. 


Endorsed on cover: S. New York C.C. U.S. No. 97. Wilhelm 
Pickhardt and Adolf Kuttroff, plaintiffs in error, vs. Edwin A. Mer- 
ritt, late collector of the port of New York. Filed September 29, 
1886. 
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Supreme Court of the United States, 


WILHELM PIcKHARDT ef ai.. 
Plaintiffs in Error, 
' 


V8. 


Epwin A. Merritt, late Collector, 
etc. 


The plaintiffs in error here, plaintiffs in the Court 
below, brought this action in the Circuit Court for the 
Southern District of New York, for the recovery of 
duties alleged to have been illegally collected on the 
following imports, viz.: 

Naphthylamine Red. 

Orange II. 

Orange IV. 

Resorcin Red J. 

The date of entry at the Custom House was in Janu- 
ary and February, 1879. 

The Collector assessed duty upon all of them at the 
rate of 35 per centum ad valorem, and fifty cents per 
pound under the provisions of Paragraph 431, Schedule 
M, Section 2504, of the Revised Statutes of June 22, 
1874, which is as follows : 

“Paints and dyes.—Aniline dyes and colors, by 
whatever name known: fifty cents per pound, and 
thirtv-five per centum ad valorem.” 

Plaintiffs paid the assessment under protest, claiming 
as a ground of protest that these articles were liable to 


9 
a duty of twenty per centum only, under Sec. 2516, 
Rev. Stat., which was as follows: 

* Sec. 2516. There shall be levied, collected, and paid 
on the importation of all raw or unmanufactured articles, 
not herein enumerated or provided for, a duty of ten 
per centum ad valorem; and on all articles manufactured 
in whole or in part, not herein enumerated or provided 
for, a duty of twenty per centum ad valorem.” 

Plaintiffs took appeals touching all the articles to 
the Secretary of the Treasury, who, by decision dated 
March 15, 1879, affirmed the assessment. 

This suit was brought April 3, 1879 

Answer was filed averring that “ said merchandise 
were dutiable according to the laws of the United 
States at the rates at which the same were assessed ” 
(p. $). 

The suit came to a hearing Ja anuary 29th, 1884, before 
Judge WHEELER and a jury. 


Prior and subsequent Statutes. 


The Act approved June 30, 1864, provided as fol- 
lows : 

Chap. 171, See. 11. ‘‘ And be it further enacted, 
that on and after the day and year aforesaid (July 1, 
1864), in lieu of the duties heretofore imposed by law 
on the articles hereinafter mentioned, there shall be 
levied and collected and paid on the goods, wares and 
merchandise enumerated and provided for mm this 
section imported from foreign countries, the pollowing 
duties and rate s of duty, that is to sa 

‘On aniline dyes, one dollar per pound and thirty- 
five per centum.ad va/orem.” 

The Act taking effect December 31, 1870 : Approved 
July 14, 1870, provided as follows : 

Chap. 255, Sec. 21. ‘On aniline dyes and colors 
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by whatever name known fifty cents per pound and 
thirty-five per centum ad valorem.” 

Pieric acid was put on the free list. 

In the Revised Statutes of June 22, 1874, the pro- 
vision was modified to read as follows : 

Sec. 2504, Schedule M. “431. Paints and dyes— 
Aniline dyes and colors, by whatever name known : 
fifty cents per pound, and thirty-five per centum ad 
valorem.” 

By the amendment of March 3, 1883, now in force 
the provision was modified to read as follows: 

Sec. 2502, Schedule A. “82. All coal tar colors or 
dyes, by whatever name known and not specially enu- 
merated or provided for in this act, thirty-five per 
centum ad valorem.” 

The coal tar dyes or colors specially enumerated were 
only artificial alizarine. ; 

Pieric acid, which had been previously specially enu- 
merated, in the free list, was by this amendment 
stricken out and has been held, together with resolic 
acid (previously also classed in the free list), to come 
under the general heading, coal tar dyes or colors. 


Evidence on the trial. 


The record discloses the following witnesses for the 
plaintiff : 

Wm. Pickhardt, who gives, from a commercial stand- 
point, the history of the introduction into this country 
of the various artificial or coal tar dyes and colors. 

Dr. Chas. F. Chandler, Dr. John M. Ordevay, and 
Dr. Henry Morton, who give the characteristics physic- 
ally and chemically of the typical aniline dyes and 
colors as well as of the colors here in question, and also 
the substances from which the various artificial dyes 
were made and the dates when each was discovered and 
was introducud into commerce. 
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Defendant introduced the testimony of dealers who 
(without any pretense or knowledge as to the nature or 
derivation of the substances) said that they were, in the 
trade, arbitrarily called “ aniline dyes,” and that at the 
time the act in question was passed the term “ anilme 
dyes” had been applied in trade to all colors derived 
from coal tar or artificial colors, with few exceptions. 

Defendant's testimony did not tend nor seek, to con- 
trovert the plaintiffs’ testimony by which the following 


facts were established : 


1. The dyes and colors here in question were of re- 
cent discovery, and none of them were known in com- 
merce at the time the act was passed in June, 1874. 

Naphthylamine Red first became known in 1878 (pp. 
17, 28). 

Rosorein Red first became known in 1875 (pp. 22, 
28). 

Orange II. and IV. first became Rnown in 1877 
(pp. 17, 28). | 


2. Prior to 1864, when Congress first employed the 
term “‘aniline dyes and colors,” that term must have 
been exclusively applied to the coal tar dyes or colors 
which were in fact derived from aniline and possessed 
the typical characteristic qualities of aniline lyes, of 
which fuchsine (rosaniline) was the most conspicuous 
and important example ; because all of the coal tar 
dyes or colors then known were of that type (pp. 12 
and 13), excepting pieric acid, which was the subject of 
special enumeration in the act. 


3. Between 1864 and 1874 many new coal tar dyes 
or colors were discovered, some of which exhibited the 
constitution, characteristics and derivation of the typi- 
cal aniline dyes ; others of which did not; and still 
others of which were as yet uninvestigated and doubtful ° 
in that respect. 


The chart at the end of this brief has been com- 
piled from the testimony to illustrate at once the 
uncontradicted testimony as to the derivation of the 
various coal tar dyes and colors known in commerce up 
to 1874 and also those here in controversy, subsequently 
discovered. If, as a matter of fact, there were others 
known, they were of little importance and the testimony 
lays no particular stress upon them. 

In reading this chart, it should be borne in mind that 
napthaline, anthracene, benzol and phenol exist in 
coal tar and are extracted therefrom. The other bodies 
are derived from these by chemical transformations. 
The evolution of any of the colors may be ascertained 
by following backwards the series of arrows connecting 
it with “ coal tar.” 

Of course many of the dyes or colors given on this 
chart were subjeet to a great number of variations af- 
fecting their shade of color produced designedly in their 
manufacture often by the difference of a molecule more 
or less of one substance or another. 

This chart shows that the evolution of neither Naph- 
thylamine red nor Resorcin red passes through aniline. 
It also shows that the evolution of Orange II. 
passes through aniline only in one branch of its an- 
cestry. This fact suggests that, if the term aniline 
dyes or colors refers exclusively to the derivation, 
Orange II. and Orange IV. might be included but 
Napththylamine red and Resorcin red excluded. This 
is one possible interpretation. 

But the testimony 'of the witnesses for the plaintiff 
suggests another interpretation based upon the follow- 


ing facts, namely : 


4. In the art, the authoritative classification of coal 
tar dyes and colors is and has been ever since the arti- 
cles in question appared in commerce as follows (pp. 
27-8, 79, 100) : 

Anthracine colors, such as artificial alizarine. 
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Phenol colors, such as pierie acid. 

Diazo colors, such as napththvlamine red, orange [l. 
and orange LY. 

Aniline colors, such iis rosaniline. 

EKosine or resorcin colors, such as resorein red. 

This classification has been recognized ever since the 
dyes in question were discovered and before they be- 
came commercially known since which time it seems to 
have come to be used more or less even among mer- 
Heal, pp. 144-5, 


admits that while he had only heard of the colors in 


chants. Thus, defendant's witness 
question for two or three years he had also in connec- 
tion with his business as a dyer heard the term resorcin 
colors for two or three years, azo colors for the same 
length of time, and phenol colors. Defendant’s witness 
Thompson also admitted having heard the terms 
anthracine colors, phenol colors and having seen azo 
colors advertised. Holliday also cla8sed anthracine 
colors separately (p. 14). 

In physical properties the class of diazo colors differs 
generally from the typical aniline colors as follows (re- 
ferring particularly to pages 102-3, 80-1, 28-9). 


ANILINE COLORS. Azo CoLors. 


High tinctorial power com- Tinctorial power no higher 


pared with natural colors. 


fabrics 
without manipulation easily and 
directly. 


Attach themselves to 


Wanting in fastness. 


Color, generally on the blue 


shades—either blues or violets 
or reds which contain blue or 
green. 


Not fast to acids or alkalis. 


than natural colors. 


Attach them¢elves with 
difficulty, 
mordants. 


more 
being 


assisted by 


Relatively fast. 


Exactly the shades that ani- 
lack. Yellows and 
orange and yellowish reds. 


line colors 


Relatively fast to acids and’* 
alkalis. 
ened or cleared by acids and 
alkalis. 


Sometimes even bright- 


Combine readily with albumen Do not combine with albu- 
which is largely used asa mor- men. 
dant and in photographs. 


Not acid, unless sulphonated Always acid. 
like Nicholson blue. 


In constitution ; the class of aniline colors contains 
universally the radical amido-tri-phenyl-methane which 
is never found in the diazo colors (p. 100). 

“The regular aniline dye was rosaniline and from 
that by substitutions and modifications were derived 
various aniline violets and aniline blues and aniline 
greens. ‘These substances all exhibit the same general 
constitution. Chemically, they are all amido deriva- 
tions of tri phenyl-melthane, and consequently they all 
belong together; chemically, by their constitution, by 
their mode of preparation, by their origin, they belong 
together. Now, the azo dyes are totally different. It 
would be like confounding together in one group acids 
and alkalis ¥ (}). o4). 

The plaintiff's witnesses admitted that in two in- 
stances (in the cases of Bismarck Brown and Amido 
benzole yellow) dyes which upon investigation turned 
out to be possibly diazo dyes were upon their first in- 
troduction generally classed as aniline dyes, being 
sometimes called respectively Aniline Brown and 
Aniline Yellow. There was a good reason for this, 
however. 

These two dyes were crude substances obtained from 
aniline residues. That is to say, when aniline was 
treated to produce rosaniline the \ had it quantity of 
liquid left which contained some rosaniline and all the 
impurities ; and from this residue the Bismarck Brown 
and Aniline Yellow were made. Not knowing what 
they were, they were put in along with the aniline colors 
(p. n). Subsequently, two colors. apparently corrTe- 
sponding with these, were obtained from other sources, 


namely, amido-azo-benzole and tri-amido-azo-benzole, 
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the exact composition of which is not known, but which 
should probably be classed as azo colors. Of course, 
if the original Bismarck Brown and Aniline Yellow were 
in fact substantially the Sime aS these, the fact of their 
being obtained from the aniline residues led to an in- 
correct classification (pp. 53 and 109). 

According to the authoritative classification, there- 
fore, even, though aniline be the case of 
Orange Il. and Orange IV.) at some stage of their 
manufacture, yet, if it does not impress itself upon them 
sufficiently to give them the characteristics, physical or 
chemical, of the typical aniline dyes, like rosaniline, 
they are not to be regarded as in that class. 

in physical properties the class of resorcin colors 
differs, generally, from the typical aniline colors as fol- 


used (ais in 


lows (p. 107) : 


— . 
ANILINE. Resoroin Rep or Eosine. 


Used as a dye. Cannot be used generally as a 


dye. 


Cannot be used generally or 
efficiently for paints. 


Color, crimson, running up to 


Generally used as pigment for 
paints. 


Color, scarlet (yellowish red). 


violet (bluish red). 


5. The dissimilarity between aniline and azo colors 
is emphasized by the similarity of the latter to cochi- 
neal. 

At the time that aniline dyes were introduced the 
dyes in general use were produced either from animals 
or plants (p. 38). 

When aniline dyes entered the field they drove out a 
certain division or class of the animal or vegetable 
dyes, but did not effect others, because they had not 
the properties necessary to replace them. Each class 
of coal tar dyes superseded a distinct class of natural 


dyes. 


q 

“The common aniline dyes were good enough to dye 
silk and wool for certain colors, such as reds and blues 
and greens and intermediate colors, and a dyer was 
happy to get them for those purposes; but when he 
wanted any other color, any shade of color, or practi- 
cally any shade of yellow or any shade of scarlet, he 
still had to use the old dye woods or animal dyes, and 
if he wanted to print calico he was obliged to use the 
madder root. So the introduction of the artificial 
alizarine filled up one gap and replaced madder for 
calico printing. The introduction of the azo colors and 
the phenol colors filled up another gap and covered the 
whole chromatic scale ” (p. 67). 

“We have red aniline colors, and we have violet 
aniline colors; but we have no yellowish-red aniline 
colors and no orange aniline colors, so that there is a 
gap in the chromatic scale which is not filled by the 
aniline colors, but which is filled by the azo colors’ 
(p. 76). 

As a necessary consequence of the fact that the aniline 
colors are either blue, or red containing blue, or green, 
whereas, the colors here in controversy are oranges or 
reds containing vellow or scarlets : these have not re- 
placed the aniline. “ If one wants a color which ani- 
line gives, you can’t get it with the azo colors and vice 
versa the azo colors can't be supplied by anilines ” (p. 
103). 

‘ These azo dyes known as naphthylamine red and 
orange II. and orange LV. have not replaced any aniline 
dyes. They-have replaced cochineal and flavine, vege- 
table dyes or animal dyes” (p. 77). 

“In the chromatic scale of colors we may have ani- 
lines with various shades of blue—that is to say, an 
aniline red is never scarlet and cannot be made searlet : 
it always is crimson ; it inclines to blue, and this has 
always been a want seriously felt by dyers. They have 
desired to obtain good colors, brilliant colors, that 
would replace cochineal, but the aniline colors cannot 
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replace cochineal, and nothing was known that could 
until the discovery of the azo dyes.” 

The azo dyes were first introduced as substitutes for 
cochineal among the carpet manufacturers, who could 
not use aniline dyes because they were too fugitive. 
They were adopted to the almost entire exclusion of 
cochineal, so that in a few years the price of cochineal 
fell from one dollar to thirty cents per pound and the 
quantity imported from 12,000 to 2,000 bags per year 
(p- LS). 

[t was at first thought that the resorcine dyes would 
replace safflower, but it did not answer. Its principal 
use is asa pigment for wall paper and for painting 
agricultural implements, making a red paint with a 
beautiful bloom or lustre (p. 23). It is very little used 

‘for dyeing. 
The resorcine colors do not appear to have ever en- 


tered the field of aniline colors or rece versa. 


6. In the trade the term aniline dyes did not have 
any fixed signification. Every trader had his own mean- 
ing for it. At least, no two who have testified give it 
the same meaning. 

Lorrimer said it meant “all artificial colors ” (p. 130). 

Dupee said it meant any color from coal tar “ that is 
a color in itself, or produces a color directly, like red, 
or blue, or green, or violet, or yellow” (p. 137). 

Holliday said it meant “all colors produced from 
coal tar with the exception of anthracene colors” (p. | 
141). 

This contrariety doubtless originated from the fol- 
lowing custom among manufacturers : 

‘The dealers in aniline dyes head their price lists 
‘Aniline Dyes‘ and they put into them indigo and car- 
mine and cochineal and lac, pieric acid, and stannate 
of soda, which is used as a mordant, and all sorts, of 
things. Ona price list you generally find all that a 
dealer sells, and as the aniline colors are the character- 
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istic things the dealer puts that on top and then puts 
on his sheets his aniline colors; and then if he fur- 
nishes his customers with mordants for fastening colors 
he puts them on too; and if he deals in some of the 
vegetable colors he puts them on the same sheet, and 
yet they are all under the heading of aniline dyes” 
(p. OL). 

‘| should say that I do not think there was any 
knowledge on the part of those dealing in these colors 
as to what was or was not aniline ; they took as aniline 
anything that had anything whatever to do with aniline 
works ; if it was sold by a firm that usually sold aniline 
color they would take it for aniline without any ques- 
tion at all as to whether it was or was not” (p. 116). 

Congress did not intend to apply the term aniline 
dyes or colors in this blind manner, because, with the 
exception of this case, we believe that every coal-tar 
color which did not originate from aniline has been held 
to be outside this term. For example, pieric acid, 
rosolic acid (aurine), bromofluorescic acid, artificial 
alizarine. 


ASSIGNMENT OF ERRORS. 


The errors were committed by the admission of evi- 
dence which should have been excluded, by the charge 
to the jury, and by refusal to charge as requested. 

The errors, though specifically numerous, were at- 
tributable to three misconceptions of law ; and it will, 
therefore, be convenient to classify them accordingly. 


First Class of Errors. 
It was error to admit evidence, and give weight to 


the same in the charge to the jury, and refuse to charge 
as requested by plaintiffs with respect to the same, 
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showing what the importations in question were being 
called in the trade at the time of the trial, which was 
ten years after the passage of the act and five years 
after the importation, classification, protest, appeal and 
commencement of suit. 

In this class the following errors may be specified : 

1. The following questions to Lorrimer (pp. 130 and 
131): 

‘“(). (Repeated) Are those aniline colors, (Orange IL., 
Orange [V., Naphthylamine Red and Resorcin J) ? 

‘“A. All so considered by practical men. 

“(). Under what name—what generic name—have 
these colors been dealt in and used in this country?” 


2. The following questions to Turnbull (p. 133): 

“(. Under what names are these artificial colors 
bought and sold in this country ? 

“A. They are sold as aniline colors.” 

Then the same question was repeated as to each of 


the colors in question separately. 


3. The following questions to Dupee (pp. 134 and 
136) : : 

“(. Do you know under what general: designation 
those articles are dealt in, bought and sold by the trade 
in this country ? 

“A. Yes, sir; aniline colors. 

* ¥* * % ¥ % 

“(. By what general name are those colors known in 
trade in this country ? 

“A. Aniline colors. 


x ». % x: » 


““Q. Now, what is the expression used in the trade 


to designate ?” 


4. The following answer by Holliday (p. 141) : 
“A. They are regarded as such commercially—com- 
mercial aniline colors.” 
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5. The following question to the witness Heal (p. 
142): 

“Q. What are those colors—Resorcin Red J, Naph- 
thylanine, rothecht (fast red) and Orange A and B? 

“A. We have always known them, always classed 
them as aniline colors.” 


6. The following questions to Thompson (pp. 146-7) : 
“Q. State whether or not they are aniline dyes ? 
“ A. We regard them as such. | 

¥ # % % *% * 
““(). (Repeated.) Does the trade so regard them ? 


“A. Yes, sir.” 


7. Defendant’s Exhibit B, being a trade catalogue 
or price list dated in 1882 (p. 121). 


8. Defendant's Exhibit E, being a similar price list 
or catalogue (p. 127). 

9. Defendant's Exhibit F, being a letter dated May 
24th, 1879 (p. 128), and the box of samples referred to 


therein. 


10. The following paragraph from the Judge’s charge 
(p. 151): 

“If those articles or either of them—these four 
articles—would (according to the understanding of that 
class of men—that is, commercial men—dealers in these 
articles, importers of these articles in this country) be 
included in the class of articles known as aniline dyes 
by whatever name they had come to be known at the 
time in question, then they were subject to the duty of 
aniline dyes. You see that is quite a plain question 
upon this evidence.” 


11. The following paragraph from the Judge’s charge 
(p. 151): 


“Congress used this term ‘aniline dyes’ as applied 
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to the class. They did not specify any particular 
thing, any one of these blues or reds or oranges ; they 
did not say that, but they said ‘ aniline dyes,’ meaning 
what would be known among this class of persons as 
aniline dyes. That tells us what the class was. The 
law was made for the future, in 1870, and again in 


1874.” 


12. The refusal to charge as follows (p. 157) :, 

“That it is immaterial how the articles in question 
were regarded in trade and that the plaintiffs are en- 
titled to a verdict if they are satisfied upon a fair pre- 
ponderance of testimony that the dyes in question are 
a new and different dye from aniline dyes known in 
1874 and not in fact aniline dyes, unless the jury should 


find similitudes under the statute.” 


13. The refusal to charge as follagys (p. 157) : 

“Tf the jury find that the plaintiff's goods were not 
known in commerce until since June, 1874, the plain- 
tiffs are entitled to recover, unless the jury find that 
they bear a statutory similitude to the aniline dyes and 


colors known in 1874.” 


14. The refusal to charge as follows (p. 157) : 

“If the Court rules that the term ‘aniline dyes or 
colors, by whatever name known, is used: in its com- 
mercial sense, then it does not apply to the goods in 
question, if the jury find upon a fair preponderance of 
testimony that they are a new article not known to 
commerce at the time of the passage of the act.” 


Second Class of Errors. 


It was error to admit evidence, and give weight to 
the same in the charge to the jury, and to refuse the 
requests of plaintiffs respecting the same, showing the 
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signification of the term ‘“‘ Aniline Dyes or Colors” as 
a commercial term in contradistinction to a descriptive 
term. 

This class being broader than the first, comprehends 
tle same errors therein specified. It would be super- 
fluous to specify all of the additional errors of this 
class, since they pervade the record from beginning to 
end, but the following may be added : 


1. The overruling of the following ground of ob- 
jection by plaintiff's counsel (p. 128-9, 130): 

‘* PLAINTIFF'S COUNSEL : * I object that this 
witness is not competent so far as appears to testify 
as to the fact about which he is asked ; he may become 
competent, but at present he has not beer shown to be 
competent. 

“Tue Courr: As I understand, he is both a dealer 
and a user of these dyes. Now, it seems to me that 
being a dealer certainly he is competent to say by what 
name they are known. 

‘“ PLAINTIFF'S COUNSEL: That brings us, if your 
Honor please, right to the face of the confusing 
question (confusing to my mind certainly) whether the 
District Attorney stands upon the position that the 
clause in the statute ‘ aniline dyes and colors by 
whatever name known’ 1s a commercial designation or 
a descriptive enumeration, because the testimony that 
is called for is different whichever position the District 
Attorney may take upon that poimt. If he takes the 
position that it is a commercial designation, then the 
question will be whether the plaintiffs dyes were 
bought and sold and dealt in among merchants, 
importers and wholesale dealers in the year 1874, under 
the name of or under the class of ‘ aniline dyes.’ That 
is the commercial view. But if it is taken to bea 
descriptive enumeration then we are bound to have 
statements from people who know in fact what aniline 
dyes at that time were and whiat in fact aniline dyes 
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now are, and to know particularly in a chemical product, 
which you cannot tell by looking at what it is, and 
which you may not be able to tell by using it what it 1s; 
but certainly where it does not appear that this witness 
has ever used it or that he has done anything except look 
at it my friend must show some basis of knowledge 
before he can call upon this witness to express anything 
approximating an opinion.” 

After some intermediate discussion the Court said : 

“Tue Court: The way it strikes me is this: Con- 
gress has used this term, ‘ Aniline Dyes,’ as a term—as 
a word in the statute. They have not said, ‘ what is 
known to chemists,’ nor referred it to that class at all ; 
but they have used that word as a part of the language 
of the country. Now, I think when it is used with ref- 
erence to importers, it must be used, it must be taken 
and used in the sense it would be understood by them ; 
and that we cannot tie it down, although it is a subject 
involving chemistry, and the terms of chemistry to the 
language of chemistry, but to the general use of the 
word. The chemical use of the word might be so ex- 
tensive as to be the use of the country ; but I don't 
think it has been shown that it has got to be so as yet. 
[ think we must receive all the evidence as to the use 
of those terms in the statute. I think the subject is 
wide open. This was used by Congress in 1864 with 
reference to what was then known; it was used by 
Congress in 1870 in reference to what was then known, 
and then in 1874 with reference to what had then come 
to be known, and these provisions of the statute were 
made with reference, not only to what of the subject 
was then known, but what might come up thereafter. 
All these decisions together.” 

And further on the Judge continued : 

“So I shall admit all this class of evidence.” 

2. The refusal of the Court to charge as follows (p. 
156) : 
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“ That the term ‘ Aniline Dyes and Colors by what- 
ever name known,’ 1s not used in a commercial sense, 
but as a descriptive term, and primarily includes only 
such dyes as are, in fact, aniline by their constitution.” 


3. The refusal of the Court to charge as follows (p. 
157) ; ) 

“That in determining the question at issue to in- 
struct the jury to disregard all the testimony of the de- 
fendant as to the general name under which the articles 


in question were bought and sold.” 


Third Class of Errors. 


The refusal of the Court to charge the jury as fol- 
lows (p. Loo 

“ That if they should find upon a fair preponderance 
of testimony that they were used us a substitute’ and in 
place of cochineal, ana not as a substitute for any 
aniline dye known at the time of their introduction, 
the plaintiffs on that branch of the case are entitled to 
it verdict.” 


It is a general rule of interpretation of customs 


statutes to coustrue co 1) mnes ot articles ac- 
cording to the commercial understanding at the time. 
Two hundred chests of tea. 9 Wheat... 430. 
KMlhiott vs. Swartwout, 10 Pet., 137. 
UL. s. vs. One hundred and twelve casks, 


Curtis vs. Martin. 3 How.. 260. 
‘Maillard vs. Lawres loi /d.. 251. 
Arthur vs. Morrison, 96 U. S., 108. 
Arthur vs. Lahey, //., 112. 

Arthur vs. Davis. /d., 135. 
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(treenleaf vs. Goodrich, 101 U. S., 278. 
Robertson vs. Salomon 30. OU:~ 5... t} 
Barber vs. Schell, 107 U.S O17. 
Arthur vs. Butterfield, 125 U. 5., 70. 


Judge WHEELER undertook to apply that general rule 
to this case, but the facts here are such that the gen- 
eral rule is inapplicable. 

In all of the CASCS where it has been applied, Su) far 
as we know, the article in question had a commercial 
name at the time the law Wiis enacted, and the coImn- 
mercial evidence relied upon related to that period. 
Furthermore, the name which it was sought to apply was 
used in the act commercially and not descriptively. 
This case differs : 

1. Because the imports in question had no commer- 
cial name and were not discovered when the law was 
enacted, and had no commercial! name even at the time 
they were entered in the Custom House. That was 
their first appearance as merchandise and they had 
heen known to manufacturing chemists only for a short 
time. 

2. Because it was plainly the intention of Congress 
to use the term ‘*‘ Aniline dyes or colors,” not as an 
arbitrary commercial name, but as a descriptive term, 
so that no article not truly an aniline dye or color can 
be brought within that term even if erroneously so 


called by a tracer. 


II. 


The admission of evidence and the charge touching 
upon what these articles were called in commerce about 
the time of the trial were error, because the articles 
were undiscovered and therefore unnamed at the time 


the act was passed. 


ly 


Curtis vs. Martin, 3 How., 106, was decided under 
the Act of 1832, providing for a duty on “cotton bag- 
ging.” The following is from the statement of the 
case : 

“ Tt was established by the testimony on both sides 
that gunny cloth was imported largely into this country, 
solely for bagging, for the packing of cotton, since 
1835. In commercial language it has since been known 
as cotton bagging; but in 1832, at the time of the 
passing of the tariff of that year, it was not so known. 
The counsel for the Collector contended, at the trial in 
the Court below, that if the article was, in commercial 
understanding, known as cotton bagging at the time of 
its importation, it was subject to the duty, and that the 
term cotton bagging signified any fabric, without re- 
gard to the materials of which it is composed, that was 
used to bale or cover cotton, and prayed the Court so 
to charge the jury, which his Honor refused; but, on 
the contrary, charged that the point upon which the 
case turned was, whether the article in question was 
known as cotton bagging in the year 1832, when the 
Tariff Act was passed. 

The head note read as follows - 

“ The duty imposed by the Act of 1832, upon cotton 
bagging cannot properly be levied upon an article 
which was not known in the market as cotton bagging 
in 1832, although it may subsequently be called so.” 

It has, however, been held that where articles of 
subsequent introduction are fairly and clearly included 
by the language of the statute they may be classed 
under the same. 

In Newman vs. Arthur, 109 U.S., 132, 138, a new 
manufacture of cotton introduced subsequent to the 
enactment of the statute was exactly described by the 
statute. This Court held: 

“ The fact that at the date of the passage of the act, 
goods of the kind in question had not been manufac- 
tured, cannot withdraw them from the class to which 
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they belong, as described in the statute, where, as in 
the present case, the lanquage fairly and clearly in- 
cludes them ” (the italics are ours). 

[tis distinctly proven without any attempt at con- 
tradiction that neither naphthaline red nor resourcine 
red have any aniline in their composition and _ that 
aniline is not employed or produced at any stage of 
their manufacture and that neither in color nor fastness 
nor manner of dyeing, do they possess the characteris- 
tics of the typical aniline «yes. 

Manifestly the language “aniline dyes and colors’ 
does not “ fairly” or “ clearly include ” these. 

As to Orange IL. and Orange IV., it may be con- 
tended (unfairly as we shall see) that they are included 
by the language “ aniline dyes or colors” because the 
sulphanylic acid used in their manufacture is made 
from aniline ; but nothing of the kind can be urged as 
to napthaline red or resourcin red. 

If it cannot be shown that “tlie language of the act 
fairly and clearly includes” resourcin red and nap- 
thaline red,in accordance with the opinion above 
eited, the question arises in this case whether the sub- 
sequently originated erroneous language of the trade 
can be used as a substitute. If not, the testimony of 
Lorrimer, Turnbull, Dupee, Holliday Heall and Thomp- 
son was incompetent and immaterial where each of them 
testified that these colors were at present called “ aniline 
colors’ and the admission of that portion of their tes- 
timony (detailed under First Class of Errors) was error. 

The knowledge of these witnesses as to the nomen- 
clature applied to these colors was all subsequent, not 
only to the enactment of the statute, but also to the 
entry in the Custom House of the colors here in con- 
troversy and their classification. Not one of these 
witnesses pretends to have had any knowledge person- 
ally or by hearsay prior to 1879, when the goods in 
question were entered and the classification complained 
of was made. 
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The fact that these colors are to-day called by these 
men “‘ aniline colors,” is no evidence that the words an- 
iline colors of the statute clearly and fairly included 
them, because not one of these men pretends to have 
any knowledge enabling him to judge whether they are 
correctly called aniline colors or not. 

As an example of the ignorance of all of them Heal 
said (fol. 248): 

“(. Do you know how those colors are made ? 

“ A. I do not. 

Do you know anything about their composi- 
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tion ? 

“ A. I do not.” 

In admitting this class of evidence Judge WHEELER 
held (fol. 228) : 

“This was used by Congress in 1864, with reference 
to what was then known; it was used by Congress in 
1870 with reference to what was then known; and then 
in 1874, with reference to what had then come to be 
known ; and these provisions of the statute were made 
with reference not only to what of the subject was then 
known, but what might come up thereafter, all these 
decisions together.” 

We submit that Judge WHEELER confused the rule of 
law prevailing when the article in question was In com- 
merce at the time the act was passed, with the rule 
when the article was subsequently discovered. In the 
former case the language of merchants and importers 
prevails, even if incorrectly applied. In the latter case, 
however, no incorrect application of a name employed 
in the prior act should serve to bring an article into 
the act which, if correctly called, would not be within 
it. On the contrary, we understand Newman vs. Ar- 
thur to hold that the ‘article must be clearly and fairly 
included by the language of the act as a fact; and not 
as a matter of chance, depending upon what it happens 
to be incorrectly called. 

In the same view we submit that the Court erred in 


te 
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admitting the other evidence and in refusing to charge 
as detailed under “ First Class of Errors.” 

In Barber vs. Schell, 107 U. S., 617, 623, that portion 
of the Act of 1857 was under consideration reading “ all 
manufactures composed wholly of cotton, which are 
bleached, printed, painted, or dyed.” In its opinion 
this Court stated as follows : | 

“The bill of exceptions in the present case states 
that previously to about 1879 there were no cotton 
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laces printed or dyed. lt includes any article 
which, as then known. satisfied any one of the con- 
ditions a 


sé 


Here the Court was careful to use the words “ as then 
known,” and the implication is very strong that if at the 
time the Act was passed the article in question had not 
known at all and, when subsequently known, had nof/ 
‘“ satisfied one of the conditions,” it would not have been 
classed under that language, however it might have been 


misnamed by the trade. 


III. 


It was an error to admit evidence of what these 
colors were called at a date subse quent to their date of 
entry and the exaction of duty, which constitutes this 
cause of action. 

The last entry mentioned in the bill of particulars was 
February 1, 1879. 

The last payment of duty under protest was February 
21, 1879. 

The date of the decision of the Secretary of the 
Treasury was March 12, 1879. ; 

This action was commenced April 3. L879. 

This action came to trial January 29. 1884. 


Because these colors were called “ aniline colors” by 
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traders in 1884, at the date of the trial, non constat they 
were so called in 1879. Can, therefore, the Collector 
justify his classification because it was in accordance 
with the subsequently originated nomenclature of the 
trade? If not, then every one of the defendants’ wit- 
nesses was incompetent to testify, and their testimony 
was erroneously admitted. 

Turnbull admitted (p. 132) that he first came to 
this country in 1880 ; prior to which time he was there- 
fore manifestly incompetent to testify as to the com- 
mercial nomenclature. Nor did he undertake to do so. 
But the Court permitted him to testify as to the mean- 
ing of terms since ISSO, and therefore long after the 
assessment complained of. 

Turnbull's testimony on this point runs as follows (p. 
133): 

" (). Under what names are these artificial colors 
bought and sold in this country ¢ 

‘A. They ave sold as aniline colors. 

“(. ds that true of naphthylamine red ? 

“A. Yes. sir. 

Then follows a similar question as to each of the 
other colors. ‘The whole was duly objected to, the 
objection overruled and exception taken. 7 

It will be observed that every question and answer 
is un prese nti, therefore, treating of a period five years 
after the assessment of duty complained of. 

The same is true of the testimony of other witnesses : 

Thus Dupee testified, p. 136: 

. (). By what -genera| name are those colors known 


in the trade in this country? 


ne 
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*“ A. Aniline colors.” 

Holliday testified, p. 141 : 

“ A. They are regarded as such, commercially—com- 
mercial aniline colors.” 

Heal testified, p. 142: 

“Q. Js that the way the trade understand them ? 


‘“ Yes, sir.” 
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Thompson testified, p. 147: 

“Q. Does the trade SO regard them—as aniline 
dyes ? 

“ A. Yes, sir.” 

Can testimony of this kind, as to what these colors 
were called in 1884, act retrospectively to sustain an 
assessment made by the Collector in 1879? Especially 
can this be so when not one of the witnesses pretends 
to have ever heard these colors called by any name or 
even known of them as far back as 1879, when this 
classification was made and suit commenced ? 

Heal when asked (p. 144) when he first heard of them, 
answered ‘‘ some two or three years ago,’ which would 
bring his knowledge back only to 1881 or 1882. 

We have already pointed out that Turnbull's knowl- 
edge commenced in 1880, when he first came to this 
country. 

It was not shown that either Holiday, Lorrimer, 
Dupee or Thompson had known any of these collors as 
early as the commencement of this swt, in April, 1879. 

To hold that evidence as to the application of terms 
before the commencement of suit can be adduced by 
showing their application long after the commencement 
of suit is to open the door to great abuses. Who can 
say that the application of terms to which these wit- 
nesses testified did not origi»ate with the classification 
of the Collector? When it became known that the 
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Treasury Department classified these as “ aniline col- 
ors it was natural for merchants, who knew nothing as 
to what they really were, to call them so. Therefore, 
the evidence on this point may be the offspring of the 
very appraisement to correct which this action is 
brought. 

All of this class of testimony was duly objected and 
excepted to. Nevertheless it was all admitted by the 
Court and was made almost binding upon the jury by 
the following language in the charge (p. 151): 

“Tf those articles or either of them—these four 
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articles—would, according to the understanding of that 
class of men—that is, commercial men—dealers in 
these articles, importers of these articles in this coun- 
try, be included in the class of articles known as ani- 
line dyes by whatever name they had come to be known 
at the time in question, then they were subject to the 
duty of aniline dves. You see that is quite a plain 
question upon this evidence.” 

That portion of the charge was also duly excepted 
to (pp. 155-6). 

Again the Judge charged }). LSL) : 

. * * “they (Congress) said aniline dyes, mean- 
ing what would be known among this class of persons 
as aniline dyes. That tells us what the class was. The 
law was made for the future in 1870 and again in 1874.” 
(The italics are ours. 7 

In other words, the Judge charged, in substance, that 
any color, which at any future time, without reference 
to the cause, happened to be called an “ aniline color,” 
properly or improperly, by people in the trade, should 
be included by this provision. 

This was all duly excepted to on page 154. 

This point was also made by the following request, 
which the Court refused to charge (p. 157). 

“That in determining the question at issue to in- 
struct the jury to disregard all the testimony of the 
defendant as to the general name under which the 
articles in question were bought and sold.” 

We have not overlooked the fact that defendants’ 
witnesses were asked as to the meaning, generally, of 
the term “ aniline colors,” in 1874. Under the point 
we are now considering that line of testimony was 
proper enough, but it did not, of course, refer to the 
dyes in question, which were not commercially known 
in 1874, and it is now only that part of ‘defendants 
testimony referring specifically to the dyes in question 
which we insist should have been excluded, because it 
treats entirely of the use of names since this suit was 


commenced. 
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The term aniline yes or colors was used in the 
statute descriptively, and its application is not to be 
determined by the name of things, but by their consti- 
tution and derivation. : 

if it color is composed of or Is di rived from, or Conh- 
tains aniline, it should be classed under this provision, 
no matter whether it is called an aniline color in the 
trade or not, and no matter whether it was discovered 
before or after the passage of the act. But, conversely, 
unless a color is composed of, or derived from, or COon- 
tains aniline, it should not be classed under this pro- 
vision, no matter whether it is miscalled an aniline 
color in the trace or not. 

This would seem to be a fair interpretation of the 
statute and it is borne out by prior and subsequent 
acts and is practically the interpretation which the 
Treasury Department has adopted tn other instances. 

Of course, it is a well-settled principle of law that 
generally terms are to be applied according to 
their commercial application ; but here.we have a pe- 
culiar wording which, so far as we know, finds no par- 
allel, in an decided CASES, The statute does not, as Is 
ordinarily the case, stop after naming the article ; ‘nor 
does it use any trade name, of which aniline dyes have 

innumerable,. [tf uses a descriptive word and then adds 
“by whatever name known,” enforcing the construction 
that the description is to govern and the commercial 
name is to be disregarded. 

The term *‘ aniline dyes or colors ” was first used in 
the Act of 1864, and the state of the art at that time 
will throw some light on the signification attached to it 
by Congress. 

At that time the testimony is that the only artificial 
colors commercially known were the following (p. 12) : 
Perkins purple, rosaniline, aniline violets, pieric aéid, 


rosolic acid. 
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The last two had been known for years previously, 
and have never been classed under the tariff as 
aniline dyes, although they were frequently sO classed 
in manufacturers’ price lists and referred to in the 
trade (p. 119). | 

Perkins purple, rosaniline and aniline violets were 
then the only colors which Congress could have had in 
view in 1564, when it first used the term “ aniline dyes 
and colors” (p. 12). Everyone of them was a true 
aniline color, not only with respect to its manufacture, 
but also with respect to its composition, contain- 
ing, unchanged, the aniline radical, and possessing the 
physical characteristics of true anilines. 

These colors, then. nay be taken as the type of ani- 
line colors as intended by Congress. 

Between 1864 and 1870, when the act under con- 
sideration was first passed, other artificial dyes came 
into market. iS bppears on pages L3 to 19 ; 

Hoffman's violet. 

Aniline black. 

Nicholson blue. 

Paris violet. 

Methyl violet. 

Aldehyde green. 

Aniline yellow. 

Artificial alizarine. 

The last named was not an aniline color but was 
made from anthracine—another coal tar ingredient. It 
has never been classed as an aniline color under the 
tariff. 

Auiline yellow or phosphine was made from aniline 
residues (pp. 00, 52), and was. therefore, classed with 
the anilines. Since then it has been questioned whether 
it came from the aniline or some other ingredient of 
the residues, and it is now understood by some to have 
been improperly classed. 

All of the other colors mentioned agreed in orgin 


and composition with the original aniline types. 


28 
The Act of 1864 said simply “aniline lyes,” but when 


Congress came to pass the Act of 1870 it is as though 
the possibility Was suggested that the term aniline dyes 
might be understood in its commercial signification and 
therefore sone colo actually aniline in origin or coMm- 
position might CSc bpe because not so called or known 
in the trade. ‘To make an’ such interpretation 1m pos- 
sible, Congress added, “ by whatever name known.” 
Perhaps Judge Wai ELER was correct 1D charging that 
notwithstanding this change Congress “ applied this 
law to the same subjects as before;” but nevertheless 
this addition must have been intended to have some 
force, and undoubtedly it was intended to put a con- 
struction upon the term aniline dyes, viz., that its ap- 
plication was to be determined by the nature of things 
and not by their name. 

This view is confirmed by the last change made since 
this suit was brought, viz., from the word “ aniline” to 
‘coal-tar.” So that the provision now reads “ coal-tar 
cyes or colors by whatever name known.” 

[If commercially, as defendants’ witnesses testify, 
“aniline” was synonymous with ‘ coal-tar ” or “ arti- 
ficial,’ then there was absolutely no use in the making 
of this change by Congress. 
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But since the introduction of the word “ coal tar” 
it has been (both by the Treasury Department and the 
Courts) treated purely as a descriptive term, and there- 
fore held to include various things which were pre- 
viously held not to be covered by the term aniline all 
of which is utterly inconsistent with the defendants’ 
view in this case. 

Thus, bromo-tluorescic-acid was held not to be 
comprehended by the term “ aniline,” but to be com- 
prehended by “coal tar.” See Treasupy Depart. De- 
cision, No. aad Arne J, EST, 

The same is true of pierie acid. See Treasury De- 
partment Decision, No. @0// . \y. 1. .16%3- 
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And of Rosolic acid. See Treasury Department De- 
cision, No. 4 0g: Lb eA 27. 133F 

Neither pieric acid nor rosalic acid were commer- 
cially known as coal tar dyes, because both of them had 
been in use for many years before any coal tar dyes 
were discovered. Both, however, in modern times, are 
made from coal tar, and hence their classification as 
such by the Department. 

Even when the statute contained the word aniline 
the rulings of the Department were not always col- 
sistent. Thus, in decision No.j6 43 ,of February 
28, 15835, the ‘Treasury Department took the view 
which we take in classifying “Azo Benzole Fast Crim- 
son. ‘The decision runs thus 

“ It would seem that they are not aniline 
derivations or products, nor do they assimilate either 
in the element of material, quality and use to which 
applied, to such derivatives or products with sufhierent 
force to bring chem within the requirements of Seetion 
2494. Revise | Statutes. so as to render them lable to 
the rate of duty imposed by law on aniline dyes or 
colors. They are azo compounds and the Govern- 
ment chemist reports that they contain no aniline 
whatever. not even a trace. The department decides 
that these azo benzole colors cannot be classified as 
aniline dyes or colors and that they are dutiable at the 
rate of 20% ad valorem under the provision of Section 
2516. Revised Statutes, for manufactured articles not 
otherwise provided for.” 

Had the department there adopted the criterion of 
trade misnomers the azo benzole colors would have 
fallen in the “ aniline ” class just as certainly as either 
naphthaline red or resorcin red. But the depart- 
ment there gave the terms a deseriptive constraction, 
and under such construction the colors 10 question 
must be ranged outside aniline colors for the identical 
reasons assigned for the azo benzoles. 

If we follow Judge WHerter’s ruling and adopt the 
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loose language of the trade as controlling, we are led 
at once into absurdities and into conflict with the tariff 
itself. 

The custom of dealers is stated in the testimony thus 
(p. 31): 

“The dealers in ‘ aniline dyes’ head their price lists 
‘analine dyes’ and they put into them indigo and car- 
mine and cochineal and lac, pieric acid, and of 
soda, which is used as a mordant, and all sorts of 
things. On a price list you generally find that a dealer 
sells, and as aniline colors are the characteristic things 
the dealer puts that on top and then puts on the sheet 
his aniline colors, and then if he furnished his custom- 
ers with mordants for fastening colors, he puts those on 
too; and if he deals in some vegetable colors he puts 
them on the same sheet and yet they are all under the 
heading of aniline lyes.”’ 

This custom is exemplified in the list marked “ Defs’. 
Mx. B, p. 121..’ Also by the letter marked ‘ Defts’. Ex. 
I.” and the case referred to therein ; the case contain- 
ing even extract of indigo. Also by the testimony of 
such men as Lorimer, who classes all artificial dyes as 
aniline dyes, is well as others of defendant's witnesses, 
But it is perfectly plain that Congress did not intend 
the word to be construed in this loose way. In fact to 
thus construe it would be to bring it in conflict with 
other provisions. 

Thus, artificial alizarine, which is an artificial dye, 
was expressly provided for. Pieric acid also was held 
to come under another provision.’ So also rosolic acid 
and bromofluorescic acid. 

Everything, therefore, tends to sustain our position 
that this term aniline dyes or colors was used descript- 
ively. 

The Court therefore erred in refusing to charge the 
jury when requested (p. 156) : 

“That the term aniline dyes and colors by whatever 
name known is not used in a general commercial sense, 
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but as a descriptive term and primarily includes only 
such dyes as are in fact aniline by their constitution.” 
This error of the Court was in substance repeated 


throughout the eharge and wherever testimony Was ad- 


mitted as to the meaning of the word commercially. 
— [It is by no means a rule of universal application that 


terms of the tariff are construed in their commercial 
Sense. They have never been so construed when ap- 
plied prospectively or prophetically. 

In Newman vs. Arthur, 109 U.S., 132. they were, 
under such circumstances, given a deseriptive significa- 
tion. 

But even where terms were applied to articles known 


at the date of the act they have repeatedly, by this 
Court, been given a descriptive in contracdistinction to 
il commercial signification. 

In Barber vs. Schell, 107 U. S., 617, 621, in relation 


to the language “cotton laces,” &c., this Court said: 


ne “ The designations qualified by the word ‘ cotton ’ in the 
Act of 1846 are designations of articles by special de- 
scription as contradistinguished from designations by 
a commercial name or a name of trade. They are desig- 
nations of quality and material.” 
Further on the opimion continues : 
“There is no question of commercial designation. 
Hence the cases cited and relied on by the lmporters 
are not 1D their favor. 
Further on, the Court draws the distinction thus (p. 
O25) : 
* The principle of that case (Arthur vs. Lahey, 96 
L.S., 112. where laces made of silk were held to be 
‘thread lace,’ because so called commercially) and of 
a : 


kindred cases, such as Arthur vs. Rheims, /d. 143, is 
that the specific designation of an article by a com- 
mercial name will prevail over a general term in a later 
act, and has no application to the present case, which is 
not as to cotton laces and cotton insertings, one of 
designation by a commercial name.” 
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In Homer vs. Collector, I Wall. LS, it was contended 
by the importers that the term ‘ dried fruits,” in the 
Act of L857. comprehended ie almonds, ” for which it dif- 
ferent rate of duty was prescribed in the Act of 1846, 
because evidence was produced at the trial to show 
that, commercially, almonds were 1n L857 called ‘* dred 
fruits.” This Court held that full effect could be given 
to the words “ dried fruit” as a descriptive term with- 
out including almonds, and that, therefore, whether in 
a commercial sense almonds were dried fruit had noth- 
ing to do with the question. 7 

See also Reiche vs. Smythe, 13 Wall., 162, where it 
was held that the word ‘‘ animals” in the Act of 1861 
did not include birds. 

In Greenleaf vs. Goodrich, 101 U. S., 278, 284, the 
Court said : 

‘ Reliance is placed upon the rule, which we admit 
to be established, that the commeYcial designation of an 
article among traders and importers, where such desig- 
nation is clearly established, fixes its character for the 
purpose of the tariff laws. But the present is not a 
case of commercial designation of articles... The phrase 
‘of similar description * is not a commercial tern.” 

Referring to Maillard vs. Lawrence the Court con- 
tinued (p. 285): ‘ The case was rested on the basis that 
‘wearing apparel’ was not a technical term. Much 
less is the phrase goods ‘ of a similar description.’ ” 

In Maillard vs. Lawrence, 16 How., 261, this Court 
held : 

“The effort has been to substitute for the literal and 
lexicographical and popular meaning of the phrase. 
‘wearing apparel’ some supposed mercantile or com- 
mercial signification for these words, and to render sub- 
servient to that sifinification what was clearly accordant 
with the etymology of the language of the statute, with 
the essential purposes and action of the government, 
and with the;widespread, if not the universal, understand- 
ing of all who may not happen to fall within the range 


of a limited and interested class. In instances in which 
words or phrases are novel or obscure, as in terms of 
art, where they are peculiar or exclusive in their sig- 
nification, it may be proper to explain or elucidate 
them by reference to the art or science to which they 
are appropriate.” 

Manifestly, therefore, this Court recognizes that the 
Tariff may use words either as commercial names or in 
iA descriptive sense. 

The question, therefore, arises whether the term 
“ aniline dyes and colors” was used as a commercial 
name like “ thread laces’ in Arthur vs. Lahey, or in a 
descriptive sense like ‘‘ cotton laces,’ in Barber vs. 
Schell. 

We submit that the context must govern and when 
we find the term “aniline dyes and colors ” immediately 
followed by the words “‘ by whatever name known,” we 
submit that Congress recognized that it was not a com- 
mercial name. If it had been considered a commercial 
name the context should have read “ by whatever other 
name known.” And this argument is enforced by the 
fact that originally in the Act of 1864 the term “ aniline 
dyes and colors” was used without the context, showing 
by the insertion of this context that the term was not 
to be regarded in its ordinary signification but de- 
scriptively. 


V. 


. 


Assuming the term 
plied descriptively, the record suggests two possible 


‘aniline dyes or colors be ap- 
significations for it : 


1. To include only those dyes and colors which are 
made from aniline. | 


O4 


[f this signification is correct the chart, at the end of 
this brief, shows that 

Naphthylamine red is derived wholly from naphtha- 
line. 

Resorcin red J is derived from benzole and naph- 
thaline. 

Orange ITI. is derived from naphthaline and indirectly 
from aniline. : 

Orange IV. is derived indirectly from aniline. 

Therefore it certainly follows that under this signifi- 
cation neither naphthylamine red nor resorein red J are 
analine dyes or colors. Orange II. and LV. being so 
far removed as to have lost the aniline characteristics 


may be considered doubtful. 


2. The second signification possible is that the term 
includes only those dyes and colors which .contain the 
characteristic radical or nucleus’ of aniline, and the 
physical characteristics common to the typical -aniline 
dyes. This is the view taken by Drs. Morton, Chandler 
and Ordway, and under it even dyes like orange II. and 
orange IV. which partake of aniline in the remote stages 
of their manufacture are not classed as aniline dyes or 
colors when the aniline has not impressed its character- 
istic physical properties and constitution upon them. 

This view has been quite fully elucidated in this 
brief, page .f _— to page 


VI. 


The third class of errors assigned relates more par- 
ticularly to the question of similitude. We believe that, 
even if the rulings of the Court were correct on all 
other points, it erred in not attributing weight to the 


dl 
ve 


very conclusive evidence that the diazo colors are shown 
by the field they embraced to fill the place of cochineal 
and not of aniline colors. This should have been sub- 
mitted fairly to the jury in accordance with plaintiff's 
request, because, manifestly it precluded any possibility 
of the jury finding similitude between azo colors and 
aniline colors. 
Respectfully submitted, 
Bens. F. Tuursron, 
LIVINGSTON GIFFORD, 
Of Counsel for Plaintiffs. 
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STATEMENT, 


The facts are fairly stated by the trial judge in his 
charge to the jury (pp. 150 to 154). 
The jury found for defendant. 
9696 


POINTS. 


All rulings upon the admission of evidence to which 
exception was taken are believed to be proper under the 


objections as made at the trial. 
II. 


The portions of the charge excepted to, when read in 
their setting, and as parts of the charge as a whole, and 
giving to the context in each case its due weight, are not 
subject to exception in the light of the evidence given. 


ITI. 


. 

But certainly the portions of the charge excepted to, when 
read in the light of the fact that there was much evidence 
given on the trial which does not appear in the record, can 
not be complained of here, if the missing evidence might 
have justified them. 

It appears on page 150 (Ms. p. 259) that “a large 
amount of testimony was introduced on behalf of both par- 
ties as tu the similitude or resemblance” of the articles 
imported to the aniline dyes and colors mentioned by 
Congress. 

This subject of “ similitude” and “ resemblance” was 
recognized not only by the defendant below, but by the 
court in his charge and upon his rulings upon the admis- 
sions of evidence, as one of very great importance. 

Such evidence not appearing in the record, how can it 
be urged here that any portion of the charge, or any 


refusal to charge, which might by any possibility have 
influenced such charge or refusal was error? 

How can we know whether it was error or not without 
having such evidence before us? 

It seems as if this matter of similitude must have had 
a very important bearing, not only upon the charge and 
retusal, but also on the rulings as to the admission of 


evidence, 
ag 


The requests to charge may be divided into two classes, 
(1) those refused and (2) those which the trial judge de- 
clined to “ charge otherwise than as already charged.” 

As to the first, it is submitted that the court could not 
have charged either of them, in the precise words of the 
request. 

As to the second, many of them the court could not 
have charged in the exact words of the request ; and in all 
of them, itis respectfully submitted that the charge of the 
court was plainer, fairer, and more in consonance with the 
law applicable, under the evidence appearing and supposed 
(see Point II), than were the requests themselves. 

O. W. CHAPMAN, 


Solicitor- f reneral, 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 153s. 


No. a JSS 


HENRY C. DAHL, PLAINTIFF IN ERROR, 
vs. 


SALY RAUNHEIM 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
MONTANA 


FILED SEPTEMBER 21, 1886. 


SUPREME COURT OF THE UNITED STATES. 
OoOcToRER THERM, is=s. 


No. 352. 


HENRY C. DAHL, PLAINTIFF IN ERROR, 
DS, 


SALY RAUNHEIM. 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
MONTANA 


INDEX. 


Original. Print 
Tr unseript of district court... ; Seneetesiiidiniiiiiaataital 


‘ 


] 

Summons _ : : ne , 2 ee : ] l 
Sheriff's return... __-- er | 
; 


Statement on motion for new tria ne ; , , ‘ 2 
MMORESE COUNPERINE. 2. cc cccnnn -cce secccedseneenomate 4 y 4 
Answer —_ , s 3 
Testimony of Frank Marsh : ' : 16 6} 

a ccna diel inal 20 . 
Exhibit A—Deed from Erastus A. Nichols et al. toSaly Raun- 
heim, June 27, 1881 —— — re 2h ll 
Te stimony of Geo. F. Marsh (recalled ‘ ee: ‘ 20 12 
Saly Raunheim 7 | ; ea ; 34 14 
Lee Mantle in detainee , , 38 16 
N. B. Ringling ont si aioenttibaadiih 41 7 
Charlies S. Warren 7 es 42 is 


Edward Mille nitiimasticeniiiiiiad ' on 45 19 
David Louis nena sia — ; , 4h 20 
David N. Upton ia toaahiaiiaiitinia ln 45 21 


> James P. Mattingly ‘ : SO 2) 

Thomas Fox siaineaiiitaaeiiatialale ai 52 22 

Le Mantle (recalled ‘iii cidiaale as 2 

OT eee mene 2 65 24 

Le Mantle (recalled : — , 55 24 

Motion to strike out parts of evidence. ..............-. ial 56 l4 
Defendant’s bill of exceptions No. 1 pen eane neeaitlemede dene 59 25 


Jupp & Detrweriter, Printers, WASHINGTON, APRIL 1, 1889. 


v, 
M 


Defendant s bi 


Motion 


‘stiImony of 


LImMony 


ion for no 


Testimony of F: 


' 
> SErike 
m-Suit 


fendant’s bill of e 
of 


; Ty . 
Henr 
ty. t) 
Robert 


Thomas 


David 
Josep 
A. M 
David 


J ities 


; 


Sper ial findings 


Special findin 
Instructions asked by defendan 


Instructions asked by plaintiff 


Verdict 


Grounds for new 


Stipulation as to statement 


Decree 


Affidavit of Thomas H. Manning 
Henry 6 


Noth > 


, 
Order denying m: 


motion 


Notice of appen! 


Undertakings on 


Clerk's certificate 
Opinion 
Judgment 
Bond 
Affidavit of 
Writ 
Citation 
Clerk’s certificate 


of error 


¢ 


value 


od 


‘tion for new trial 


uppeal 


Print 


| of eyes oat 


{rs asked by defend: j 


trial 


Dah! 


. . } 
or new triai 


+) 
+? 


Ft, 


HENRY C. DAHL VS. SALY RAUNHEIM. l 


] Sary Raunner, Plaintiff, vz. Henry H. Dann, Defendant. 


The people of the Territory of Montana send greeting to Henry C. 
Dahl, def’t: 


You are hereby required to ~ pear in an action brought against 
you by the above-named plaintiff in the district court of the second 
judicial district of the Territory of Montana in and for the county 
of Silver Bow, and to answer the complaint filed therein within 10 
days (exclusive of the day of service) after the service on you of 
this summons, if served within this county, or, if served out of this 
county but in this district, within 20 days, otherwise within 40 
days, or judgment by default will be taken against you according 
to the prayer of said complaint. The said action is brought to ob- 
tain a decree of this court adjudging plaintiff to be the rightful 
owner and entitled to the possession of the following: described 
premises, being in controversy between the placer mining claim of 

plaintiff and the Betsy Dah]! lode claim of defendant, to wit: 
9 Beginning at corner No. 1 of the Betsy Dahl lode, as surveyed 
and app ‘lication for patent made therefor, from which corner 
the sec. cor. on the s boundary of Sec. 5, , ¥ 0 N., R. 7 W., bears 
S. 26° 15’ E., 686 feet distant from said cor. No. 1, running thence 
N 9° 45’ W. 655 feet to the N. E. cor. of the Betsy Dahl claim ; 


the nce S 89° 45’ W. 2633 ft.: thence S. 548 ft.: thence N. 89° 45’ 
EF. 357 ft. +o Re of beginning, containing 3.91 acres of land, more 


or we 3s: also to obtain a “dec ree of said court adjudging that the de- 
fendant is not entitled to said premises or the possession thereof or 
any part, and for such other and further relief as said plaintiff may 
be entitled to,and for costs of suit; and you are hereby notified that 
if you fail to appear and answer said complaint as above required 
the said plaintiff will take a default against you and apply to the 
court for the relief prayed for and for costs of : suit. 

Given under my hand and the seal of the district court of the 
second district of the Territory of Montana in and for the county 
of Silver Bow this 17th day of June, A. D. 1882. 

G EORGE W. IRVIN, Clerk, 
3 By H. C. BODLEY, Deputy Clerk. 


he reby certify that I received the within summons on the 17th 
day of ‘June, A. D. 1882, & served the same by delivering a true copy 
of the within summons to Henry C. Dahl, in Butte © ity, in the county 
of Silver Bow, M. T., he being the d fend: ant named in said sum- 
mons. 

Dated this 19th day of June, 1882. 

THOMAS W. LOWRY, Sheriff, 
By C. A. SMALL, Deputy Sheriff. 


Filed June 19, A. D. 1882. ee 
GEO. W. IRVIN, Clerk. 
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yi : HENRY C. DAHL VS. SALY RAUNHEIM. 
Second Judicial District Court of Silver Bow, Montana Territory. 


SALY RAUNHE IM, PI’ff,) 
| +. Statement on Motion for New Trial. 
Henry C. Dant, Def't. } 


The above cause is one to quiet title. The cause being regularly 
called on March 27th, 1884, one of the di ays of the March term, 1554, 
of the above court, the pleadings were read to a jury which was 
regularly called and sworn to try said case. Said pleadings are as 
follows: 


4 Second District Court of Montana Territory, Silver Bow 
County. 


SALY Raunuerm, PI’ff, vs. Henry C. Dann, Deft. 


Said plaintiff, by leave of court first had and obtained, makes this 
his amended complaint herein, and alleges that plaintiff is the owner 
(except as to the United States), is in possession, and entitled tothe pos- 
session of the following described mining premises, situated in Silver 


Bow county, Montana Territory, to wit, the owner of forty acres of 


placer mining grounds described by the surve y of pub lic lands as 
the east half of the east half of the southwest quarter of section 8, in 
township 3 north, range 7 west of the principal base and me ridian 
of Montana Territory ; that said premises were @uly claimed and 
located by Krastus A. Nichols, 8. E. Nichols, and George F. Marsh, 
Feb’y 22, A. D. 1880; that said locators afterwards sold and con- 

veyed said premises to plaintiff; that plaintiff and his said 
5 grantors have in all respects complied with atl laws of the 

United States, of Montana Territory, and al! local rules and 
regulations of miners relating to said mining claim, and by virtue 
thereof are entitled to the exclusive right of possession and enjoy- 
ment of the same. 

That plaintiff, being so the owner of said mining premises, on or 
about the 16th of July, A. D. 1881, applied for a United States pat- 
ent for said premises; that no adverse claim was filed during the 
sixty days of publication of plaintiff’s said application; that by the 
failure of defendant to adverse the claim of plaintiff within said time 
he is estopped and debarred from setting up any claim of ownership 
or right of possession in or to said premises.or any part; that the 
defendant claims some right or interest in a portion of said prem- 
ises adverse to plaintiff, and has applied for a United States pate nt 
therefor, claiming the following-described portion thereof as the 
Betsy Dahl lode: ‘Beginning at corner No. 1 of said Betsy Dahl lode 

as surveyed for patent,from which the quarter-section corner 
6 and the south boundary of section 8, township 3 north, range 

7 west, bears south 26° 15’ east, six hundred eighty-six feet 
distant, and running from corner No. 1 north 9° 45’ west five hun- 
dred and fifty-five feet to the northeast corner of the Betsy Dahl 
claim; thence south 89° 45’ W. two hundred sixty-three feet t; thence 
south five hundred forty-eight feet ; thence north 89° 45’ east three 
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hundred fiftv-seven feet to p!ace of beginning, containing three and 
— one-hundredth acres of land, more or less; that within the time 
allowed by law plaintiff filed his adverse claim in the land office to 
said application for patent for the premises last above described, and 
brings this action to determine the right to the possession of said 
premises. Plaintiff states that no known vein or lode was known 
to exist within the boundaries of said placer mining claim at the 
time he made application therefor, nor is any vein or lode now 
known to exist within said boundaries as claimed by defendant ; 
that if any vein or lode was known to exist the locator or claimant 

thereof was only entitled to twenty-five feet on each side the 
7 middle of said vein or lode at the surface; that the applica- 

tion of defendant for patent to the premises claimed by him 
serves to cloud plaintiff’s right and title thereto and the possession 
and enjoyment thereof. Whereupon plaintiff prays judgment and 
a decree of the court— 

First. That he be adjudged the rightful owner and entitled to the 
possession of the premises described and in controversy and of every 
para thereof. 

Second. That defendant be adjudged not to be the owner of said 
premises or any part or entitled to the possession thereof or any 
part. 

Third. Plaintiff prays for such other and further relief as he may 
be entitled to, the premises considered, and as justice and equity re- 
quire. 

fourth. Plaintiff prays for judgment for costs of suit. 

S. De WOLFE, 
Att'y for PUff. 
TERRITORY OF MONTANA, | _ . 
County of Silver Bow, {*° 


Saly Raunheim, being duly sworn, on his oath says: [am the 
plaintiff in the above cause. I have read said complaint, 
8 and the facts stated therein are true of my own knowledge 
except as to the matters therein stated on information and be- 

lief, and as to those matters I believe it to be true. 


SALY RAUNHEIM. 


Subscribed and sworn to before me this 26 day of March, A. D. 
1884. 
R. L. DAVIS, Clerk, 
By CHARLES S. WARREN, 
Deputy Clerk. 


Second Judicial District Court, County of Silver Bow, Montana. 


SaLty RAUNHEIM 
vs. 
Henry C. DARL. 


The defendant in the above-entitled cause answers the amended 
complaint of plaintiff and denies that plaintiff is the owner of (ex- 
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cept as to the United States or otherwise) or is in the possession of or 
entitled to the possession of the premises described in said amended 
complaint or any part thereof, as situate in Silver Bow county, Mon- 

tana Territory, and — by public surveys asthe E. 3 of the E. 3 
Y of the S. W. t of sec. 8, T. 3 W.,R.7 W., of the principal base 

and meridian of Montana Territory, or that said premises or 
any part thereof were, on February 22 SR, or at any hay rd or 
otherwise claimed or located by Erastus A. Nichols, S. E. Nichols, 
or George F. Marsh or either of ome or any person or persons 
other than this defendant, or that said premises are placer mining 
ground, or that said pretended location- or either or any of them ever 
conveyed said premises to pl’ff, or that pl’ff or his said pretended 
grantors or any of them have in all or any respects complied with 
all or any of the laws of the United States or of Montana Territory 
or all or any of the ages rules or regulations of miners relating to 
the said mining claim, or by virtue ‘thereof are entitled to the ex- 
clusive or any right of sdiindeihen or enjoyment of said premises or 
any part thereof. 

As to the allegations in said amended complaint as to plaintiff's 
pretended application for a United States patent, defendant avers 
that he has no knowledge, information, or belief sufficient to enable 

him to answer said allegations, and he therefore denies that 


10 on or about the 16th day of July, 1881, or at any other time 
plaintiff applied for a United States patent for said premises 
or any part:thereof. . 


Defendant denies that by any failure of defendant to file any ad- 
verse claim to any alleged application for patent by plaintiff he is 
now estopped or debarred from asserting or maintaining any right or 
interest to the premises embraced in the said placer mining claim 
or any claim or ownership or right of possession in or to the same 
or any part thereof. 

Defendant admits that he claims a right and interest in and to a 
portion of plaintiff’s said pretended placer mining claim adverse to 
plaintiff, and has applied to the United States for a patent for the 
Betsy Dahl quartz lode mining claim, which said claim includes 
portions of plaintiff’s said pretended claim as follows, to wit: Begin- 
ning at cor. No. 1 of said Betsy Dah] claim, from which the quarter- 
section corner on the south boundary of sec. 8, T. 3 N., R..7 W., 

bears 8. 26° 15’ E., 686 feet distant, running thence N.9° 45’ 


as 


1] W. 555 feet to the N. E. corner of said Betsy Dahl claim: thence: 


S. 89° 45’ W. 263 feet: thence S. 548 feet: thence N. 89° 45’ 
W. 307 feet to the place of beginning. 

Defendant denies plaintiff’s allegation that no known lode or vein 
was known to exist within the boundaries of said pretended placer 
mining claim at the time he alleges he made applic ation therefor, 
or that no vein or lode is now known to exist within said bounda- 
ries, or that defendant is restricted to 25 feet on each side of the 
center of said vein if known to exist. 

For a further and separate defense and an affirmative cause of 
action against plaintiff, def’t alleges that at the date of is untiff’s 
alleged application for patent, and long prior thereto, there was 


ee 


ee ee 


a - 
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known to exist, and ever since has been and now is known to exist, 
within the limits of said pretended placer mining claim, a vein or 
lode of quartz, which never was in said application for patent or 
otherwise claimed by plaintiff, and which never was nor now is 
owned by plaintiff, and that in whatever application for patent for 
the premises in dispute plaintiff made he did not claim said 
12 quartz lode claim ; that said lode is now known as and called 
the Betsy Dahl quartz lode mining claim and is owned by 
defendant; that defendant at the time of the commencement of this 
action was, and ever since has been and now is, the owner and in 
the possession and entitled to the possession of said Betsy Dahl 
quartz lode mining claim, situate in the 8.3} of the S. W.} of section 
8, T.3 N., R. 7 W., and officially designated as lot No. 120 in said 
township and range, and described as follows, to wit: Commencing 
at a granite stone 14 x 12 x 10 inches, set 14 inches in the ground, 
for corner No. 1, from which the quarter-section corner on the 
southern boundary of said section 8 bears S. 26° 15’ E., 686 feet 
(1,039 chains) distant, running thence 8. 89° 45’ W. 1,500 feet to a 
granite stone 18 x 10 x 8 inches, set 14 inches in the ground, for 
corner No. 2; running thence N. 9° 45’ W. 555 feet to a granite 
stone 20 x 10 x 8 inches, set 15 inches in the ground, for corner No. 
3; running thence N. 89° 45’ E. 1,500 feet to a granite stone 18 x 12 
x 10 inches, set 14 inches in the ground, for corner No. 4; 
13 running thenceS. 9° 45’ E. 555 feet to the place of beginning, 
and that the surface ground within the above boundaries 1s 
necessary and essential to the working and development of said 
quartz lode claim. 

That the pretended placer mining claim of plaintiff overlies and 
includes a portion of said Betsy Dahl claim by boundaries as de- 
scribed on page 4 of thisanswer. Wherefore plaintiff prays the de- 
cree of this court— 

1. That defendant be substantiated in his title to said Betsy Dahl 
claim, and be decreed to be entitled to the possession of the same 
and every part thereof free from the let, hindrance, or adverse 
claim of plaintiff. 

2. That plaintiff be decreed to have no estate or interest or title 
whatever in or to said Betsy Dahl claim and the ground therein 
described. 

3. That plaintiff be forever debarred and enjoined from setting up 
or asserting any claim whatever in or to said ground or premises or 
any part thereof. 

4. For his costs herein, and for such other and further 
14 relief as to the court may seem right and Just. 
RANDOLPH & De WITT, 
Defendant's Att’ ys. 
TERRITORY OF MONTANA, | _. 
County of Silver Bow, rf “y 


Henry C. Dahl, being duly sworn, says: Lam defendant named 
in the above answer. I have read the same and know the contents 
thereof. The matters therein stated are true of my own knowledge 
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except as to those matters therein stated on information and belief; 
of and as to those matters he believes it to be true. 


HENRY C. DAHL. 


Subscribed and sworn to before me this 27th day of March, A. D. 
1884. 7 
WM. H. De WITT, 
Notary Public, Montana. 


Witnesses were then called, sworn, and examined on the part of 


the plaintiff, the names of which witnesses and their testimony and 
the whole thereof is as follows, to wit; and the objections by 

15 counsel, the exceptions taken to testimony, and the reasons 
thereof, and the exhibits introduced are as follows, to wit: 


In the District Court of the Second Judicial District of Montana 
lerritory in and for tie County of Silver Bow. 


SaLy RaunHEIM, Plaintiff, 
v8. 
Henry C. Daur, Delindent | 


This case came regularly on for trial this 27th day of March, A. 
D. 1884. 

Stephen De Wolfe, counsel for plaintiff; Randolph & De Witt, 
counsel for defendant. 

Pleadings read to the jury. 


Frank Maksu was called and sworn for plaintiff, and testified as 
follows : 
[ will ask you if you know where the premises in dispute are 
situated. 
Yes, sir: I do. 
They are described in the complaint as the east half of the south- 
west quarter of section 8, in township 3 north, range 7 west, of 


16 the principal base and meridian of Montana Territory. Do 
you know where that is ? 
Yes, sir. 


State where it is with reference to this town. 

Is this a twenty-acre tract? 

No. I will ask you if you know where the east half of the south- 
west quarter of section 8 Is. 

Yes. 

State if you were ever on the premises. 

Yes; I have been there a great many times. 

State with reference to this town or with reference to the present 
works of the Montana Copper Co. : 

[ think the Montana Copper Company’s works are on the prem- 
ises, as I understand it. ; 

[ will ask you if you at any time located the premises in contro- 
versy. | 


aoe 


nee. SS 


HENRY C. DAHL VS. SALY RAUNHEIM. 
Mr. De Wirt: I object. Ask him what he did. 
Mr. De Wotre: I think the question is proper, whether he took 

the steps necessary to locate it. 

The Court: You may ask the question. 
Mr. De Wirr: I except to the ruling. 


Mr. De Wotre: State whether you ever claimed, took up, or 
located the premises. State what you did. 
17 I located a twenty-acre tract. 
This is not a twenty-acre tract. 

I understand after that I was a party to the location of another 
tract, embracing the whole description you have read. 

What did you do in making the location ? 

Before the location was made I was on the premises several times. 
I made out a notice of location and posted it on the ground and 
filed a copy with the county recorder. 


Mr. De Wirr: I object to that. There is no requirement of any 
such notice and posting. 
The Court: This may be followed up. 


Mr. De Wotre: State what you did towards locating the prem- 
ises. 


Nothing more than posting a notice on the claim. 


De Wirr: I object to that. The local laws must be shown before 
anything of that kind can be shown. 

The Court: We will let this remain now, but it will be stricken 
out unless followed up by evidence of the local rules and regula- 
tions. 


Argument by counsel. 


18 The Court: We will let this testimony remain as it is, and 
we will see before you go to the jury whether it is competent 
or not. 
Mr. De Wirt: It goes in under exceptions. 


Mr. De Wotre: Do you knower the character of the ground ? 

It is mineral ground. 

Did you go over the ground carefully before making the loca- 
tion ? 

[ was over the ground before; several times before. I have been 
over every legal subdivision of it. : 

Did you ever examine the surface as to whether there were crop- 
pings indicating the existence of a lead or lode there? 


Mr. De Wirr: I object to that as not proper examination-in-chief. 
We allege that there was a ledge there. 

Mr. De Wore: We allege there was not. 

The Court: Objection overruled. 


Mr. Dr Wo tre: State, at the time of location, whether there were 
any indications—surface indications—of a ledge there. 
None whatever that I saw, sir. 


MA Sa S80 
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How recently have you been on the ground? 
19 [ don’t remember. I was there about a month or six weeks 
ago. 

Was the ground covered with snow ? 

Yes; it was the last time I was out. 

When were you there last when the ground was bare, if you re- 
mem ber ? 

[ was there last fall. Last summer I rode over in — buggy. 

Have you at any time since the location of the ground seen Crop- 
pings or indications of a lead there? 
No, sir; I never have. 
Did you ever make any disposition of the ground ? 
Yes; [ sold it. 
Who did you sell it to? 
To the Montana Copper Co. or to Mr. Raunhein. 


De Wirr: I object. The deed is the best evidence of that. 

De Worrr: I now offer in evidence the certified copy of a deed 
from Erastus A. Nichols, Sarah Nichols, and George I. Marsh of 
the ground in controversy to Saly Raunheim. 

De Wirr: I object to the introduction of the deed, first, because 
it purports to be a deed or conveyance from Erastus A. Nichols, 

Sarah Nichols, and George F. Marsh to Saly Raunheim of 
20 certain ground, and it has not yet been proved that there was 

any location made of the ground accordirg to the local rules 
and regulations of miners or the laws of the United States and stat- 
utes of Montana Territory; second, because the deed does not de- 
scribe the ground asked for in the complaint. : 

De Wotrrr: I will ask to withdraw Mr. Marsh and call Mr. Ring- 
ling. 


Mr. B. Rineiine called and sworn for plaintiff, and testified as 
follows : 


Examined by Mr. De WoLreE: 


} 


Mr. Ringling, what is your business ‘ 

Surveying, sir. 

Do you know where the premises in controversy in this action are 
situated ? 

Yes, sir. 

Do you know where section 8, township 5 north, range 7 west, is 
in this county ? | 

[ do; yes, sir. 
I will ask you to take that diagram and say if it was prepared by 
you. : 

Yes, sir. 
21 Now, I will ask you to show on the diagram to the jury. 
[ will ask you to show there where the east half of the south- 

west quarter of section 8, in township 3 north, range 7 west, is—just 
the east half. I will offer this map inevidence. I will say that the 
complaint includes more ground than is conveyed by the deed. It 
includes the same and also more. 


Se | a RH. 
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See plat, page — of this transcript. 


Now, I will ask you to answer the question. 

It is this area included within these lines. 

It runs around the entire tract ? 

Yes, sir. 

[ will ask you to state from that map where the east half of the 
southwest quarter is? 

That is it. It runs from that corner up to here. 

In other words, the east half embraces both these tracts of the 
west half of the east half. 

Y es, sir. 

The complaint calls for the entire east half, but the deed calls for 
the east half of the east half. With that explanation I will now 
offer the deed in evidence. ; 


Mr. De Wirt: That is not the only objection to the deed. 
22 The description does not correspond with the allegations i in 
the complaint. The other objection is that the deed is in- 
competent and immaterial in this action, because it is not yet proved 
that the premises described in the deed were ever located by any- 
body here. I think the objection to the evidence of Marsh should 
be ruled upon now. I make the motion that all of Marsh’s testi- 
mony be stricken out. 
De Wore: On what grounds? 
De Wirr: On the ground that no location has been proved. 


Argument by counsel. 


The Court: You may ask the witness whether there was any 
mining district there. | | 
De Wore: Mr. Ringling, you say your business is surveying ? 
Yes, sir. 
Are you also a mineral surveyor? 
No, sir; I am not a deputy mineral surveyor. 
Do you know whether the premises marked there in red ink are 
within the limits of any organized mining district ? 
They are within the limits of what is known as Summit Valley 
mining district. 
Do you know where the limits of Summit Valley mining 
district are? 
No, sir; not definitely. 
Do you know which side of Silver Bow creek this is on ? 
I cannot tell from this plat; no, sir. I can’t tell where the creek 
runs in regard to this claim, but I think it is on the east side of the 
creek. 
Do you know the boundaries of Summit Valley mining district ? 
No, sir; I do not. 
Do you know whether there are any rules and regulations in force 
in Summit Valley mining district in regard to placer mines ? | 
No, sir; I do not. 
As to thie boundaries, the only boundaries of Summit Valley 
2—352 
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mining district that I know are on the west. The line runs through 
the Big Butte north to south. 1 will ask you, looking at that map, 
whether you have ever been on the premises marked in red there. 
[ don’t know whether I have been on the exact ground, bat I 
have been all over this country here. 
24 [ will ask you whether you ever looked at it carefully with 
reference as to whether there were any croppings, indications 
of a ledge on the surface. 
No, sir. 
Do you know whether there are such ? 
No, sir. 
That’s all. 


Cross-examined by Mr. De Wirt: 


You have had considerable experience in surveying claims in this 
district—I do not mean as deputy ? 
Yes, sir. 
What is your best knowledge as to whether that ground is in 
Summit mining district or not ? 
Well, in surveying claims over there I generally returned them 
to the surveyor general’s office as Summit Valley mining district. 
The Calusa, for instance? 
Yes, sir. 
The Hattie Harvey ? | . 
The same 
The Betsy Dahl ? 
I don’t know as to that. 
The Hattie Harvey is in the same district? 
20 It is a little to the west. 
[sn’t the Hattie Harvey just west of this claim ? 
Yes; it is to the north and west. 
Well, isn’t it generally understood that those claims are in Sum- 
mit Valley mining district ? 


Mr. De Wotre: I object to that. 


De Wirt: According to your best knowledge ? 

As I say, I don’t know where the east limit of the district is— 
whether it is the Silver Bow creek or the hills beyond. It may be 
the creek. | 

Are these surveys all returned as in that district? 

Yes, sir. 

This plat is certified to by Kellogg ? 

No, sir; this — simply a copy of a paper made out in the office. 

Was tke original certified to by him? 

This is a combination of two maps. 

Whose signature is this G. A. Kellogg? He was sworn by you. 

He swore to two different adverse claims; one was brought by 
Mr. Raunheim and the other by the Montana Copper Company, and 
this is the combination of the two plats. 

The originals were sworn to by him ? 
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26 Yes, sir; but this only represents the combination of the 
two. 

That describes the ground as in Summit Valley mining district ? 

Yes; it does. 

That’s all. 

Mr. De Wo tre: Now, I offer in evidence this deed. 

Mr. De Wirr: Wouldn’t this be a proper place, your honor, to 
rule on Marsh’s testimony ” 

The Court: I think we can get along with this now. This objec- 
tion will be overruled. 

Mr. De Wirt: Does your honor overrule my motion in regard to 
Marsh’s testimony ? 

The Court: We will consider that hereafter. 

Mr. De Wrrr: We except to the ruling. 


Deed from Erastus A. Nichols, Sarah Nichols, and Geo. F. Marsh 
to Saly Raunheim offered in evidence, read to the jury, and marked 
Exhibit A, as follows: 


“Exurpit A.” 


This indenture, made the 27th day of June, in the year of our 

Lord one thousand eight hundred and eighty-one, between 

27 Erastus A. Nichols, Sarah E. Nichols, his wife,and George F. 

Marsh, of Silver Bow county, Montana Territory, of the first 

part, and Saly Raunheim, of the same county and Territory, party 
of the second part, witnesseth : 

That the said parties of the first part, for and in consideration 
of the sum of six hundred dollars, lawful money of the United 
States of America, to them in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, and conveyed, and by these presents do 
grant, bargain, sell, and convey, unto the said party of the second 
part and to his heirs and assigns forever all of the following- 
described property, situate, lying, and being in Silver Bow county, 
Montana Territory, and particularly bounded and described as 
follows, to wit: The east half of the east half of the southwest 
quarter and the south half of the southeast quarter of the north- 
west quarter of section 8, T. 3 N., R. 7 W., containing an area of 60 
acres, more or less— 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereto belonging or in anywise appertaining or 

usually had and enjoyed; to have and to hold all and singu- 
28 lar the said premises, together with the appurtenances, unto 

the said party of the second part and to his heirs and assigns 
forever. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

ERASTUS A. NICHOLS. [seat. 
SARAH E. NICHOLS. SEAL. 
GEO. F. MARSH. SEAL. 


12 HENRY C. DAHL V8. SALY RAUNHEIM. 


TERRITORY OF MonTANA,) __ 
, » 28 - 
County of Deer Lodge, | 


On this 27th day of June, 1881, before me, the undersigned, a 
notary public in and for the Territory of Montana, personally ap- 
peared Erastus A. Nichols, Sarah E. Nichols, his wife, and George 
I’. Marsh, to me personally known to be the persons described in 
and who executed the foregoing instrument and who severally 
acknowledged to me that they executed the same freely and volun- 
tarily and for the uses and purposes therein mentioned; and the 
said Sarah E. Nichols, wife of the said Erastus A. Nichols, at an 
examination had by me separate and apart from and without the 

hearing of her said husband, was by me made acquainted 
29 withthe contents of said instrument, and acknowledged to 

me that she executed the same freely and voluntarily and 
without fear, compulsion, or undue influence on the part of her said 
husband, and that she does not wish to retract the the execution of 
the same. 

In testimony whereof I have hereunto subscribed my hand and 
affixed my notarial seal on the day and year in this certificate above 
written. 

[NOTARIAL SEAT. ] CHARLES 8S. WARREN, 
* Notary Public. 


Filed for record June 28th, 1881, at 34 minutes past 10 o’clock 
a. m. 
A. C. WITTER, 
County Recorder. 
TERRITORY OF MONTANA, [ .. 
County of Silver Bow, f””’ 


I, H. S. Clark, county clerk and ex officio recorder of said county, 
do hereby certify that the annexed instrument is a full, true, and 
correct copy of the original instrument as recorded at page 559, in 
Book “A” of Deed Records of Silver Bow county, Montana Terri- 

tory. 
30 Attest my hand and the seal of said Silver Bow county, 
hereunto affixed this 26th day of March, 1884. 
H. 8. CLARK, 
County Clerk & Recorder, 
By WILL. 8. CLARK, Deputy. 


Mr. De Wore: Now, I will recall Mr. Marsh. 


GrorGE F. Marsa recalled for plaintiff, and testifies as follows : 
Examined by Mr. De WoLrFE: 
I will ask you to examine that map and state whether the por- 
tion there colored red—on which side of Silver Bow creek is it? 
On the east side. 
On the east side of the creek ? 
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Yes, sir. 

I will ask you if you are familiar with the eastern boundaries of 
Summit Valley mining district? 

I have known it ever since I have been in the camp to be the 
Silver Bow creek. 

Do the premises in controversy here lie within the boundaries of 
Summit Valley mining district? 

De Wirt: I object to that. The best way to know that is by the 

laws of the district. 
31 De Wotre: As far as that is concerned, this witness states 
that he knows where the boundaries are and has known them 
ever since he has been in the camp. He says that the limits are the 
Silver Bow creek. 

The Court: Objection overruled. I think this is a matter of 
record, but this objection is made to the question, and it will be 
overruled. 

Mr. De Wirt: It goes in under our objection. 


De Wore: Do you know whether the premises I have pointed 
out, the portion colored red, is within any organized mining dis- 
trict ¢ 

No, sir; I don’t know that it is. My impression is that it is out- 
side. 

Do you know of any organized mining district lying east of the 
Silver Bow creek ? 

No, sir; there is none. 


Cross-examined by Mr. De Wirt: 


Do you know of the existence of a district known as the Summit 
Valley mining district ? 

I know there was such a district. 

Do you know there isn’t such a district? 

There was such a district years ago, but there is no record of the 

books — can be found. 
32 Summit Valley district? 
Yes. 

Did you ever issue a subpeena for them? 

No, sir. 

Well, I never had any trouble getting them. 

You say 5 or 6 years ago there was such a district? 

Yes; and I believe there is such a district as that now. I don’t 
know that the laws are in force. 

Were the laws written ” 

Yes; I believe thev were, but I never saw them. 

In the early part of your testimony you spoke of this being min- 
eral there. How do you know that? 

By the bare fact that all the ground in this part of the territory is 
mineral ground. This ground has been set aside by the Commis- 
sioner of the General Land Office as mineral ground. 

You base your statement upon the report of the General Land 


Office ? 
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Yes; and the return of the land. 

Do you make that statement and base your evidence on any per- 
sonal investigation? 

Yes; I was on the ground several times before it was located. 
Oo You located it as mineral ground because it was returned 
so? 

Yes; and it was open to location. 

Because it was called mineral land ? 

Yes. 

How close an investigation did you make to ascertain whether 
there was a lode there? 

| was over the ground a good deal and never saw any croppings 
to show it. 


Map shown witness. 


Did you examine this ground ? . 

[ don’t think I did. That don’t include the location. 

Did you investigate there ’? 

No, sir; I didn’t go there. 

Did you go over this yellow? 

Yes. 

Find any indications of a lead? 

No, sir; I run that line there and never found any indications of 
a lead on any part of the ground. | 

You have been all over it? 

Yes, sir. 

In the summer time’? 

Yes, sir. 

Did you prospect any for quartz? 

No, sir. 
3 That’s all. 

Mr. De Wirr: I now move to strike out all of Mr. Marsh’s testi- 
mony. 

The Court: He said that ground is out of the district. The ob- 
jection will be overruled. 

Mr. De Wirt: I except to your honor’s ruling. 


‘ 


Sary Raunuerm called & sworn for the plaintiff, and testified as 
follows: 


Examined by. Mr. De Wore: 


You are the plaintiff in this action ? 

Yes, sir. 

[ will ask you whether you are acquainted with the premises in 
controversy ? 

I am. 

The premises described by the red coloring in the diagram ? 

Yes, sir. 

How often have you been on the premises ? 

Hundreds of times. 

Have you ever examined the premises—I mean that portion in 
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red—with reference to whether there are any indications of croppings 
on the surface ? 

Yes, sir. 

35 State whether there are any or not? 

There is nothing to be seen on the surface from any in- 
dications there, either of outcroppings or anything else. I looked 
very carefully over it to find a lead. 

Which side of Silver Bow creek is that on? 

On the east side. 

Is that ground low or flat, or down on a level with the creek ? 
State the general lay of the land. 

Well, it is not exactly on a level with the creek; it is a little 
higher; it is a kind of a sand bank; it is placer ground. 

Have you ever dug any in the ground? 

I have. 

Well, in any digging or developement that you have made, or 
others have made by your directions, state to the jury whether you 
found any indications of a lead there? 

No, sir; there are no such indications there. 

Did you ever apply for a patent on the premises? 


Mr. De Wirt: I object to it; that is a matter of record. 
Mr. De Worre: As to whether be has applied or not. 
36 The Court: Is that simply for the purpose of simply prov- 
ing the act itself? 
Mr. De Wo.FE: Yes, sir; that is all. 
Mr. De Wirt: The act should be proved by the record itself. 
The Court: I think you may ask the question. 
Mr. De Wirt: Notean exception, please. 


Mr. De Worre: State whether or not you ever applied for a 
patent for the premises which embraces this coloring. 

Yes, sir; I did. 

At the time you applied for the patent, did you know of any lead 
existing within the part colored red ? 

No, sir; I did not. 

Do you at present know of any lead existing there ? 

I am sure there is none, as far as a man can be sure. 


That is all. 


Cross-examined by Mr. De Wirt: 


Did you examine in this ground anywhere, except in this portion 
colored red, for a lead ? 
I examined in the yellow as well as in the red. 
Did you examine here in the Betsy Dahl? 
o7 I think I did. 
At the time you made your application ? 
Yes; I think I did. 
Did you find any lead or lode there? 
No, sir; I don’t believe there is a lead there to-day. 
Did you ever see a lead within the limits of the Betsy Dahl ? 
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No, sir; I never did. 

You have been over the ground within the last two years? 
Yes, sir. 

Have you ever seen the work Dahl has been doing there? 

Yes, sir. 

Didn’t you see a lead there ? 

No; I found an iron stain which you find all over the country. 
Is that on the surface ? | 

I only saw that on the dumps, if you can call it a dump. 


Did you ever see any croppings of an iron stain on the surface? 
No, sir. 
That's all. 

38 Mr. De Wotre: A paper has been handed to me which 


purports to be the laws of Summit Valley mining district, and 
purports to define the boundaries of the district. I offer it in evi- 
dence. 
Mr. De Wirt: I object to it; it is simply a printed slip without 
date ; there is no evidence that it is correct. 
The Court: Objection sustained. 
Mr. De Wotre: I will call Mr. Mantle. 


Lee MANTLE called and sworn for the plaintiff, and testified as 
follows : 
Examined by Mr. De WoLFre: 


Mr. Mantle, what business were you engaged in in the year 1881 ? 

[I was engaged in several different businesses. 

I wiil ask you if you were in anyway connected with the publi- 
“ation of a newspaper ? 

I was. 

What paper? 

The Inter-Mountain. 

Just examine that and state what it is. 

300k shown witness. 


[t is the bound file of the Daily Inter-Mountain from July Ist to 
December 31st, 1881. 
39 J. will ask you to turn to the files, of date July 16, 1881— 
no, about the 20th of July. 
The 20th? 
Well, the 19th or 20th. 
Here it is. 
[ will ask you if you find an application for a mineral patent by 
Saly Raunheim published there. The number of the application is 
953. 
Yes; I find it here. 
What is the date of the paper ? . 
July 20, 1881. 
You find the application published ? 
Yes, sir; I do—a mineral application—mineral application No. 
953. 


wil as 
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I will ask you where that newspaper is published ? 
In Butte City, Silver Bow county, Montana Territory. 


Mr. De Wo tre: I now offer the mineral application in evidence. 
Mr. De Wirr: Does it purport to be for the ground in dispute ? 
Mr. De Wore: Yes, sir. 
Mr. De Wirt: I object, because it has not been shown that it was 
published by Raunheim or by authority of law. It must be proved 
that it is published by the order of the register of the 
40 land office, and these proceedings are matters of record. 
De Wotrr: I will withdraw the offer for the present. 
The Court: The objection will be overruled, and the notice may 
be offered for what it is wortli. 
De Wirt: We except. 


De Woire: From whom did you receive that notice? 

From the register of the land office. 

Did he order it published ia your paper ? 

Yes, sir; we published all such notices at that time ; and while I 
do not remember this particular notice, yet he ordered it. 

Would it have been put in your paper unless he had ordered it? 

No, sir. 

What is the date of the paper ? 

July 19, 1881. 

Now, I will ask you to turn to the file of the paper and see when 
the last publication was made. 

The last publication was made Sep. 20, 1881. 

The first was published July 19? 

Yes, sir. 


De Wore: Now, I offer this in evidence. 
41 De Wirt: It goes in under my objection. 
De Wore: Read it, please. 


Notice of application for patent read to jury. See page—, this tran- 
script. 


Cross-examined by Mr. De Witt: 


Have you any personal knowledge as to whether the register 
ordered that published ‘ t 

Well, I can’t say that I remember of receiving this particular ap- 
plication. 1] presume I could find the original order. 

Wouldn't you testify in the same way as to any other publication 
in the paper? 

Yes, sir. 

The only reason is that it wouldn’t be there unless ordered ? 

No, sir; we never publish any unless ordered. 

You have no persona! knowledge of it? 

Our business is conducted that way. 


That’s all. 
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N. B. RinGuine called, and testified as follows: 
Examined by Mr. De Wotre: ' 


_ Will you examine that application for patent and tell the 
42 jury whether it includes the premises in controversy here 
& colored red? 


De Wirt: I object to it. The application will speak for itself. 
The Court: I think he may ask the question. 


Yes; it includes that portion colored red. 
It takes up a much larger tract? 

Yes, sir. 

It includes the portion colored red ? 

Yes, sir. 

That is all. 

No cross-examination. 


Dre Wo tre: I offer in evidence the order from the register of the 
land office ordering the publication to be made. 

De Wirt: I object to it. 

Dre Wo tre: I would like to offer it with the testimony of Mr. 
Mantle—that it is the same order he received here. 

The Court: While waiting for Mr. Mantle have you another wit- 
ness you can examine? . 

Mr. De Wotre: Yes, sir. 

The Court: Well, proceed with him. 


CHARLES 8S. WARREN called and sworn for plaintiff, and . testified 
as follows: 


43 Examined by Mr. De WoLre: | 


Are you the clerk of this court? 

Yes, sir. 
' I will ask you whether any action was ever instituted or is now 
pending in this court wherein Henry Dahl is plaintiff and Saly 
Raunheim is defendant, involving the right to the premises in con- 
troversy. First, do you know these premises? 

Yes, sir. 

I will ask you if there is any action pending in this court involv- 
ing the right to this ground. 


De Wirt: I object to that as irrelevant and immaterial. 
The Court: Do you propose to follow this up by other testimony? 
De Wirt: I object to this because it is not proved that the plain- 
tiff here, Raunheim, ever wnade any application for patent for the 
premises. Hesaid that he had made the application, and your honor 
allowed it for that purpose. I object to it because the record has 
not been introduced. There is no proof of an application for pat- 
ent. : 
44 Dr Wotre: [ don’t know just what the ruling of the court 
was, but the evidence of Raunheim is before the jury at the 
present time that he did make an application for a patent. 


ng ce a A OEE Dott — 


SE eet ummm 


HENRY C. DAHL V8. SALY RAUXHETM. 19 


The Court: The objection will be overruled. 
De Witt: Note an exception. 


De Wotre: State whether any suit—state whether the records of 
this court or the files of this court show whether any suit was insti- 
tuted or has been since the 20th day of September, 1881, by the de- 
fendant here against the plaintiff involving the right to the prem- 
ises In controversy. 

There is not. 

Has a suit of that kind been commenced? 

No, sir. Mr. Dahl’s name does not appear on the records except 
as defendant. 

_ I will ask you to examine this notice of mineral application—the 
one marked with pencil. ! 

Yes, sir. 

State whether you was one of the attorneys of Saly Raunheim 
making that application. | 

Yes, sir; my partner, Mr. Barrett, and myself. 

Did you make application for that patent? 

Yes, sir 

De Wirt: I object. | 
45 The Court: The same ruling. I desire to say I will hear 
you in relation to this hereafter. 

De Wirt: I want to save the exception. 


Dre Wore: You made the application ? 
Yes, sir. 


That is all. 
No cross-examination. 


Epwarp MILLER called and sworn for the plaintiff, and testified 
as follows: 


Examined by Mr. De Wore: 


What is your occupation ? 

I am superintendent of the Montana Copper Company. 

Do you know the premises in controversy between Mr. Raunheim 
and the defendant? 

I do. 

I will ask you whether you have ever been over the premises 
there colored red; whether you have ever examined it. 

Yes, sir; I have passed over it frequently. 

When the snow was off the ground ? 


Yes, sir. 
I will ask you if you ever examined the ground with ref- 
46 erence to seeing whether there are any indications or crop- 


pings of a lead on the claim. 
I have; I never discovered any croppings. 
Did you ever discover a vein or ledge there anywhere? 
No, sir. 
When did you last examine that ground? 
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Last fall. 

How often have you examined it? 

I have passed over it frequently ; I live close to it. 

State if there are any indications of a ledge on the ground. 

No, sir; there are not. 

Do you know whether there is any lead or vein existing within 
that portion colored red ? 

No, sir; there is not. 


No cross-examination. 


Davip Louis called and sworn for the plaintiff, and testified as 
follows : 


Examined by Mr. De WoLre: 


Where do you reside? 
In Meadville. 
What is your occupation ? 
47 I am foreman of the Montana Copper Company. 
Have you ever followed the business of mining or prospect- 
ing? 

Yes, sir. 

When? 

Off and on for the last four years. 

Have you done any prospecting-in this Territory ? 

Yes. 

Do yow know the premises in controversy between plaintiff and 
defendant in this action ? 

Yes, sir. 

Do you know where the lode claim called the Betsy Dahl is? 

Yes, sir. 

Do you know that portion of the Betsy Dahl lode, as claimed by 
the defendant, which forms part of the placer mine claimed by Mr. 
Raunheim ? 

I know Dahl claims it. 

Do you know that portion that he claims? 


‘ 


Yes, sir. 
Have you ever been over the ground ? 
Yes, sir. 
When? 
Last summer—the last two summers. 
48 Have you ever examined the ground, as to whether there 


is a lead or vein there? 
There is no cropping there ai all. 
Did you ever examine it with particular reference to that fact ? 
Yes; I have been digging there. 
Did: you ever, from any developments or work you have done, 
found [find] anything resembling a lead ? 
No, sir; nothing but sand and “gravel. 


That is all. 


No cross-examination. 
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Davip N. Upton called and sworn for the plaintiff, and testified 
as follows: 


Examined by Mr. De Wotre: 


* 


Do you know the premises in controversy, here? Do you know 
where the Betsy Dahl location is? 
No, sir. 
Do vou know where Mr. Raunheim’s placer claim is? 
Yes. I don’t know the claim exactly; I know the ground. 
Have you been over that ground often ? 
Yes; I have been over it very often. 
Have you done prospecting there or in that vicinity? 
49 Well, no, sir; I don’t know that I ever did on that ground. 
Are you able to tell from that map the location of the 
ground, supposing this portion in red to represent the Betsy Dahl 
lode'? Have you ever been on the premises ? 
I think I have. 
Have you ever been on this? 


Yes. 
Been over that ground ? 
Yes, sir. 


Did you ever examine it with reference to whether there are any 
surface indications or a lead or vein there? 

Well, I don’t remember of ever seeing any, although I didn’t pay 
particular attention. 

Do you know whether any lode or vein exists there? 

None that I know of. 

Do you know whether there are any croppings there? 

On the east side of the creek ? 

Yes. 

None that I know of. 


Cross-examined by Mr. De Wirt: 


50 You never examined it to see whether there was a quartz 
lode there ? 

Well, I never saw any. 

Did you examine there ? 

| never saw any on the east side of the creek. 

Did you prospect it ? 

I never sunk any holes. 

Notwithstanding you went over the ground, might there not be a 
lead there ? 

Yes; it might be. 


That is all. 


James T. MatrinGry called and sworn for the plaintiff, and testi- 
fied“as follows : 


Examined by Mr. De Wo.tre: 


Where do you reside ? 
East of the Montana copper smelter. 


— 
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Do you know the premises in controversy in this action ? 

Yes, sir. 

Do you know where the Betsy Dahl location is? 

Yes, sir. 

Know the location ? 
51 Not very particularly. I have been over the ground that 
is said to be the Betsy Dahl. 

Do you know where the placer claim claimed by Mr. Raunheim Is ? 

Yes, sir. 

Have you been over that ground often ? 

Yes; a good many times. 

Do you know where the north line is ? 

This is north. 

Do you know where the boundaries of the Betsy Dahl are ? 

Well, I have been across the ground over towards the smelter 
works. 

Have you been over that portion of the placer claim claimed by 
the Betsy Dahl lode ? 

Yes, sir. | 

Have you ever examined the ground with reference to determin- 
ing whether there is a lead there ? 

Not particularly—not to prospect it. I went across it back and 
forward. | 

Are there any croppings on the surface? 

I never seen any. 

Have you worked on that ground? 

No, sir; not on that particular ground. 

Never dug there at all? 

52 No, sir; not on that particular ground. 

| Not on the ground embraced in the Betsy Dahl location ? 

No, sir. 

That is all. 


No cross-examination. 


Tuomas Fox called and sworn for the plaintiff, and testified as 
follows : 


Examined by Mr. De WoLre: 


Do you know where the Betsy Dahl lode is? 

Yes, sir. 

Do you know what portion of the Betsy Dahl extends on the 
placer ground claimed by Mr. Raunheim ? 

[ don’t know the boundaries; I know about where it is situated. 

Have you been over the ground yourself? : 

Yes, sir. 

Did you make any careful examination of the surface ? 

No, sir; I did not. 

Did you make any examination of the surface ? 

No, sir. 
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53 Did you ever examine the surface to see whether there was 
a lode or vein or croppings on the ground ? 
I never saw any croppings there. 
Did you ever work on the ground? 
No, sir. 
Never done any digging there? 
No, sir. 


That’s all. 
Cross-examined by Mr. De Wirt: 


You never examined it carefully for quartz? 

No, sir. 

There might be a quartz lead there now and might have been for 
ten years and you not know it? 

There might be; yes, sir. 


That’s all. 
Lee MANTLE recalled for plaintiff, and testified as follows: 


Examined by Mr. De Wore: 
Paper shown witness. 


I will ask you to examine that and state whether you ever re- 
ceived it, and state what it is. 


Mr. De Wirt: I object to this. This purports to be signed by J. 
H. Moe. 
54 The Court: The witness mey answer it. 


[ will ask you if you ever received that document ? 

I have no recollection of this particular one, of having received 
it; we received so many; we received hundreds of them. 

Are you familiar with the signature of J. H. Moe? 

Yes, sir. 

Is this his signature ” 

Mr. De Wirt: I object. How are you familiar with it? 

By having received so many of these applications from him. 

How do you know they are from him by anything more than 
having been signed by him ? 

[ have often received other communications from Mr. Moe. 

Did you ever see Mr. Moe’s writing ? 

Yes, sir. 

Is that his signature? 
_ Yes; I should say that is Mr. Moe’s signature. It is about as he 

writes his name, as | remember it. 
5d You are not able to state positively in re-ard to receiving 
this particular document? 

No, sir; I received so many of them. I don’t know where you 

got this; I presume it came from the Inter-Mountain office. 


Mr. De Wirt: I object to any presumptions. 
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Mr. B. Rinauina recalled for plaintiff, and testified as follows : 


Examined by Mr. DE Wo.re: 
Mr. Ringling, where did you get that paper ? 
From—I got it at the Inter-Mountain office; Mr. Monteith gave 
to me. . 
At the Inter-Mountain office, in this city ? 
Yes, sir. 
That is all. 


No cross-examination. 


eee 
ae 


Lee MANTLE recalled. 
Examined by Mr. De Wo.re: 


Now, I will ask you what that paper is? 
[t is the original order for publication for mineral application No. 
953, and published in the Inter-Mountain. 
The same that you testified to here before ? 
56 After hearing Mr. Ringling say he got it at the Inter- 
Mountain office—I was going to say unless it came from 
there, I could find it in our safe. 


Mr. De Wore: We offer this in evidence. 

Mr. De Wirt: I will waive the reading of it. 

The Court: It will be considered in @évidence as if read to the 
jury. 

Admitted in evidence, marked Exhibit B, as follows: 

Order of register U. S. land office to Inter-Mountain newspaper 
to publish application aforesaid. See page — of this transcript. 

Mr. De Wirt: I desire to make a motion to strike out some of 
the evidence here. 


Defendant files the following motion: 


Second Jud. Dist. Court, County of Silver Bow, Montana. 


SaLty RAUNHEIM, Plaintiff, ) 
v8. : 
Henry C. Daut, Defendant. ( 


Upon the close of plaintiff's testimony comes defendant and 
moves the court to strike out from the evidence all of the tes- 
timony of the witness, George I’. Marsh, upon the subject of a 
location of the ground in dispute, for the reason that said testimony 
does not discluse any location of the premises in controversy under 
the laws of the United States, the Territory of Montana, or any local 
laws and regulations of miners or any valid location or claim of said 
. ground in any way; and also the deed of said George F. Marsh, E. 
A. Nichols, and S. E. Nichols of the placer ground in controversy to 
plaintiff, for the reagzon that it has not been shown that said grantors 
had a right or title to said ground, and said deed could therefore — 
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no rights to the plaintiff; and also all evidence of the plaintiff as to 
making an application to the United States for a patent for said 
ground, for the reason that the best evidence of said application is 
the record of the United States Land Office in the matter of said ap- 
plication, and that the said evidence of plaintiff is secondary and 

incompetent, it not being shown that the record was lost or 
58 for any reason inaccessible ; also the evidence of Charles S. 

Warren as to his and his partner making application for 
patent for said ground, as attorneys for said plaintiff, in so far as the 
evidence of said plaintiff and Warren goes to show the contents of 
said application, said evidence not being followed up by record evi- 
dence of said application; and also the evideuce of the witness, Lee 
Mantle, as to the publication of the notice of application for patent, 
for the reason that it was not shown by the best evidence, the record, 
that such an application had ever been made. 

RANDOLPH & De WITT, 
Def't’s Attorneys. 
Argument by counsel. 


By the Court: You may have until to-morrow morning to present 
authorities. 


Court adjourned until March 28, 1884, at 9 o'clock a. m. 


59 March 28, 1884, at 9 o’clock, court called. 


The Court: The motion to strike out will be overruled, and 
you may take your exception, and defendant files his bill of ex- 
ception No. 1, which is as follows, to wit: 


2d Judicial District Court, County of Silver Bow, Montana. 


SaLy RauNnHEtM, PI’ff, 
U8. 


Henry C. Dant, Def't. 
Def’ts Bill of Exception No. 1. 


The above cause coming on regularly for trial on March 27, 1884, 
one of the days of the March term of the above court, and being 
tried on that and the following day, the following testimony by the 
following-named witnesses was given; to all of which testimony the 
defendant objected ; which objections were all overruled by the court, 
and went to the jury under objection of defendant. 

Said testimony was as follows: 


Frank Marsa, called, sworn, and examined on the part of plain- 
tiff, testified : 
“T was a party to the location of a tract embracing the 
60 geound claimed by the plaintiff in this action. Before the 
location was made I was vn the premises several times. I[ 
made out a notice of location and posted it on the ground, claiming 
4—352 
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the premises for myself, E. A. Nichols, and S. E. Nichols, and filed 
a copy with the county recorder. I did nothing more towards locat- 
ing the premises than posting a notice on the claim. 


The defendant objecting to the above testimony on the ground 
that the local laws must be proved before the above evidence would 
be competent, and the court ruled that the evidence might remain, : 
but would be stricken out unless followed up by evidence of the 
local rules and regulations, and, after added, this testimony may re- f 
main as it is, and we will see before you go to the jury whether it is 
competent or not. 

The foregoing evidence by the witness Marsh was the only evi- 
dence in the case on the part of plaintiff upon the subject of the 


location of the ground in controversy claimed by plaintiff, and there : 
was no evidence on the part of plaintiff as to any rules or regula- 

tions of miners, and the contents of the location notice were 
61 not offered or proved in evidence. | 


A deed purporting to be from said witness Marsh and E. 
A. Nichols and S. E. Nichols to plaintiff of the ground claimed by 
plaintiff was then offered and read in evidence under the objection 
of defendant, for the reason that it had not been shown that said 
grantors ever located the premises described in the deed or had any | 
right, title, or interest in or to the same. ) 


Saty RauNHEIM was then called, sworn, and examined on his | 
cages ? ’ i 
own behalf, and testified : : 
“T am plaintiff in this action. I applied for a patent on the ; 
premises described in the complaint and claimed by me in this ac- 
tion.” . 


Question by CouNsEL: State whether or not you ever applied for 
a patent for the premises claimed by you in this action. 

Answer. Yes, sir: I did. 

To which said evidence defendant objected on the ground that the 


record of said application in the United States land office was the , 
best evidence of said application, and until it was proved that said 

evidence was unobtainable the testimony of plaintiff above ; 
2 was incompetent ; all of which above testimony by said plain- 


tiff went in under objection of defendant. 
Mr. Lee MANTLE was then called by plaintiff, and testified that 
the following order from the register of the United States land office 
at Helena, M. T. 


“The above notice to be published for sixty days in the Daily ’ 
Inter-Mountain,a paper published daily at Butte,Silver Bow county, . 
Montana, at the expense of the applicant. : ) 

J. H. MOE, Register.” 


This order, being written below the notice on the following page 
of this transcript, was received by the Inter-Mountain Publishing 
Company, of which he was business manager, and that the following 
notice of application for patent, to wit : | 


etl 9 


VS. SALY RAUNHEIM. 


HENRY C. DAHL 


" Mining Application No. 953. 


“Unrtep States Lanp OFFrice, 
Herena, M. T., July 16, 1881. 

Notice is hereby given that Saly Raunheim, whose post-office ad- 
dress is Butte, Montana, has this day filed his application for patent 
to fifty-nine and fifty-six hundredths acres of placer-mining ground, 

situated in no organized mining district, Silver Bow county, 
63 Montana Territory, and being more particularly described by 

legal subdivisions as follows, to wit: The east half of lot 6, 
the east half of lot 9, and the south half of lot 8, of section number 
8, township number 3 north, range number 7 west, or the east half 
of the east half of the southwest quarter and the south half of the 
southeast quarter of the northwest quarter of section 8, township 3 
north, range 7 west, of principal meridian, Montana, upon which a 
notice of intention to apply for patent was posted on the 30th day of 
June, A. D. 1881. 

The location of this mine is of record in Book H, page 115, mis- 
cellaneous records of Deer Lodge county. The adjoining claimants 
to these premises are the Montana Copper Company, placer, and the 
Mat lode, lot number 89, claimed bv Joel W. Beasems et al.,on the 
west and the placer claim of R. 8. Jones et al. on the south. 

J. H. MOE, Register. 

BARRETT & WARREN, 

Att'ys for Applicant. 

July 19se19.” 


—by the plaintiff for the premises by him claimed in this action 
64 was published for 61 days, as in said notice set forth, all of 
which testimony of witness Mantle went in under the objec- 
tion of defendant that the same was incompetent and immaterial, 
on the ground that it bad not been shown by the best evidence, the 
record of the United States land office, that plaintiff had ever made 
an application for patent. 
Then, upon the close of plaintiff’s testimony, the defendant files a 
motion to strike out from the evidence all the testimony as afore- 
said; which said motion is as follows, to wit: 


2d Jud. Dist. Court, County of Silver Bow, Montana. 


Saty RAUNHEIM, PI'ff, ) 
vs. . 
Henry C. Dant, Def’t. j 


Upon the close of plaintiff's testimony comes defendant and moves 
the court to strike out from the evidence all of the testimony of the 
witness, George F. Marsh, upon the subject.of a location of the 

ground in dispute, for the reason that said testimony does 
69 not disclose any location of the premises in controversy under 
the laws of the United States, the Territory of Montana, or 
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any local rules and regulations of miners or any valid location or 
claim of said ground in any way; and also the deed of said George 
F. Marsh, E. A. Nichols, and 8. FE. Nichols of the placer ground in 
controversy to plaintiff, for the reason that it has not been shown 
that said grantors had a right or titie to said ground, and said deed 
could therefore convey no rights to the ph aintiff; and all evidence 
of the plaintiff as to mz king | an application to the United States for 
a patent for said ground, for the reason that the best evidence of 
sald application is the record of the United States land office in 
the matter of said application, and that the said evidence of plain- 
tiff is secondary and incompetent, it not being shown that the record 
was lost or for any reason inaccessible ; also the evidence of Charles 
S. Warren as to his [he] and his partner making application for 

patent for said ground as att’ys for said plaintiff, in so far as 
66 the evidence of said plaintiff and Warren goes to show the 

contents of said application, said evidence not being followed 
up by record evidence of said application. 

And also the evidence of the witness, Lee Mantle, as to the pub- 
lication of the notice of application for patent, for the reason that it 
was not shown by the best evidence—the record—that such an ap- 
plication had ever been made. 

RANDOLPH & De WITT, 
Def’ts Att’ ys. 


Whereupon the court overrules said motion, and the defendant 
duly excepts to said ruling, for the reason that all of said testimony 
is incompetent, immaterial, and is secondary and not the best evi- 
dence and was not followed up by any evidence by which it was 
made material; and defendant asks that this his bill of exceptions 
be signed, which is done this 28th day of March, 1884. 

WM. J. GALBRAITH, 
Judge 2nd Jud. Dist. Court, Montana. 


Mr. De Wirt: I desire to file a motion for nonsuit. 
Mr. De Wo re: Before the motion is filed I desire to recall Mr. 
Raunheim to prove one matter. 
67 The Court: This is entirely within the discretion of the 
court. Ini a late case, where the case had entirely closed and 
the court refused to admit testimony, it was found to be error. You 
may examine Mr. Raunheim. 


SALY RAUNHEIM recalled, and testified as follows: 


Examined by Mr. De Wo tre: 


Mr. Raunheim, after the sale or conveyance of this property to 
you, who has been in possession of the property ? 

Since what time? 

Since the time it was conveyed to you. 

I have. 

State what work you have done on the premises. 
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Well, I had all the work done that was necessary in compliance 
to the laws for patent. 
| State what you did. 

Well, when I bought the land in question there was already five 
hundred dollars’ worth of work done, and I did all the necessary 
work in addition to that that it required by the laws in an applica- 
tion for a patent. 

Can you tell how much money you expended on the claim after 

you bought it? 
68 I don’t remember exactly the figures. 
Can you approximate it? 

No, sir; I cannot. I know all the work was done that was neces- 
sary and pruoper—the amount required by law. 

Did you ever post any notice on the claim containing the appli- 
cation for patent ” 

Yes; I posted the notice required by law. 

Who posted it” 

I did. 

How long did it remain there ? 

At least the 60 days required by law. I watched it that long. 
After that I did not watch it. , 


Cross-examined by Mr. De Wirt: 
What did you do? What was the nature of it ? 
The nature? 
Yes. 
Well, we continued to sink several shafts. They are to be seen 
on the ground yet. 


That’s all. 
Plaintiff rests. 


Motion for nonsuit filed, read, and argued by counsel, to which 
reference is hereby made, and the same is hereby made a part of 
this instrument. 


69 2nd Judicial District Court, Silver Bow County, Montana. 
March Term, 1884. 


SaLy RaunHE IM, PI’ff, 
VS. 


Henry C. Daur, Def’t. 
Motion for Nonsuit. 


At the close of the testimony of plaintiff in the above case, on 

March 28, 1884, one of the days of the March term, 1884, of the 

| above court, said cause being then on trial before a jury, comes de- 

fendant and moves for a nonsuit in the above cause, for the reason 

that the evidence does not disclose any cause of action in favor of 
plaintiff against defendant in this, to wit: 

lst. That it is not shown by the evidence that plaintiff or his 


eR Sey 


30 HENRY C. DAHL VS. SALY RAUNHEIM. 


grantors or predecessors in interest ever made any valid location 
of the premises in controversy or any part thereof. 

2. That it is not shown by the evidence that the premises in 
controversy are placer mining ground or contain any valuable 
mineral deposits or are valuable for placer mining purposes. 
70 srd. That it is not shown by the evidence that the alleged 

locators of the premises in controversy or the plaintiff or his 
grantors or predecessors in interest or any of them ever made 
any discovery of mineral or valuable mineral deposits of any kind 
on said ground. 

4. That it is not shown by the evidence that the plaintiff was in 
possession of the premises in controversy or any part thereof at the 
time of the commencement of the action. 

5. That it is not shown by the evidence that the plaintiff or his 
grantors or predecessors in interest or any or either of them were 
ever in possession of the premises in controversy or any part thereof. 

6. That the plaintiff has not proved any title in himself at the 


commencement of the action in the premises. 
7. That plaintiff has not shown any application for a United 


RANDOLPH & De WITT, 
Def’t’s Attorneys. 


States patent. 


March 28, 1884. 
Wiled March 28, 1884. 
R. L. DAVIS, Clerk, 
By CHARLES 8S. WARREN, 
Deputy Clerk. 


71 The Court: I have read this case of 2nd Montana pretty 

varefully, and I think there is evidence here to go to the jury 

as to whether this is mining ground or not; also in relation to this 

question of possession. You can have special findings, this being 
an equity case. This motion for nonsuit will be overruled. 

Mr. De Wirt: Note our exception, and defendant files his bill of 


exceptions No. 2. 
2nd Judicial District Court, County of Silver Bow, Montana. 
SaALy Raunner, PI’ff, ) 
v8. 
Henry C. Dant, Def’t. ( ; 
Def’ts Bill of Exception No. 2. 


The above cause being on trial March 28, 1884, one of the days of 
the March term, 1884, of the above court, and the plaintiff having 
closed his testimony, the defendant files his motion for a nonsuit, 
to which motion reference is hereby made, and the same is hereby 
made a part of this bill of exceptions; which said motion is over- 

ruled; to which ruling of the court the defendant duly ex- 
72 cepts, for the reason that said motion should be sustained on 
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the grounds set forth therein, and asks that this his bill of excep- 
tions be signed, which is done this 28th day of March, 1884. 
WM. J. GALBRAITH, 
Judge 2nd Jud. Dist. Court, Montana. 


Filed March 28, 1884. 

| R. L. DAVIS, Clerk, 

By CHAS. 8S. WARREN, 
Deputy Clerk. 


The defendant then called, swore, and examined witnesses on bis 
behalf, the names of whom and their testimony and the whole 
thereof, and the objections of counsel and exceptions thereto, and 
the exhibits introduced are all in full as follows, to wit: 

T. C. Porter, Henry Meagher, Joseph Tuey, and H.C. Dahl, called 
and sworn for defendant. 


H. C. Dant called, and testified as follows: 
Examined by Mr. De Wirt: 


Are you the defendant here? 
Yes, sir. 
Where do you reside? 
In Butte City. 
Do you know the plaintiff? 
Yes, sir. 
Do you know the ground in dispute ? 
Yes, sir. 
Know the Betsy Dah! location ? 
Yes, sir. 
What connection have you with it? 
I located it. 
W hat time? 
In the spring of 1881. 
W here is it situated ? 
It is generally called Meadorville. 
How is it with reference to the plaintiff's ground—the east half of 
the southwest quarter of section 8 north, range7 west ? 
[t takes in a portion of that ground, I believe, according to the 
survey. 
What did you do with reference to locating it? 
I sunk a shaft and made a discovery. 
W hat else ? 
Had the ground surveyed. 
Had the ground surveyed ? 
74 Yes. 
When you sunk the shaft what did you find ? 
I found mineral deposits. 
What kind? 
Well, according to the assays it was mineral bearing. 
Did you have it assayed ? 
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claim and otherwise, and the metals, minerals, and valuable deposits 
of every kind contained in said veins, lodes, or ledges, or within said 
boundaries, which are given or allowed by the laws of the United 
States aforesaid or of the Territory of Montana. 

The mining claim hereby located is situated in the Summit Valley 
mining district, Silver Bow county, Montana ‘Territory, and is lo- 
cated, according to the public survey, in the S. W. } of sec. 8, T. 3 
N., R. 7 W., base and meridian Montana Territory. The adjoining 
claims are the Picalo lode mining claim on the west and the Hattie 
Harvey lode claim on the north. This location is distinctly marked 

on the ground, so that the boundaries can be readily traced, 
80 by a stake set at discovery shaft, where this notice and state- 

ment is posted this — day of March, A. D. 1881, and by sub- 
stantial posts or monuments of stone at each corner of the claim; 
and the exterior boundaries of the claim, as marked by said posts 
or monuments, are as follows, to wit: 

Beginning at the northwest corner of the claim, from which the 
Hattie Harvey shaft bears N. 60° W. 136 ft. distant and the point 
the main road up Silver Bow creek passes under the tramway of the 
Montana Copper Company, leading from their hoisting works to their 
smelting furnace, situated on the east side of Silver Bow creek, bears 
N. 50° E. 50 feet distant, and running thence S. 10° E. 600 feet toa 
stake and mound at the 8S. W. corner; thence east across Silver Bow 
creek 1,500 feet to the S. E. corner, astake and mound ; thence west 
across Silver Bow creek 1,500 feet to the place of beginning. The 
undersigned intends to hold this claim under and according to the 
laws of the United States and the Territory of Montana, and to 
record this notice and statement under oath in the county recorder’s 
office of said county, as provided by law. 

Dated this ninth day of March, 1881, and signed— 

HENRY C. DAHL, 
Locator and Claimant. 
81 TERRITORY OF MonrTANA, | 
County of Deer Lodge, § 


Henry C. Dabl, being duly sworn, says that he is of lawful age 
and the locator and claimant of the quartz lode mining claim men- 
tioned and described in the foregoing notice and statement of loca- 
tion and claim and the person whose name is subscribed thereto as 
a locator and claimant; that he knows the contents of said notice 
and statement foregoing, and that the matters and things therein 


stated are true. 
HENRY C. DAHL. 


Subscribed and sworn to before me this 9th day of March, 1881. 
[NOTARIAL SEAL. ] JOS. H. HARPER, 
Notary Public. 


Filed for record March 11, A. D. 1881, at 8.10 o’clock a. m., and 
recorded in Book “A” of Lode Locations, on page 18, records of 
Silver Bow county, Montana. 


JAS. S. McANDREWS, 
County Recorder, 
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Mr. De Wrrr: I would like to call Mr. Harper to identify 
S2 this map before I go on with Mr. Dahl. 


Joseru H. Harper called and sworn for the defendant, and tes- 


j ‘ Y ' 1? 
m : ‘ : 
. iit ij to. POL ida VWWS 


Examined by Mr. De Wir 


| ow county, Montana Territory 
Do you know H. C. Dahl, the defendant? 


; 


Do you know where the Betsy Dahl! lode claim 1s‘ 


nize that plat? 

bv whom was that made? 

‘| hat is rN work 

Just explain it to the jury 

The top of the map is north; application, No. 755. James A. 
Murray is this blue. This yellow is the Montana Copper Company. 

‘ iunheim 1s tinted preet, The Betsy Dahl lode 
s down here, with the dark lines around the ground. 
What is this? 

S35 That is the conflict with the Hattie Harvey. 


ry , +7 ; '_ | 
‘~ tf : 
up Part ' ‘Jit : 


This green portion, how is that described by subdivisions ? 

| ean describe it. It is the east half of the north of the east half 
of the southeast of the south half of the northeast of the northwest. 
\nd the way in which the Betsy Dahl conflicts with the Saly 


; 


Raunheim ground is represented how ‘ 
It confliets with three and hinety-one hundredths acres. 
Where is the discovery’ 
The diseovery of the Betsy Dahl is on the northwest. 

Does that map corre etly represent the ground it purports to? 


’ 


Il this eround here 1s correct ? 

es, Sir 

ots, numbers, and areas ? 

This is a copy from the record of the final survey in my office. 


That’s all 
No CTOSS-CXaMINALION 
Ht. C. Dante recalled, and testified as follows : 
S| examined by Mr. Dr Witt 
Look at that map. Do you recognize the ground ? 


Map. 


(Here follows map marked page 84.) 


— ae 
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85 Yes, sir. 
Now, this discovery you have testified about, where is that 


' located ? 


Right in there—within 40 feet of that line. 

What line? 

Of this Picalo lode—the east end line of the Picalo. 

Will you tell the jury where the stakes were set you spoke about ? 

Yes. These corners were placed right there—one there, one there, 
and one there. When the patent survey was made it was left out, 
because it took in portions of the Hattie Harvey, and we left that 
ground out. 

State what you have done in the way of developing the vein. 

I bave developed the vein and represented it since the discovery 
was made. 

This is dated March 9, 1881? 

Yes; that is the time the record was made. 

It was recorded March 11? 

Yes, sir; it was some time prior to that discovery. 

Was it prior or afterwards you discovered the wall ? 
86 It was prior. I had the shaft down twenty feet when that 
was filed. 

What have you done in the way of development ? 

I sunk a shaft down 30 feet and cross-cut the bottom of the shaft 
12 feet the second year. A : 

W bat have you done in the way Of representing ? 

I represented the second year that way. 

The third year what did you do? 

I worked a shaft about 30 feet north of the discovery shaft. There 
is a shaft there about 30 feet, and I run a cross-cut about i2 feet. 

Where is that on the map? 

About there. 

The next year what did you do? 

That was the third year I had reference to. I have not represented 
this year yet. 

Where have you traced the vein? 

I traced it down to the ground west here. There was not much 
croppings here, but there was some. 

Where were the croppings you spoke of? Just indicate. 

There the re show in the Picalo; that don’t amount to 


anything, but there is the same kind of quartz here. I can’t 
87 tell if it had any mineral value, but there are croppings there 

and a large amount of croppings indicating the same kind of 
quartz. 


What did you do to ascertain what it was worth ? 
I had it assayed. Bill Stevens assayed it and said 
Mr. De Wore: Never mind what he said. 


Mr. De Wirt: Do you know yourself what it assayed ? 
Mr. De Wotre: I object, unless the witness is an assayer. 


Mr. De Witt: What Stevens is that ? 
William Stevens. 
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What did you do in regard to ascertaining whether it was mineral- 
bearing quartz? 
I asked him to take the stuff out of the shaft and assay it. 
Well, what did he do? 
He took a piece out of the shaft. He went in the shaft himself 
and took it home to assay. I didn’t see him assay it. 
Did he take it out of the shaft himself? 
Yes; he was there when the ground was located. 
Did he make the return to you? 
88 He didn’t make any written stipulation. He told me. 
How did you know it was mineral bearing; are you a 
miner ? 
I have prospected since 1876. 
In what country ” 
In the “ Black Hills” for two years, and some in this country ; 
not a great deal in this country. 
Is your experience such that you could recognize mineral-bearing 
quartz? 
Yes, sir. 
What do you say about that quartz? 
I call it mineral-bearing quartz. 
About how far did those croppings extend? Could you indicate 
on the map? 
No, sir; I don’t know anything about the section lines. 
Take it east from the shaft, how many feet would you say? 
I should judge somewhere along about 40 or 50 feet, and maybe 
a hundred feet down this way; this is lower ground. The Silver 
Bow creek comes through here somewhere, which is not marked 
on this map. 
89 About how far east from your shaft does the creek come ? 
It comes between three and four hundred feet. 
Can you indicate on the map about where the creek runs ? 
About there. 
Mr. Harper: That is where it is, right there. 
Mr. De Wirr: Now, what do you say as to the croppings being 
visible or not? 
They are visible in through here. 
What is their direction ? 
Running easterly and westerly. 
How did you locate the claim with reference to the direction of 
the croppings ? 
I located the claim easterly and westerly. The wall of the shaft 
shows that. 
How did you locate it with reference to the vein ? 
Well, that’s the way I located it. 
What way; across the vein or lengthwise ? 
I located it lengthwise on the lead, of course. 
When did you become familiar with that ground ? 
In the spring of 1580, the year before I located the ground. 
90 You became familiar with it then. How about these crop- 
pings you speak of? . 


OO a 
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Well, I seen them there. I have ploughed up some of them. 

When did you first see them ? 

In the spring of 1880, when the snow got off. 

Are you a citizen of the United States? 

I have got my first papers. I am nota born citizen. I took out 
my first papers in 1871. I have lived iu the country since 20 years 
ago. 

Where is that lead located—in what district ? 

It is located in Summit Valley mining district. 

Is this description correct in the notice of location ? 

Yes, sir. 

What do you know, if anything, about Raunheim’s possession of 
this tract ? 

I don’t know. I know now, but I didn’t know anything about 
anybody being in possession of any ground there at all. 

Since you located it where have you been living? 

I lived part of the time out there, but I have lived. here in Butte 
for two years. 

How long did you live out there after you located it? 
9] I was living there when I located it, and I lived there until 
the 10th of November the following fall. Then I moved up- 
town. 

You were living on the ground? 

Yes, sir. 

Did you ever see Raunheim arownd there when you were living 
there ? 

Yes; I used to see him frequently. 

What did you see in regard to his possession ? 

Nothing. 

Was he ever on the ground ? 

I don’t know. I can’t say. I never saw him on the ground. 

Did you ever see him mining there? 

No, sir. 

Have you looked over the ground pretty carefully ? 

Yes, sir. 

Is there any placer-mining work done on it? 

l never saw any. 

Would you have seen it if it had been done ? 

Yes, sir. 

What do you say as to the placer-mining character of the ground; 
did you ever examine it? 

I never did much. In fact I never saw the ground opened for 

placer-mining purposes. 
92 Did you ever placer mine yourself? 
Yes; some. 

From your experience, are you able to form any judgment of 
land valuable for that purpose ? 

Yes, sir. 

What do you say about that ? 

— know that a man could raise a color in any part of that 
an 


eons 
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What do you say about its being valuable for placer mining? 

I can say that it is not. 

Did you ever do any prospecting there? 

Not on that side of the creek. 

What is the character of the land? 

It appears to be on topaloose,sandy loam. It iscommonly called 
black sandy loam. 

What is it further down? 

Well, I examined some shafts that have been sunk there. I don’t 
know how longugo. It appears to be a loose gravel. It don’t seem 
to be the hard substance that bears placer gold. 

How deep is bed-rock ? 

I never saw any. 

How deep have you been down ? 
93 Well, there are shafts sunk there that are partially filled 
up now. 

Have you ever done any placer prospecting there since you sunk 
your shaft? 

Yes; I prospected there with a pan some and couldn’t raise a 
color. 

Did you prospect on this side of the creek ? 

No, sir. 

Are there any indications of placer mining there? 

No, sir. 

Did you ever make application for a patent for the Betsy Dahl? 

Yes, sir. 

When was it? 

The application was made some time in 1881; the order for the 
survey was made in July. 


Mr. De Wotre: I object. 


Mr. De Wrrr: Does this answer here clearly describe that claim ? 
Yes, sir. 
The portion in conflict? 


Yes, sir. 
Do you know what the facts were about this vein being vis- 
ible? 
94 Yes; it was visible. 


The one you located ? 

Yes, sir; I struck the first pick in it myself. 

You say, you lived there? 

I lived on the ground, with the exception of two weeks, for a year 
and a half. 

How much work have you done on the claim each year? 
. I done a hundred dollars’ worth of work each year. 

What kind of work? 

Mining work in the bottom of the shaft. 

What do you say as to whether or not the surface of that claim is 
— for working the vein ? 
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I don’t mean for that particular shaft, but for developing the 
claim ? 
| Yes; it is required. 
| How wide is it? 
| 550 feet. 


That’s all. 


_ Cross-examined by Mr. De WoLFE: 


95 . How long before you made the location did you know of 
the existence of the vein there; you say you knew it some- 
| time before ? 
: I knew it from the croppings the spring before. 
| | When did you make that location ? 
: Some time in the latter part of February or the first of March. 


a » . 
You knew it the year before ? 
| I knew it the summer before, that there was a lead or vein some- 
where on the ground. 
How did you find it out? uF 
From the croppings I discovered right there when I was plough- 
: ng the ground. 
| ‘ou ploughed up the croppings? 
i I ploughed up some that were visible to a certain extent. I 
| ploughed the ground and raised the crop on it. 
Was the rock you ploughed up 4oose ? 
Yes; it was loose, of course. Croppings are generally loose. 
Was it rock in places? 
What do you mean ? 
Do you know what rock in place is’? 
Well, I can’t say that I do. 
96 Don’t know what rock in place is? 
I can’t say positively. Do you mean solid bed-rock ? 
I mean rock fixed in the formation as nature made it. 
I should judge it was. 
You say you discovered a vein there? 
I did. 
How wide was this vein? 
That I don’t exactly know. 
Well, did you discover mineral ? 
I did. 
How much mineral did you discover? 
I can’t tell exactly what the width of the mineral was, but the 
vein at the bottom of the shaft looks to be a pretty wide vein. 
i | How wide? 
iia Well, there is a cross-cut of 12 feet at the bottom of the shaft, 
ie and we have no hanging wall. . | 
Hh g You have a foot wall? 
i | Yes. 


What is it? 
97 It is composed of granite. At the bottom of the shaft it 
‘became hard; at the top it was soft granite. 


-~ 
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What is the depth of the shaft? 

It is about 30 feet. 

You say you have a cross-cut at the bottom at the depth of 30 feet, 
and have no hanging wall? 

No, sir. We run the cross-cut 30 feet south. 

Is that cross-cut in mineral? 

It appears to be. 

Mineral formation all the way through? What do you say in 
regard to the croppings there? 

I say along here are slight croppings. 

At what distance from the shaft? This is the west boundary? 

Yes. 

W hat is the distance from the shaft to the west boundary ? 

Well, it is within 40 feet 

This is the point of discovery ? 


Yes, sir. 
That is where you posted that notice up? 
Yes. | . 
[ understand you to say you found croppings on the Picalo 
lode? 
98 Yes. 


The croppings on the Picalo are the same in character and 
description as those found here? 
Yes, sir. 
And this seems to be a continuation of the vein from there to 
here ? 
That is what it appears to be; yes, sir. 
What is the distance from that shaft to the Silver Bow creek ? 
Well, I judge, about 350 feet; between that and 400 feet. I 
didn’t measure the ground. 
How far did the croppings extend up here? 
About two-thirds of the way to the creek. Here the ground is so 
low that it is covered up with mud. 
The croppings show two-thirds of the way between the discovery 
shaft and the creek ? 
Yo,cr. — 
That would be about 200 feet? 
Yes; something like that. 
Didn’t you state that it showed for 50 or 60 feet? 
Well, of course, if it showed for 50 or 6U feet it may have showed 
further down. | 
You now say it might have been or is 200 feet? 
99 Somewhere about there. 
The croppings show on the surface ? 
Well, slightly ; the ground is low and covered with sand. 
It is higher as you go to your shaft? 
Yes, sir. 
As you go to the creek they become covered up? 
Yes. ies you couldn’t see it until I turned the sod over with a . 
plough. I raised two crops down here. 
How much higher is the discovery shaft than the creek itself? 
6—352 
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I didn’t measure it. 

Can you approximate it ? 

No; I can't. 

Is it 50 feet higher ? 

I don’t know. 
Is it 40? 

I can’t say; I am not a surveyor. 

All the work you ever did on the ground is done at this point? 

Yes, sir. 

Never did anything across the creek at all? 

No, sir. | 
100 Never did any prospecting for placer across the creek ? 

No; because I didn’t think it was as 

You never did anything towards the development of the lead? 

Not across the creek. | 

All the work you did is in this shaft? 

This shaft and the one north of it. 

How deep is that shaft? 

About 30 feet. 

Both about 30 feet? 

Yes, sir. 

‘Vhich is the shaft you run the 12-foot cross-cut in ? 

i run it south from this shaft, and 1 run one north from this one 
12 feet. I couldn’t get any deeper on account of water. 

How far are the two shafts apart’? 

About 30 feet. 

What depth is the upper shaft sunk? 

About 30 feet deep. I didn’t measure it, but it is fully that deep. 

Did you sink it yourself? ) 

[ hired one or two men and they worked with me. I was living 

right there. | 
101 W here? 

Right there. There is my house that I built myself in the 
spring of 1880. This shaft is not over five feet from that house— 
from the corner of the house. Here is where the county road comes 
in and runs right by that shaft. 

Now, when did you commence doing that work on the shaft ? 

Somewhere on or about the latter part of February, 1881, or the 
first of March. I can’t tell the date exactly. 

Did yuu commence doing the work before or after the location of 
the claim ? 

Before. I started in there and worked two or three days alone. 
The ground was frozen pretty hard until I got down on the ledge. 
The solid ledge is within five feet of the surface. 

Did the ledge have any pitch ? 

It pitches a little to the south ; [ should judge aout a foot and a 
half in 30 feet. 

You found a ledge there that you run through 30 feet without 
finding a hanging wall? 

Yes; the formation is the same all through. 

What is the formation ? 
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102 Well, it is mineral formation. 
What kind ? 

According to the assay, it is gold and silver. 

You didn’t assay it yourself? 

No, sir. 

It has the appearance of silver ? 

Yes, sir. 

Anything else? 

Well, there might be some copper in it. 

Do you know whether there is or not? 

No; I don’t know. 

What is the strike of the vein in this other shaft ? 

Easterly and westerly. 

Is the unper shaft sunk on the vein? 

No; it is\.orth of the vein. 

Well, is there any development in the shaft ? 

Yes. 

State what it is, 

Well, the cross-cut runs north about 10 feet, and there seems to 
be a copper deposit. It will show on the dump to-day. 

Is that the same vein this shaft is sunk upon? 
Pes No, sir ; itappears to be an entirely different vein altogether. 
103 How do you know? 

Because there is a wall here, and that vein don’t come up 

to the wall. The wall runs in that direction. 

That is what you call the hanging wall of the vein? 

I call it the foot wall. 

The vein pitches the other way? 

Yes; away from it. 7 

Where did you say the claim is? 

It is situated in what is commonly called Meaderville. 

What mining district? 

Summit Valley. 

How do you know that? 

Well, from the surveyor telling me, I believe. 

You know it because you have been told? 

I always understood it was Summit Valley mining district. 

That is all you know about it? 

Yes; I never examined the records. 


Mr. De Worre: Now, I move to strike out all that testimony in 
regard to Summit Valley mining district. 
The Court: I will consider this matter. You may go on. 
104 _—‘I will rule on this motion after awhile. , 


Mr. De Wotre: Do you know of your own knowledge where 
the boundaries of Summit Valley mining district are on the east? 

Well, as I stated before, I have always understood—— 

I don’t want to know that. I ask you if you know of your own 
knowledge. 

I never read the rules and regulations. 
Do you know? 
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Well, I certainly can’t have any knowledge unless I read the 
laws. 

Then you don’t know? 

Certainly not. 

I understood you to say you never did any work on the east side 
of the creek. 

No, sir; I never did. 

Have you ever done any prospecting there ? 

Well, no; at present I have not. 

You certainly have not done it in the future? 

No. 

You said that you didn’t know that a man could raise a color on 
the premises claimed by Mr. Raunbeim. If you never did any 
prospecting there or examined the ground howare you able to state 


that? 
105 I never saw any one else raise a color. 
That is the reason you state that ? 
Yes. 


You have never seen any colors raised there? 
No; I never seen anybody do anything in the way of placer min- 
ing there in that portion of the country. 


That’s all. 


irae De Witr: What about the ownership of the Betsy Dahl 
claim ? 

I am the owner of it. I have been in possession of it since I 
located it. : 

Have you ever parted with the title of it from the time you located 
it until new ? 
_ I have owned, with the exception of once I deeded part of it to 
Gamer and received it back again. | 

At the commencement of this action, on June 17, 1882, who 
owned it? 


I did. 
That is all. 


WILLIAM STEVENS called and sworn for defendant, and testified 
as follows: 


106 Examined by Mr. De Wirt: 


Do you know the defendant, H. C. Dahl? 
Yes, sir. 
Do you know the ground known as the Betsy Dah] claim ? 
Yes, sir. 
What is your occupation ? 
Well, lam aminer. I doa little of evervthing. I am a miner 
and prospector. 
How long have you been mining? 
Since ’76. 
Are you familiar with the ground out there? 


~ 
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Well, partially so; I have donesome work on the ground below it. 

Have you ever done any assaying? 

Yes, sir. 

ses you ever assay any quartz from the Betsy Dahl claim ? 

es. 
State how you happened to do it. 
I was coming from the concentrator, and passed Dahl’s place, and 
said to him, You have struck some pretty good looking ore. 
107 =I will go in with you and make an assay of it. He says, No; 
I own the ground and I want to locate it myself. 

When was that? 

Some time in 81. He says, I want to locate it myself. I says, All 
right; I will assay some of the rock for you; and I took some and 
assayed it. I was assaying some for Parks and others at the time. 

How many specimens did you take? 

I got 3 or 4. 

What did it yield? 

I think from three ounces to 12. 

From 3 to 12 ounces? 

Yes, sir. 

What? 

Silver. 

Anything else? 

I didn’t assay for anything else. 

Did you say you worked on that ground ? 

No; I worked below it about 800 feet. 

Have you ever done any placer mining ? 

No, sir; I sunk a hole while at the old concentrator and panned 
it out. 

Where was that? 
108 On the south side of the claim, about 800 feet due south ; 
it is outside of this ground. 

Are you are a placer miner? 

I have done a Fittle of it—very little. 

Had any experience? 

Not any great experience. I have mined some. 

What do you say as to the character of the ground here, as to 
whether or noi :¢ is placer ground ? 

I don’t know anything about that. I don’t know that I ever 
panned a pan of dirt there. 

Can you form any opinion as to the make-up of the ground ? 

No, sir; I never saw anything except these two shafts under 
ground. 

Did you make any examination of the vein? 

Yes; when I went in I said it looked like pretty good copper 
blossom. 

Where did you observe the vein? 

I think it was 12 or 13 feet deep. 

That was in 1881? 
109 Some time in 1881. 


I don’t remember dates. I took the 


46 HENRY C. DAHL V8. SALY RAUNHEIM. 


rock home and assayed it, and Dahl wanted me to write out a loca- 
tion notice for him, which I did, and put it up. 

Did you make any examination of the lead ? 

[ went past there twice every day. I noticed what they were 
doing, was all. I never had any particular interest in it, since I 
didn’t get in it. 

Your interest ceased then ? 

Yes, sir. 


That’s all. 
Cross-examined by Mr. De WoLrFeE: 


You say you took two or three samples and assayed them ? 
Yes, sir. 
Have you had experience in assaying ? 
I have done considerable of it. 
Can you assay rock correctly for silver ? 
Yes, sir. 
What experience have you had ? 
I have been assaying for the last ten years. I have always done 
my own assaying when working in the mines. 
Where did you get that rock from ? 
110 Some of it I got out of the shaft, and, I think, one or two 
pieces from the dump. 
Did you get the rock yourself? 
Yes, sir. 
It wasn’t given to you by anybody? 
No, sir. 
Some of it you got out of the dump? 
Yes, sir. 
Which shaft was that? There are two shafts there. 
It was the one on the south side—a little southwest of the corner 
of the house; that’s the shaft I went in. 
Did you see more than one shaft at the time? 
They had a well, I believe, on the other side of the house. I think 
that is all I saw. 
Now, are you positive about the assay showing from 3 to 12 ounces 
of silver? | 
Yes; 1 am positive; it went somewhere between 3 and 12 ounces. 
You don’t know how many assays you made? . 
From 3 to 4. 
Did they all assay something in silver? 
Yes, sir. 
And from 3 to 12 ounces ? 
111 Yes; as near as I remember. 
Are you positive of that? 
Yes, sir. 


That is all. 


James Tugy called and sworn for the defendant, and testified as 
follows: 


— f 


ta — ~~ " 


has slept too long. 
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Examined by Mr. De Wirt: 


Where do you reside ? 

Down here on the creek. 

What is your business? 

Well, different things. I mine as long as there is anything to 


pay. Iam hauling wood now. 


How long have you been here? 

I am here since ’66. 

Here in the neighborhood ? 

Yes. , 

Have you done any mining? 

Yes, sir; lhave. I have prospected about 10 miles square around 


Butte. 


Did you ever do any placer mining? 
Oh, yes. 
How much experience have you had ? 


112 I have had experience in California and Idaho and all over 


the country. 
How many years? 
My conscience! 25 years, sir. 
In placer mining? 
Yes, yes; I worked some good ground in Hangtown, California. 
Do you know where the Betsy Dahl lode is? 
No, sir. 
Know where the Montana Copper Co.’s works are ? 
Yes; I do. 
[ will ask Mr. Harper to indicate on this map where it is? 
Mr. Harper: I can’t do it exactly. 
Well, approximately ? 
Well, it is about there. 
That wouldn’t be far from right? 
No, sir. 
How far is that from here? 
About 800 feet. 
Now, Mr. Tuey, you know where the Montana Copper Co.’s works 


are? 


Yes, sir; I do. 
Did you ever do any placer prospecting there? 
[ prospected there, but there is no mine there. I have pros- 


113 _ pected up to the forks of Silver Bow and BlackTail. That’s 


about 3 miles. I prospected some holes about 20 feet deep, 


but didn’t find any mineral. 


Here let this represent the Montana Copper Co.’s works, and that 


the Silver Bow creek, can you say where you prospected in this 
locality ? 


I think I sunk holes there thatare there yet. Thestuff that came 


out of them is there. 


Well, what did you see? 
Well, the man that goes there looking for placer-mining ground 
It is pretty scarce there now. 
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Did you find oy | colors there at all ? 


No, sir. Up at Dixie we had some light colors. 

That is up some distance ? 

It is up a great way. 

Did you get any colors around here at all? 

No, sir. 

Did you prospect that ground ? 

Yes; I did. 

Prospected by panning? About how deep did you go? 

About 20 feet. ae 
114 If there had been any placer-mining ground there would 
you have found it ? 

It can’t be. If there was gold around there I would have had my 
share of it. We all lived around here and prospected anywhere. 
Take sec. 19, there is about 200 acres there, and that ground has all 
been prospected and nothing has been found. 

Is the character of all this ground about the same? 

Yes. 

As to the character of ground there, what is it? 

Well, it is wash. 

Did you get to bed-rock there? 

Yes; I sunk some holes out at race-track. 

You are getting a little too far off. Did you go to bed-rock here? 
Yes. 

Find anything ? : 

No, sir. 

Are you familiar with the kinds of ground placer mines are 
found in? 

Well, gold is where you find it, take it through’the world ; but, as 
far as I prospected here, I got no mineral. 

Is it of a mineral character ? 


w 


115 No; it is too loose. Its a wash from the hills, shook up, 
with a mixture of all kinds. 
That is all. 


Cross-examined by Mr. De Wo.FeE: 


I understand you prospected through here ? 
I did, sir, for 3 miles. 
From the junction of Black Tail and Silver Bow creeks? 
I didn’t say that. From Independence district to Summit Valley 
district. 
You prospected all the way up? 
Yes, sir. 
This would be the east side of the creek ? 
Yes, sir. 
Have you done any prospecting here? 
I didn’t cross the creek at all. 
All your prospecting was over here? 
Yes; in the Summit Valley mining district. 
Is this the Sunes Valley mining district ? 


f> 
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Yes. 
On this side of the creek ? : 
Well, that would be a new district. If we found mineral there 
we would have had to make a new district. 
116 How do you know this is not in Summit Valley mining 
district? 
Well, it don’t cross the creek. 
How do you know? 
I have been there. 
Did you ever attend a meeting of miners? 
| have, sir. 
You know the boundaries of Summit Valley mining district as 
bounded by Silver Bow creek ? 
Yes, sir. 
You know that by the action of the miners? 
Yes. 
You never done any prospecting on the other side of Silver Bow 
creek? 
No, sir. 
Have you ever examined the ground over there? 
Yes; I seen people sinking several holes; it was just wash, 
though. 
Over here? 
Yes; the work is there yet, not far from your place; there is 2 
holes there. 
On the other side of the creek ? 
Yes: they was looking for the line of the Calusa lode; that’s the 
way they come to be sinking. The work was done on the 
117 ~— east side; they thought from the pitch of the lead it would 
come south, and they sunk here. 
Sunk some holes? 
Yes, sir; and had a windlass, too. I could tell where the holes 
are if I was down there. 
Was that between the creek and the work of the Montana Cop- 
per Co? 
No; it was outside of that ground. 
On the other side? 
Yes. 
These holes were sunk to discover the Colusa lode? 
Either that or the Gambetta; they was sinking for that purpose. 
Now, you say you have worked at different places ? 
I have, sir. 
On this side of the creek all the way down to Independence dis- 
trict ? 
Yes; down to Rocker, and never found placer ground; no, sir. 
Can you tell me this, whether along here anywhere they found 
any traces or color existing showing the existence of placer ground ? 
No, sir; there where Haffey lived was a trace of quartz. 
I am speaking about placer. 
118 Well, I can go on the ranches in Deer Lodge Valley and 
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get colors. From German gulch down it is possible to get colors. 
es; on the best ranches you can. 

You spoke of Dixie. What direction is that from here? 

Kind of northeast. It is wp by the Clipper mill. 

Have you ever done mining there? 

I have, sir. 

Placer mining? 

Nothing further than sinking a hole. 

Did you find any trace of mineral up there? 

Nothing that would justify me to put in sluices. 

Did you find anything? 

L got a. little color or two, but it would take a great many of them 
to make a cent. 

You did find colors ? 

Yes; that kind, all over Yankee Doodle and Dixie. 

The water from there all flows through Silver Bow creek ? 

Yes, 

Are you a placer miner of long experience? 

I am, sir. 
119 Now, I will ask you if gold, if placer ground, exists up 
there at the head: of Yankee Doodle and Dixie gulches, or 

whatever they are called, would not the action of the water natu- 
rally carry down some gold through here? 

I don’t know that it would—I don’t know that it would. I have 
worked ground with no outlet or inlet with gold in it. 

You say you found slight traces of mineral up here? 

Yes, 

Well, how far below here at other points have you found min- 
eral ? ) : 

Well, down at the forks of the guiches, up towards: Dixie and 
Yankee Doodle, and Hail Columbia I found more. 

Where did you find any more? 

Not until I got to the forks of Dixie, about three hundred miles, 
or three: miles from there. 

You didn’t find anything from Dixie to Silver Bow? 

No; not for 3 miles. 

Now, all the work and prospecting you ever done was on this side 
of the creek ? 


Yes. 
That is all. 
120 Mr. De Wirt: You spoke of some holes sunk over here to 


trace the Calusa lede. Did vou examine them ? 

I did, sir; and washed it out. No; I thought you meant the 
holes on Silver Bow creek ; no, sir; I didn’t. 

I mean where Peter Gale prospected ? 

No, sir; I didn’t. 

What is the character of the ground over here in regard to its 
placer-mining qualities ? 

Its just a wash. or slide: I sunk 10 or 12 feet there and got a 
green copper float. : 
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_ Would the character of the ground en the east side of the creck 
indicate placer-mining ground ? : 

I don’t think it would, sir. I saw Mr. Lavelle cutting 75 tons of 
hay down here, and I think the land is better for agriculture than 
for placer. 


That’s all. 


or Dre Wo tre: There is good pasture all around here ? 
es. 

Down at the junction of Silver Bow creek and Rocker, is that 
placer ground ? 

Yes; down at Rocker and Silver Bow. 

I will ask you whether those bottoms don’t produce good grass? 

Well, if it is flat you might raise some. 
121 —" grass grow on the surface there? 
es. 

Grass may grow on the surface and yet that is no indication that 
it is not placer ground ? 

The ground is covered generally with grass and willows. 


That’s all. 


Henry Meacuer called and sworn for defendant, and testified 
as follows: 


Examined by Mr. De Wirr: 


Are you familiar with the ground in controversy ? 
I have lived there and been over the ground. 


Map shown witness. 


What is your business ? 

I have been mining 20 years. 

Placer? 

Placer & quartz, both. | 

Have you done any placer mining in this district? 

No; I never mined for eegas here at all. 

Are you familiar with this ground ? 

Well, I have been over the ground a good deal. | 

Do you know anything about the mineral character of this 

ground ? 
122 No, sir. 
Ever examined it? 

I have been over the ground, but never examined it peemney: 
I didn’t examine it enough to tell whether it is placer-mining 
ground or not. 


That is all. 


Cross-examined by Mr. De Woxre: 


Have you been over tle ground frequently ? 

Yes; I lived there and prospected it for quartz. I lived on the 
other side of the creek from the Montana Copper Co.'s works, a little 
north of west. I lived on the Mat lede. 
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Did you ever find anything on the ground ? 
No, sir; I never did. 


That’s all. 


G. O. Humpureys called and sworn for defendant, and testified 
as follows: | 


Examined by Mr. De Wirr: 


Where do you reside? 

In Butte City. 

How long have you lived here? 

20 years. 
123 What is your occupation ? 
[ am particularly engaged in mining. 

Have you done any placer mining? 

Ihave. I don’t now. 

How much experience have you had in placer mining ? 

Well, I have been picking about here about 30 years, in this dis- 
trict—in this district about 20 years. 

Are you familiar with the general geography of this neighbor- 
hood ? 

Well, yes; I know it pretty well. 

Do you know where the Montana Copper Co.’s works are? 

I have been there. Pp 

Do you know where the Betsy Dahl claim is? 

Yes, sir; I do. 

Do you get the geography of the country fromthis map? This is 
the Copper Co.’s business. Here is the Dahl claim. 

Yes. | 

Have you done anything in the way of placer mining or getting 

water in there? 
124 I think I have done considerable. 
What? 

I turned the first water that ever run from the Atlantic coast to 
the Pacific, and brought it into Butte City. 

Have you been on this ground? 

I have. I looked at it. 

Do you think from its character this is placer-mining ground ? 

I don’t think there is any placer ground there. ? 

Did you ever examine it? 

I did, at one particular place, and I didn’t find what I was look- 
ing for. 

What were you looking for? 

For placer diggings of gold in the ground that would pay to 
work. We all putin a little to sink a shaft there. I put in my 
portion. That is below this claim, where Harrington’s house is. 

From your experience as a placer miner and your knowledge of 
this ground, what do you say as to the character of the ground 

here, whether or not it is placer mining ground ? 
125 I am sorry to tell you, Y don’t think it is placer ground. 
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I was trying to make it placer-mining ground but couldn’t do it. 
It would have been to my interest to ae 


That’s all. 


Ros’t YEDDELL called and sworn for the def’t, and testified as 
follows: 


Examined by Mr. De Wirt: 
Where do you reside? 


Butte City. 


What is your business ? 


Minin 


Ever ions any placer mining? 


A little. 


About how much ? 
Well, I have done some placer pppoe 
Do you know where the groun: 


Yes. 


Have you ever been on the Betsy Dahl claim? 


I have. 


Did you ever prospect or investigate this ground about a thou- 
sand feet south of the of the Montana Copper Co.’s works to 
ascertain whether it is placer-mining ground or not? 
No, sir; I never did prospect that. 
Did you ever prospect on the ground ? 
I have been on the east prospecting for quartz. I never thought 
it was placer ground. I have looked for quartz there. 
What do you say it is? 
I wouldn’t say it is placer ground. 
What is the formation ? 
It is a kind of a wash or decomposed bed-rock. 


That’s all. 


Cross-examined by Mr. De Wotre: 


You say you are acquainted with the location of the Betsy Dahl 
claim ? 


Yes, sir. 


Have you been all over it? 
I think I have. 
Have you ever been at the discovery shaft? 


es, sir. 


Whereabouts on the claim is it? 

On the west end. 

Which side of Silver Bow creek ? 

On the west side. 

Did you ever go down the shaft? 

No, sir. 

Did you ever examine the quality of that ground ? 
T have seen quartz there on the dump. 

On the Betsy Dahl claim ? 


HENRY C. DAHL V8. SALY RAUNHEIM. 


it placer ground. 
No cross-examination. 


in controversy is? 
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Yes, sir. \ 
Did you ever see any outcroppings there anywhere ? 
I saw some float on the surface. 

You didn’t see any croppings? 


Not what I call croppings; croppings is what sticks out of the 


ground on the surface. 
How far is that shaft from the Silver Bow creek ? 
I never measured it. 
Is it one or 2 or 3 hundred feet? 
It is 100 feet, anyway. 
Which is the lower, the discovery shaft or the creek ? 
The creek is the lowest, of course. 
How much lower? 
I don’t know. 
You saw nothing on the surface to indicate a lead ? 
No, sir; [ saw quartz on the dump. 
When did you examme that? 
In 1881. 
Have you been there since? 
128 I have passed there. 
Did you make any examination ? 
No, sir. 
You have seen no rock you would call quartz since 1881 ? 
I have seen it when I went by there. 


That is all. . 

Mr. De Wirt: You saw that lying scattered around ? 

Yes. 

Would that indicate the existence of a lead ? 

Well, I should judge it would, from nry experience mn prospecting. 
If I was looking for a lead I would sink a ‘hole there. .- 


That’s all. 


Tuomas C. Porter called and sworn for defendant, and testified 


as follows: 


Examined by Mr. Dre Wirr: 


You live here in Butte? 
Yes, sir. 
How long? 
20 years next October. 
Prior to two years ago what was your business ? 
Mining. 
Are you mining now? 
Yes, sir; I am. 
129 Have you had some experience in placer mines ? 
Yes, sir. . 
- About how many years? 
Since 1859. 
Does that map give you any ideaof ground you are familiar with? 
Yes; I know the Gambetta and Calusa. 
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Do you know where the Betsy Dahl claim is? 

Yes, sir. 7 

Are you familiar with this ground east of the creek ? 

Yes, sir. 

Did you ever examine that ground as to its character as placer 
mining ground’? 
a Very little; I sunk a shaft there im 1868. 
% What did vou find? 

Nothing. 

Did you find placer-mining ground ? 

No, sir. 

Find colors ? 

No, sir. 

Where did you sink that shaft? 

Well, I can’t tell now. [F- might be on this ground and it might 
be north ; it might be northeast of the creek. 

And it might be just east of it here? 
: 130 Yes, sir; it might be. 
From your knowledge of placer mining and your knowl- 

edge of that ground, what do you say as to the character of this 


round? 
Well, really I know nothing about it, except just on the surface. 
. Well, that is what I mean. 


4 Yes; I do. 
You sunk a shaft there ? 
No; east of the creek. 
Well, now, from your experience of mining and your knowledge 
of this ground, what is your best knowledge or information as to 
the character of the ground ? 


Mr. De Wore: I abject. 
The Court: He may be asked the question. 


Mr. De Wirt: What is your opinion as to that? 

Iam familiar with the surface ground there. I lived on the 
ground 16 years ago. 

Well, from your knowledge, what do you say as to its mineral 
character ? 

I never saw anything there west or east of Silver Bow creek that 
would indicate placer ground worthy of location. 


I That is all. 
No cross-examination. 
a 131 Court adjourned until 2 o’clock. 


At two o’clock court called. 
Defendant rests. 


Davip Upron ealled and sworr for the plaintiff in rebuttal, and 
testified as follows: 


Examined by Mr. De Wotre: 
Where do you reside? 
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In Butte. 

How long have you lived here? 

Since 1866. I came here in 1866. 

What has been your business ? 

Well, placer mining mostly since ’66. 

Whereabouts in this vicinity have you worked at placer mining? 

Just below the town of Butte. 

Was this map shown to you yesterday ? 

I think it was. 

Do you know where the Betsy Dahl lode claim is? 

I know pretty near; it adjoins the claim I located, called the 
Piccalo. 

Have you ever done any mining anywhere in that vicinity ? 

No, sir. 
132 Do you know whether any placer mining has been done 
there ? 

Yes; some cuts have been run there. I saw the cuts and holes 
there. 

Do you know whether that ground is regarded as placer-mining 
ground or not? 

Well, all I know is from the appearance. It has been located as 
placer-mining ground. 

It has been ? 

Yes; I think the whole creek has been. . 

Has there been any placer mining done there ? 

Where the two creeks, Yankee Doodle and Silver Bow, come to- 
gether, there has. 


De Wirt: I object to that. It isa mile below this ground. 
The Court: It may go to the jury for what it is worth. 


Dr Wotre: Now, has there been any placer mining done above 
the Montana Copper Co.’s works ? 

Yes. 

How far above ? 

Well, about a mile, or not that far. 

Do you know whether gold has been taken out? 

Yes; there has been. 

Now, how far below thisclaim has placer mining been done ? 
133 Well, in the creek I don’t think there has anything been 
done until you get down to where Black Tail puts in. 
About bow far below is that? 

Well, it is over a mile. 

Do you know anything about the depth of bed-rock along Silver 
Bow creek ? 

No, sir; Ido not. I have never seen any place where they get 
bed-rock. 

—_ there been holes sunk to any depth along the bed of the 
creek ? 

Well, there have been holes sunk 10 feet deep. 

And never reached bed-rock ? 
No, sir; not that I know of. 
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Now, from your experience as a placer miner, where is the deposit 

of gold ordinarily found ? 
n bed-rock. 

Then, is it necessary ordinarily, to do proper placer mining, to go 
to bed-rock in order to prospect the claim ? 

I think it is. 
And you don’t think there has been any shaft sunk to bed-rock 
there? 

No, sir. 


That is all. 
134 Cross-examined by Mr. De Wirt: 


For over a mile above this ground and a mile below there has 
never been any placer mining done? 

I don’t think there has. There has been some holes sunk, and 
for a distance of two miles there nobody bas done any profitable 
mining. No, sir; I don’t think there was. 


That is all. 


JosePpH RamMspELL called and sworn for plaintiff in rebuttal, and 
testified as follows: 


Examined by Mr. De Wotre: 


Where do you reside? 

In Butte City. 

How long have you lived here? 

Well, I have lived here most all the time since ’66. 

What has been your business ? 

[ have been mining for the last 8 or 10 years. 

Have you been engaged in placer mining? 

1 was in early times—in ‘66 and ’67. 

Where was that? 

Right down here, this side of the Dexter mill. 

Do you know where the works of the Montana Copper — 

are? 
135 Yes, sir. 
What creek runs by there? 

Silver Bow creek. 

Do you know, in regard to the character of the ground there, 
whether it is placer ground or not? 

Well, sir; I can’t tell you whether there is pay or not. I know 
that, in early times, the boys used to work up there. I can’t say 
as to what they got. 

Do you know whether it has been located as placer ground or not ? 


De Wirr: I object to that as not being the best evidence. 


De Wo re: I think the objection is good. You know that work 
has been done there? 
Yes, sir. 
You never worked there yourself? 


: 
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No, sir; I never did. 
You never saw any work being done there? | 
Yes; I have seen men shoveling in sluices. I hauled some 
boxes for a man up there. 

Do you know where he was working? 

Yes ; I guess I could go pretty near the place now; it is this side 
of the copper works. 

On this side or the other side of the creek? 
136 He worked on both sides of the creek, below the Copper 
Co.’s works. 

How far below? 

Well, I won’t say now; it is not a great way; just a little this side 
of where the bridge crosses. 

How far below ? 

Well, probably 3 or 400 yards, That was in 1867. He had some 
holes sunk there, and I hauled him up three sluice-boxes. 

He was placer mining ? 

Yes; he wasgoingto. After that, when I was driving tny cattle, I 
seen him shoveling in. 

Above that did you see any placer mining there? 

I don’t think I ever did any myself. 

You don’t know whether any gold was taken out above or not? 

No; I can’t say as to that. 


Cross-examined by Mr. De Wirt: 


From a point, say, halfa mile below the Montana Copper Co.’s 
works to a half a mile above, do you know of any profitable placer 
work being done? 

No, sir. I know they mined, but I don’t know as to the profit. 

You don’t know ? 
137 No, sir. 


That’s all. 


A. M. WestLaKE called and sworn for plaintiff in rebuttal, and 
testified as follows: 


Examined by Mr. De Wotre: 


Where do you reside? 

I live now between Silver Bow and Butte. 

Did you ever live out at Meaderville? 

Yes, sir. 

When? 

About 3 years ago. 

Do you know where the claim called the Betsy Dahl is located ? 
Yes, sir. ‘ 
Have you been on the premises ? 

Yes, sir. 

Have you been at the shaft sunk on the claim ? 

Yes. 

When? 

About 3 years ago. 


. 


138 Did you examine the shaft sunk upon that mine with 


or not or whether there was a lead developed there ? 


sand. 


139 No, sir. 


®I can’t tell you; it belonged to the Government. 
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Have you ever done any mining yourself? 
Yes, sir. 
How long have you mined ? 

Since I was about 8 or 10 years old. 


referenee to whether there was a lead discovered in the shaft 


Yes; I seen whether it was a lead or not. 
Well, what did you find there? 
I found granite and sand. re 
Did you see anything like a lead there? 4 
No, sir. 

How deep was the shaft sunk when you went in ? 

I guess 25 feet. 

Were they working ? 

Yes, sir. 

Who? 

Mr. Dahl and two other men. I forget their names now. 

Did you see any ore in there? 

No, sir. 

Did you see any wall rock or ledge ? 

I saw granite. 

Was the wall formation granite in the shaft? 

Well, on the north side was granite and on the south side was 


You saw nothing there you could call mineral ? 


That is all. 


Cross-examined by Mr. De Wirt: 


Where were you living there—on what ground ? 
[ can’t tell vou what ground it was. 

Did you own the ground ? 

No, sir. 

Who did ? 

Jacobs. 

What Jacobs? 

I can’t tell you any more. 

What is his business ? 

I believe he was peddling around town here. 
He owned the ground? 

He owned the house I lived in. 

Who owned the ground ? 

I can’t tell you who claimed it. 

Didn’t you own a house of your own out there ? 
I had a small place there. 

Built it yourself? 

Yes. 

On whose ground ? 
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140 Didn’t you have an agreement with some one out there 
that you should build on the ground ? 
No, sir. 
Didn’t have an agreement as to the title ? 
No, sir. 
You just squatted on it? 
Yes. 
Wasn’t that ground claimed by Raunheim or the Montana Copper 
Co. ? FI 
No, sir. , | 
Are you sure of that? 
Yes. 
What house was that ? 


De Wo tre: I object. This is not cross-examination, and it is 
immaterial. 

Mr. De Wirt: It is cross-examination to find out the interest of 
the witness. 

The Court: You can ask him if he is interested. 


Mr. De Wirt: Your were keeping a boarding-house there ? 
Yes, sir. 
W hat was it called ? 
The Westlake House. 
Is that the one you built ? 
No, sir. 
141 Which did you build ? 
A little frame house to the north. | 
Since you built it hav-n’t you found out who claimed the ground ? 
No, sir. 
In investigating this lead of Dahl’s did you make an assay of 
what you found ? 
No. 
Didn’t you offer to do certain work on the ground for a half in- 
terest ? 
No, sir. 
You say that is all granite in the shaft? 
All I saw was granite and sand. 
Did you see any ore? : 
No, sir. = F 
Didn’t undertake to assay any of it? » . 
No. 
Where have you quartz-mined ? 
In the old country; likewise in Lake Superior and Nevada. 
Ever do any silver-quartz mining ? 
Yes, sir. 
Where? 
Lake Superior. 
142 Can you tell silver ore? 
Yes. 
How ? | 
By looking at it. 
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How does it look ? 

I can tell it. 

How do you tell it? 

It is somewhat darker than other rock. 
Dark rock bears silver and other rock don’t? 
Of course, light rock will carry silver too. 
Light rock will too? 

Yes. 

How do you tell the difference? 

Well, by assaying it. 

That is a good way isn’t it? 

Yes. 


That’s all. 


Davip Lewis recalled for the pl’ff in rebuttal, and testified as fol- 


lows: 


Examined by Mr. De WoLFe: 
In regard to the location of the Betsy Dahl claim, of the shaft 


. on the claim, have you ever been there ? 


Yes, sir. 

Have you examined the shaft? 
143 Well, I wasn’t there since they struck the granite and 
quartz mixed. There was seven feet of dirt on top of it, as 


near as I could judge. 


When did you go in there? 

When they commenced to sink the shaft. 

When was that? 

In ’81. 

What did you find? 

Nothing; no croppings at all. 

Lower down in the shaft? 

1 wasn’t down: 

Down at the depth of seven feet they found what you think was 


granite and quart mixed ? 


Yes, sir. 

Was there anything like a ledge or vein ? 

Not then. 

That was the only time you was ever in the shaft? 
Yes, sir. 


Cross-examined by Mr. De Wirt: 


Could you see any indications of a ledge or vein there? 
No, sir; I saw the granite and quartz mixed. That was seven 


feet below the surface. 


Were you in the shaft? 
I was right over the shaft, looking down. 
144 How deep was the shaft? 
Well, it was between 7 and 10 feet. 
Little dark down there? 


SALY RAUNHEIM. 


62 HENRY C. DAHL V8. 


No; not at that depth. 
What is your business now ?” 

Smelter. 

In whose employ ? 

Montana Copper Co. 

Now? 

Yes; I was then, too. 

Why did you go there to look in the shaft ? 

Well, I wanted to see what he had there. 

Of what interest was it to you ? 

Well, I was prospecting myself around there. I wanted a little 
information. 

Were you sent there by Mr. Raunheim ” 

No, sir; I was not. 

By ‘anyb ody connected with the Montana Copper Co. ? 

No, sir; I went on my own account. 

You never looked after the shaft was 7 feet deep ? 

No, sir. 


That’s all. 


145 JaAmMes A. Murray called and sworn for plaintiff in re- 
buttal, and testified as follows: 


Examined by. Mr. De Wore: 


You live in this city ? 

Yes, sir. 

Do you kuow where the claimed called the Betsy Dahl is located ? 

I know where there is a location called the Betsy Dahl. 

Where is it? 

Out here in Meaderville, a little south of the works of the 
Calusa Co. 

Have you ever been at the point of discovery on the Detsy Duhl ? 

Frequently. 

Have you ever examined the shaft with reference to see whether 
it is developed ? 

Yes. 

How recently ? 

Well, a year and a half ago. 

What did you find at the time? 

I found a hole some distance below, and on the surface there is a 

lot of iron-stained granite—rotten granite. 
146 Did you see any ledge or vein in the shaft ? 
No, sir. 

Did you go in the shaft? 

No, sir. There is no lead comes near the surface. I located that 
ground in 1879, before there was a house on it. 

Do you still hold that location? 

Yes; Ido. I located it on the 6th of November, 1879, and made 
application for patent in January, 80, and some time after that Dahl 
came along, I believe, and wanted it for building purposes or some- 
thing, and madea location. 
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You located it in 79, and in ’80 you applied for a patent? 
Yes, sir. 

Was that before the location of Dahl? 

A long time before. 


Mt. De Wirt: I object as not proper rebuttal testimony. 

The Court: It is proper rebutting testimony. If the land was 
not public mineral land of the United States it was not subject to 
location at all. 

Mr. De Witt: We except. 


147 Mr. De Wotre: When did you make your application for 
patent ? 


Mr. De Wirr: I object tothat. It is not the best evidence of that 
fact. 

The Court: Objection overruled. 

Exception noted. 


Mr. De Wore: State when you made the application. 

On the 2nd day of January, 1880. 

Do you know whether there was an adverse claim published by 
the officers of the land office ? 

Yes. 


Mr. De Wirr: I object to that and ask an exception. 


Yes; there was a notice posted 90 days. 
On the claim? 
Yes. 
Was an adverse claim filed to your application filed ? 
Yes and no—both. 
Did Dahl adverse your application ? 
No, sir. 
| Was any suit ever instituted against you by Dahl in regard to the 
claim ? 
No, sir. 


That is all. 


Cross-examined by Mr. De Wirr: 


Are you a miner? 
148 Well, I am a kind of a general rustler. I mine sometimes, 
in my mind. 

This stuff you speak of being there, what is it? 

Iron-stained rotten granite. 

Any silver in it? 

I never had it assayed. 

Might there not have been silver in it and you not kuow it? 

There might, but it was different from anything I ever saw in my 
life containing silver. 

What interest have you in this action? 

I have this much interest in it: According to Mtebte i stipulation 
ews stipulated my rights away. You fixed my rights in your stip- 

ation. 


’ 
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Isn’t it a fact that you and Dahl have entered into a stipulation 
that the judgment entered in this case shall control the case you 
are interested in ? 


Mr. De Wotre: I object. The stipulation is the best evidence. 
The Court: The stipulation is on file. 

Mr. De Witt: Look at it. 

(Paper shown witness.) 


149 I want to say this: I would never have agreed to this stip- 
ulation if I had seen it. 
Your attorney saw it? 
Well, I didn’t. 
Mr. Pemberton is your attorney ? 
Yes. 


Mr. De Wirt: I offer this in evidence. 


I am interested in this, but Pemberton stipulated this without my 
knowledge and I will have to abide by it. You kind of got it into 
me, I guess. 


That’s all. 


Mr. De Wotre: I will ask leave of the court to amend the 
amended complaint in regard to the description of the ground. 
I have left out these words, “ the southeast of the east.” 

The Court: Is there any objection to this? 

Mr. De Wirt: No, sir. 

Mr. De Wotre: I want to insert the words “ the southeast quarter 
of the southeast quarter.’ 

The Court: If there is no objection it may be done on both sides. 

Mr. De Wirt: I have no objection, your honor. 

Mr. De WoLre: The complaint reads “ the east half of the south- 

east quarter.” I want to insert the other words. 
150 .Mr. De Wirr: I wish we could agree to some time in 
which to file exceptions. 

If the court please, we will agree to file all exceptions within 20 
days. 

[he Court: Let it be noted that counsel agree to have 20 days 
after the close of the trial to submit exceptions. Counsel also agree 
that the exceptions to instructions may be filed within 20 days. 


Testimony closed. 


Thereupon the court instructs the jury, and defendant files his bill 
of exceptions No. 3, which is as follows, to wit: 


2d Judicial Dist. Court, County of Silver Bow, Montana. 


SaLy RAUNHEIM 
v8. | oe t’s Bill of Exception No. 3. 
Henry C. Dank. ‘ 
The above cause coming on for trial March 28th, 1884, one of the 
days of the March term, 1884, of the above court, and the evidence 
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and arguments of counsel being closed,and the court having in- 

structed the jury, now, before the cause is submitted to the jury, the 

defendant excepts to the giving and refusal of instructions and 
special findings as follows : 

151 To the giving of instructions numbered second and fourth, 

offered by plaintiff, for the reason that the same are imma- 

terial and tend to mislead the jury; and to the refusal to give in- 

‘i. structions numbered 2, 4, & 6, offered by defendant, for the reason 

that the same are material for the jury to arrive at a proper verdict 

and correctly state the — prod ee to the case; and to the refusal 

of the court to submit to the jury special findings numbered 2, 3, 4, 

r 6, & 8, offered by the defendant, for the reason that it is material and 
necessary for the facts therein stated to be ascertained in order that 
a proper judgment may be entered upon the verdict. 

Special finding No. 1, offered by pl’ff, forthe reason that the same 
calls for an answer requiring a decision of a question of law and not 
of fact. 

Defendant asks that this bis bill of exceptions be signed, which is 
accordingly done this 28th day of March and before the case is sub- 


mitted to the jury. 
WM. J. GALBRAITH, 
Judge 2d Jud. Dist. Court. 


. iim = 


Filed March 28, 1884. 


a R. L. DAVIS, Clerk, 
By CHARLES 8S. WARREN, 
Deputy Clerk. 
152 SaLty RAUNHEIM 
vs. |Special Findings. 
H. C. Dan. 


The jury, through their foreman, are requested to make special 
findings as to the following facts, and return the same into court 
with their verdict: 


Was the plaintiff in either actual or constructive possession of the 
premises in dispute at the time of commencing this action? Given. 


| Ans. Yes. 
| L. B. MANNING, Foreman. 


Was the defendant in either the actual or constructive possession 
of the premises in dispute at the time of commencing this action ? 
Refused. 


Filed March 28, 1884. 


R. L. DAVIS, Clerk, 
By CHAS. S. WARREN, 


Deputy Clerk. 
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2d Judicial Dist. Court, County of Silver Bow, Montana. 


SaLty RAUNHEIM | 
vs. Special Findings Requested by Defendant. 
Henry C. DAgt. 


In the above case the jury will find upon the following questions 

of fact, and answer as matters of fact, as declared by the evi- 

153 = dence in the case, the following questions, and sign the answer 
by your foreman: 

1. Was the ground claimed by the plaintiff proved by the evi- 
dence to be placer-mining ground at the time of the alleged location 
by plaintiff’s grantors? 

Ans. Yes. 

L. E. MANNING, Foreman. 


2. Is the ground claimed by the plaintiff now, or has it any time 
been, of any value for placer-mining purposes? . Refused. 

3. Did the plaintiff or his grantors or any of them ever make a 
discovery of any valuable deposits on the ground claimed by the 
plaintiff? Refused. 

4. Has the plaintiff or his grantors complied with any local regu- 
lations or customs of miners in locating or holding the ground 
claimed by plaintiff? Refused. 

5. Has the plantiff or his grantors ever had actual possession of 
the ground claimed by the pl’ff? 

Ans. Yes. 

L. E. MANNING, Foreman. 


6. At the commencement of this action had the defendant actual 
possession of the Betsy Dahl quartz lode mining claim? Re- 
fused. 
154 7. Was it proved by the evidence that the ground which 
witness Murray claimed as having been located and claimed 
by him was placer-mining ground ? 
Ans. No. 
L. E. MANNING, Foreman. 


8. Was it proved by the evidence that said Murray ever made a 
discovery of valuable mineral deposits on the ground which he testi- 
fied he had located? Refused. 


Filed March 28, 1880. 
R. L. DAVIS, Clerk, 
By C.8S. WARREN, 
| Deputy Clerk. 
2d Jud. Dist. Court, County of Silver Bow, Montana. 


SaLy Raunnerm, PI’ff,) 
v8. + Instructions Requested by Defendant. 
Henry C. Daat. 


1, If the jury find from the evidence that at the commencement of 


a Pre sietantin t : 


ae 
: 
— 


een 


Mi aie col, set, ogy ee 


HENRY C. DAHL V%. SALY RAUNHEIM. : OF 


his action the plaintiff had not possession of the ground in contro- 
versy thev will find for the defendant. Given. 

2. Possession of mining ground is either actual or constructive. 
Constructive possession arises when it is established that there are 

laws, rules, or regulations in force by a compliance with which 
155 aclaimant is entitled to hold ground. When such laws, rules, 

and regulations have been proved and a claimant has proved 
that he has complied with them he is said to have and had con- 
structive possession. Refused. 

3. If the jury find from the evidence that the ground in contro- 
versy is not placer-mining ground they will find for the defendant. 
Given. 

4. If the jury find from the evidence that plaintiff or his grantors 
never made any discovery of valuable deposit on the ground in con- 
troversy they will find for defendant. Refused. 

5. If the jury find from the evidence that on the 11th day of July, 
1881, when plaintiff alleges he made his application for patent to the 
United States, the Betsy Dah! quartz claim was known to exist, and 
that plaintiff did not apply for said vein, as well as his placer claim, 
and lenoctien said vein in his said application, then they are to con- 
sider that plaintiff waived all claim upon said Betsy Dahl quartz 
lode. Given. 

6. In order to find for the plaintiff it is not sufficient for the jury 

to be satistied from the evidence that the ground in dispute 
156 was mineral land according to the returns in the United 

States land office, but they must find that sa;d ground was 
valuable for placer-mining ground. Refused. 


Filed March 28, 1884. 
R. L. DAVIS, Clerk, 
By CHARLES 8. WARREN, 
Deputy Clerk. 


Second District Court, Silver Bow County, Montana Territory. 
Saty Raunnerm, Plaintiff, ! 


va. 
Henry C. Dant, Defendant. 


Instructions Asked by Plaintiff. 


First. If the jury believe from the evidence that the premises in 
controversy was located by the grantors and predecessors in interest 
of plaintiff as a placer-mining claim, in accordance with law, and 
they continued to hold said premises until they conveyed the same 
to plaintiff,and plaintiff thereafter continued to hold the same up to 
the time of application for patent therefor, and at the time of mak- 
ing said application there was no known lode or vein within the 
boundaries of the premises claimed by plaintiff, your verdict should 

be for the plaintiff. Given. 
157 Second. The location of placer claims on the mineral lands 
of the United States after the 10th of May, 1872, when upon 
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surveyed lands, were required to be made, as near as practicable, 
with the system of public land surveys and rectangular subdivisions 
thereof. (Sec. 2321, Rev. Laws U. 8.) | 

If the jury believe from the evidence that the grantors of plaintiff 


located the premises in controversy as a placer-mining claim accord-. 


ing to the system of public land surveys, and that they and, after 
the conveyance to plaintiff, he continued in possession thereof up 
to the time application was made by plaintiff for patent, and no 
vein or lode at that time, such as is claimed by the defendant, was 
known to exist within the boundaries of the premises, your verdict 
must be for the plaintiff. Given. 

Third. The location of a vein or lode claim upon or over a placer 
location previously made is not sufficient in itself to establish the 
existence of the vein or lode within the boundaries of a placer claim. 
The party claiming under such a location must prove to the satis- 

faction of the jury the existence of the vein or lode within 
158 the placer boundaries, and also the fact that the existence 

was known at the time the placer claimant made application 
for patent. Given. 

If the defendant in this action has failed to prove either of these 
facts your verdict should be for the plaintiff. Given. 

Fourth. In order to make a valid location of a vein or lode claim 
within the boundaries of a placer claim previously located and held 
by any one authorized to locate and hold the same, two things are 
essential: First,the discovery of a vein or lode, and, second, the vein 
or lode located must be discovered or be known to exist before ap- 
plication is made for a patent by the owner of the placer claim 
within which the lode is discovered. | 

Failing in either of these particulars, the location of a lode claim 
within the boundaries of a placer claim previously held is void, and 
no rights are acquired under and by virtue of such location. If 
the jury believe from the evidence that the defendant in making the 
location of the Betsy Dahl lode claim failed to discover a lode, or if 
he discovered a lode, and further find that it was within the bound- 

aries of a placer claim owned by some other person or per- 
159 sons other than the plaintiff, and that application had been 

made for patent for the placer claim before the existence of 
a lode therein was known, in either of said cases the defendant ac- 
quired no right to the possession of the premises in controversy 
under the location made by him of the Betsy Dahl lode, and your 
verdict should be for the plaintiff. Given. 

Fifth. It is not essential to the location of a placer-mining claim 
that mineral should be found before location thereof is made. If 
the land located has been returned by the surveyor general to the 
land office as mineral lands, that fixes the character of the land as 
such until proper proceedings are instituted in the land office to 
show their non-mineral character. In the present case both parties 
claim the land as mineral—the plaintiff under a placer location and 
the defendant under a vein or lode location. The application for 
patent would have to be in pursuance of the mineral laws of the 
United States, and the rights of both parties determined by those 
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laws. {f the jury believe that the placer claim under which the 
plaintiff claim was located before the Betsy Dah] lode claimed 
160 by defendant, their verdict must be for plaintiff, unless they 
further find that the vein or lode named was known to exist 
within the boundaries of the placer claim at the time plaintiff ap- 
plied for a patent therefor, and that said vein or lode also existed 


i 
eo 


and was known to exist within the boundaries of the Betsy Dahl 


. location. Refused. 


, Sixth. The court instructs you that possession of mining ground, 


whether it be a lode or placer ground, need not be an actual posses- 
sion; but if the party claiming the ground has located the premises 
in conformity with law, and has complied with the law regulating 
the possession in other respects, this compliance on the part of the 
claimant gives constructive possession, which is sufficient. If the 
jury, therefore, find from the evidence that the grantors of plaintiff 
located the placer claim in accordance with law, and that locators 
and plaintiff have since complied with all laws in relation thereto, 
the location of plaintiff being first in time gives to him constructive 
possession, and your verdict — be for plaintiff. Given. 


Filed March 28, 1884. 
R. L. DAVIS, Clerk, 
By CHAS. 8S. WARREN, 
Deputy Clerk. 


161] And afterwards the jury came in and gave the following 
verdict : 


Second Dist. Court, Silver Bow County. 


SALY RAUNHEIM ) 
ve. » 
Henry C. DAHL. 


“We, the jury in the above-entitled cause, find a verdict for 
plaintiff. 
L. E. MANNING, Foreman.” 


9d Judicial District Court, Silver Bow Co., Montana. 


SALY RAUNHEIM, PI'tf, ) 
TR. > 


Henry C. Dant, Def't. 


On the motion for a new trial‘in the above case the defendant 
will rely upon the following grounds and specifications of particu- 
lars, in which the evidence is insufficient to sustain the verdict and 
the verdict is contrary to the law and the evidence, and the foliow- 

. ing specifications of error in law occurring at the trial and excepted 
to by defendant: 

1. Newly discovered evidence material to the case of de- 

162 fendant, which he could not with reasonable diligence have 

discovered and produced at the trial, to wit, evidence that 


ee 
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the ground claimed by the plaintiff was and is in a regularly organ- 
ized mining district, having local rules and regulations, which said 
evidence and the reason why it could not be obtained is set forth in 
the affidavits of Thomas H. Manning and defendant, filed herein 
the 2d day of April, 1884. 

2. Insufficiency of the evidence to justify the verdict, and that 
the same is against the law, in this, to wit: 

A. The court instructed the jury that if they find from the evi- 
dence that the ground in controversy is not placer- mining ground, 
they will find for the defendant; and that the evidence did not 
prove or tend to prove that said ground was placer-mining ground, 
the only evidence on said point being the rag eg of the witness 
Marsh that said ground was returned in the U.S. land office as 
mineral land, and there was no evidence to tsb the special 
finding of the jury that said ground was placer-mining “round. 

B. That it appeared from the evidence that when pla:ntiff made 

his alleged application for a United States patent for the 
163. ground claimed by him asa placer mine there was a vein of 

quartz known to exist on said ground, which was afterwards 
duly claimed and located by defendant as the Betsy Dahl quartz 
claim. 

C. That there was no evidence to prove or tending to prove that 
the ground claimed by the plaintiff as placer-mining ground was 
ever located or claimed or possessed as such hy the plaintiff or his 
grantors or predecessors, or that they or either of them ever dis- 
covered any valuable deposits thereon. 

D. That there was no evidence proving or tending to prove that 
plaintiff had actual or constructive possession of the ground by him 
claimed at the commencement of the action or at any other time, 
and there was no evidence to support the special finding of the jury 
in this respect; and there was no evidence to prove or tending to 
prove that plaintiff or his grantors ever complied with the laws of 
the United States, of Montana Territory, or any local rules or regu- 
lations of miners for locating or holding said ground. 

E. That there was no evidence to prove or tending to prove that 

the ground whereon defendant made his discovery of the 
164 Betsy Dahl claim was placer-mining ground. 
III. Errors of law occurring at the trial and duly excepted 
to by the defendant, as follows: 

A. In overruling def't’s motion to strike out portions of the testi- 
mony of the witnesses Marsh, Raunheim, and Mantle,and the alleged 
deed from Marsh et al. to plaintiff, which said errors are fully set 
forth in def't’s bill of exceptions No. 1, to which reference is hereby 
made, and the same is hereby, with said motion and the evidence 
upon said point, made a part of these specifications. 

B. Error in overruling def’t’s motion for a nonsuit for each of 
the several reasons set forth in said motion, which said errors are 
fully set forth in defendant’s bi'l of exceptions No. 2, to which ref- 
erence is hereby made, and the same, with said motion and plain- 
tiff’s evidence, is hereby made a part of these specifications. 

C. Error in giving and refusing instructions and special findings, 
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which said errors are fully set forth in defendant’s bill of exceptions 

No. 3, to which reference is hereby made, and the same, with said 

instructions given and refused, are hereby made a part of these 

specifications. 

165 It is hereby stipulated and agreed that the foregoing and 

within statement be, and the same hereby is, deemed settled, 

and shall be the statement upon motion fora new trial in the within- 
entitled case. 

June 26, 1884. ; 

S. De WOLFE, Att'y for Plaintiff. 
RANDOLPH & De WITT, 

Att’ys for Defendant. 


SaLy RAUNHEIM 
vg. Decree. 


Henry C. Dat. 


This cause coming regularly on to be heard on the 27th day of 
March, 1884, on the complaint and answer herein, and a jury being 
called and impanelled to try the issues of fact raised by the plead- 
ings, and also to make and return, through their foreman, special 
findings of fact on certain questions submitted to them by the court; 
and the jury, after hearing the evidence, the arguments of counsel, 
and receiving the instructions of the court, retired to consider of 
their verdict, and subsequently returned into court and rendered a 

a general verdict in favor of the plaintiff, and also, in their 
166 special findings on the question submitted to them, found in 

favor of plaintiff; and the court having considered the same 
and being satisfied with the general verdict and the special findings 
of fact made by the jury in said cause, it is now thereupon ordered, 
adjudged, and decreed that the plaintiff, Saly Raunheim, have judg- 
ment, as prayed for in his complaint herein, against the defendant, 
Henry C. Dahl; that said plaintiff be, and he is hereby, adjudged 
and decreed to be the owner of and entitled to the possession of the 
premises described in the complaint as part of the Betsy Dah! lode, 
and hereafter more particularly described by metes and bounds; 
that plaintiff’s title thereto and to every part thereof and his posses- 
sion and right to the possession thereof is hereby adbalnel te be 
quieted as against any claim or assertion of right or title thereto by 
defendant or any person or persons claiming or to claim the same 
by, through, or under him. Said premises are bounded and de- 
scribed as follows, to wit: 

Beginning at corner No. one (1) of the Betsy Dahl lode as surveyed 

for patent, from which the quarter-section corner on the south 
167 boundary of section eight (8), township three (3) north, range 

seven (7) west, bears south 26° 15’ east,six hundred and eighty- 
six (686) feet distant, and running from said corner No. one north 
9° 45’ west five hundred and fifty-five (555) feet to the northeast 
corner of the Betsy Dah! claim; thence south 89° 45’ west two hun- 
dred and sixty-three (263) feet; thence south five hundred and forty- 
eight (548) feet; thence north 89° 45’ east three hundred and fifty- 
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seven (357) feet to the place of beginning, containing three and ninety 
one-hundredths acres of land, more or less (3.90). 

It is further ordered, adjudged, and decreed that plaintiff do have 
and recover from defendant, Henry C. Dahl, bis {plaintiff’s) costs 
and disbursements incurred in this action, amounting to the sum of 
seventy-seven & ;°,°; dollars. 

WM. J. GALBRAITH, Judge. 

Filed March 31, 1884. 

R. L. DAVIS, Clerk, 
By CHAS. S. WARREN, 
Deputy Clerk. 


168 ‘Territory oF Montana, County of Silver Bow: 


THomas H. MANNING, being duly sworn, says: 
? ' e 


“T live at Butte, Montana, and have lived near Butte and in the 
immediate neighborhood thereof from November, 1865, to Novem- 
ber, 1869, and from October, 1875, to the date hereof. I am very 
familiar with the Summit Valley mining district and the neighbor- 
hood thereof, and have been an assayer in said neighborhood dur- 
ing residence aforesaid. I know where the works of the Montana 
Copper Company and the ground in dispute are, and have been 
familiar with said ground for many years. I know the ground east 
of Silver Bow creek, near said ground and on the same. In May or 
June, 1866, a mining district was duly organized and called the 
Sullivan district, which said district embraced the ground in dis- 

ute: that the recorder of said district was L. A. Hinchman, who 
ae left Montana, and the last I knew of him*he was in Michigan, 
and he had the books of the district: that said district has never 
been disorganized ; that I was one of the owners in the ground in 
said district; that said district included the ground east of 
169 Silver Bow creek and extending to the second line rock to 
the east; that said district was duly organized. Officers were 
elected in 1866 and the boundaries were defined as aforesaid.” 
THOMAS H. MANNING. 


Subscribed and sworn to before me this Ist day of April, 1884. 
WILLIAM H. De WITT, 
Notary Public. 
TERRITORY OF MONTANA, County of Silver Bow: 


Henry C. Dan, being duly sworn, says: 


“T am defendant in the above-entitled case. I have read the fore- 
going affidavit of Thos. H. Manning. I found out the facts set forth 
in said affidavit only on April 1, 1884, and did not know anything 
about them at the time of the trial of said action.” 


HENRY C. DAHL. 


Subscribed and sworn to before me this 1st day of April, 1884. 
WILLIAM H. De WITT, 
Notary Public. 
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Due service of the foregoing affidavits on me the 2nd day of April, 
1884, is admitted and copy waived. | 
170 S. De WOLFE, 
Plaintiff's Attorney. 


R. L. DAVIS, Clerk, 
By CHAS. 8S. WARREN, 


Deputy Clerk. 


Second ‘Judicial Dist. Court, County of Silver Bow, Montana Ter- 
ritory. 


SaLty Raunner, PI’ff, ! 
v8. 
Henry C. Dant, Def’t. 


To Stephen De Wolfe, Esq., plaintiff's attorney, and the clerk of the 
above court: 

Please take notice that the defendant in the above-entitled cause 
intends to move the court to vacate and set aside the verdict of the 
jury in the above cause and the judgment therein entered in favor 
of plaintiff and against the defendant, and to grant a new trial 
therein, on the following grounds, to wit: 

1. Newly discovered evidence material to the defendant, which 
he could not, with reasonable diligence, have discovered and pro- 
duced at the trial, to wit, evidence that the ground claimed by the 

= was and isin a regularly organized mining district, 
171 aving local rules and regulations. This evidence is set 

forth in the affidavits of Thomas H. Manning and Henry C. 
Dahil, filed the 2nd day of April, 1884. 

2. Insufficiency of the evidence to justify the verdict, and that the 
verdict was against the law, in this, to wit: 

A. That the court instructed the jury that if they find from the evi- 
dence that the ground in controversy is not placer-mining ground, 
they will find for the defendant, and the evidence did not prove or 
tend to prove that said ground was placer-mining ground. 

B. That it appeared from the evidence that whe plaintiff made 
his alleged application for a United States patent for the ground 
claimed by him there was a vein of quartz known to exist on the 
ground, which was afterwards located and claimed by plaintiff as 
the Betsy Dahl quartz claim and in controversy in this action. 

C. That there was no evidence to prove or tending to prove that 
the ground claimed by plaintiff as placer-mining ground was ever 
located or claimed or possessed as such by the plaintiff or his grant- 

ors or predecessors in interest, or that either of them ever dis- 
172 covered any valuable deposits thereon. 

D. That there was no evidence to prove or oe to prove 
that the plaintiff had actual or constructive possession of the ground 
by him claimed at the commencement of the action or at any other 
time, and there was no evidence to support the special finding of 
the jury in this respect,and there was no evidence to prove or 
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Filed April 2, 1884. 
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tending to prove that the plaintiff or his grantors ever complied 
with the laws of the United States, the Territory of Montana, or 
any local rules or regulations of miners for locating or holding said 
round. 

: E. That there was no evidence to prove or tending to prove that 
the ground whereon defendant made his discovery of the Betsy Dahl 
claim was placer-mining ground. 

3. Errors of law occurring at the trial and duly excepted to by 
defendant as follows, to wit: 

A. In overruling defendant’s motion tostrike out portions of the 
testimony of witnesses Marsh, Raunheim, and Mantle, and the al- 
leged deed from said Marsh et al. to plaintiff, which said errors are 
fully set forth in defendant’s bill of exceptions No. 1, which, with 

said motion and the evidence on said point,.are hereby 
173 __—sreferred to and made a part of this motion. 

B. Error in overruling defendant’s motion for a nonsuit, 
for the several reasons set forth in said motion, which said errors 
are fully set forth in defendant’s bill of exceptions No. 2, which, with 
said motion and said bill of exceptions and plaintiff’s evidence, are 
hereby referred to and made a part of this motion. 

C. Error in giving and refusing instructions and special findings, 
which errors are fully set forth in defendant’s bill of exceptions No. 
3, which, with said instructions, are hereby referred to and made a 
part of this motion. ‘ 

This motion for a new trial will be made upon the affidavits of 
Thomas H. Manning and Henry C. Dahl, filed in said cause April 
2, 1884, and defendant’s bills of exception 1, 2, & 3, and upon a 
statement of the case to be settled. ) 

Respectfully, RANDOLPH & De. WITT, 
Att’ys for Defendant. 


Due service of the foregoing motion on the 2nd day of April, 1884, 
is hereby admitted & copy waived. 
S. De WOLEE, 


PUff’s Attorney. 
174 Filed April 2, 1884. 
R. L. DAVIS, Clerk, 
By CHAS. 8. WARREN, 
Deputy Clerk. 


In the above court, on the 6th day of April, appear the following 
proceedings: 


Saty RaunHeEtr, PI!’ff, 


v8. br. 302. 
Henry C. Dant, Def’t. 


On motion for a new trial, motion overruled. 
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Second Judicial District Court in and for the County of Silver Bow. 
SaLty Raunaei, PI’ff, 
Hewry C. Damn at 


To Stephen De Wolfe, Esq., att’y for plaintiff. 


Sir: Please take notice that the defendant in the above-entitled 
action hereby appeals to the sapreme court of Montana Territory 
from the judgment made and entered in said action in the said dis- 
trict court on the 27th day of March, 1884, in favor of the plaintiff 

and against the defendant and from the whole thereof, and 
175 also from an order made and entered in said action on the 
6th day of April, 1885, denying motion for a new trial 


therein. 
WILLIAM H. De WITT, 
Alt’y for Def't. 


Filed April 18, 1885. 
R. L. DAVIS, Clerk, 
By CHAS. 8. WARREN, 
Deputy Clerk. 


Due and timely service of the within notice of appeal is hereby 
ad mitted. 


Dated April 18, 1885. 
S. De WOLFE, 
PUff's Att'y. 


Second Judicial Dist. Court in & for the County of Silver Bow. 
SaLy RAUNHEIM, #9 


v8. 


Hewry C. Dann, Def’t. 


Whereas the defendant in the above-entitled action has appealed 
to the supreme court of Montana Territory from a judgment made 
and entered in said action in the said district court in favor of the 
plaintiff and against the said defendant on the 27th day of March, 

1884, and awarding seventy-seven ,%;°; dollars costs to the 
176 said plaintiff and against said defendant, and also from an 

order denying a new trial therein, which said order was made 
and entered on the 6th day of April, 1885: Now, therefore, in consid- 
eration of the premises and of such appeal, we, the undersigned, 
David Gamer and Adolph Speckart, residents of the county of Silver 
Bow, Montana Territory, do hereby, seaig y and severally, undertake 
and promise, on the part of the appellant, that the said appellant will 
pay all damages a costs which may be awarded against him on 
the said appeal, or on a dismissal thereof, not exceeding the sum of 


ia 
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three hundred dollars, to which amount we acknowledge ourselves, 


jointly and severally, bound. 
Dated April 28, 1886. 


DANIEL GAMER. Ht s, 
ADOLPH SPECKART. |L.s. 


In presence of— 


WILLIAM H. De WITT. 


TERRITORY OF MONTANA, 
County of Silver Bow, 


Daniel Gamer and Adolph Speckart, the persons described in and 
who executed the above undertaking, being duly sworn, each for 
himself says that he is a resident of said county and Territory, 

and is worth the sum of three hundred dollars, the suw speci- 
177 __‘ fied in said undertaking, over and above all his just debts 
and liabilities, exclusive of property exempt from execution. 
DANIEL GAMER. 
ADOLPH SPECKART. 


Subscribed & sworn to before me this 18th day of April, 1885. 
W. O: SPEER, 
Notary Public. 


Filed April 18, 1885. 
R. L. DAVIS, Clerk, 
By CHAS. S. WARREN, 
Deputy Clerk. 


Second Judicial Dist. Court in & for the County of Silver Bow. 


SaLty RaunuHer, P!’ff, 
v8. 
Henry C. Dann, Def't. 

Whereas the defendant in the above-entitled action has appealed 
to the supreme court of Montana Territory from a judgment made 
and entered in said action in the said district court in favor of the 
plaintiff and against the defendant on the 27th day of March, 1884, 
and awarding seventy-seven ;°;°; dollars costs to the said plaintiff 
and against said defendant, and also from an order denying a new 
trial therein, which said order was made and entered on the 6th 

day of April, 1885; 
178 And whereas the appellant is desirous of staying the exe- 
cution of the said judgment so appealed from: 

Now, therefore, in consideration of the premises and of staying 
said execution, we, the undersigned, Daniel Gamer and Adolph 
Speckart, residents of the county of Silver Bow, Montana Territory, 
do hereby, jointly and severally, undertake and promise, on the part 
of the said appellant, and do acknowledge ourselves, jointly and 
severally, bound in the sum of one hundred and fifty-six dollars, 
being double the amount named in said judgment, that if the said 
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judgment appealed from or any part thereof be affirmed or the said 
appeal be dismissed the said appellant will pay the amount directed 
to be paid by the said judgment or the part of said amount as to 
which said judgment is affirmed, if affirmed only in part, and all 
damages and costs which may be awarded against the appellant 
upon the appeal. 

Dated April 18, 1885. 


DANIEL GAMER. L. 8. 
ADOLPH SPECKART. |{1.s. 


In presence of— 


WILLIAM H. De WITT. 


179 Territory oF Montana, tn 
County of Silver Bow, | 


Daniel Gamer and Adolph Speckart, being duly sworn, each for 
himself says that he is one of the parties described in and who exe- 
cuted the above undertaking; that he is a resident of the said 
county and Territory, and is worth the sum specified in said under- 
taking, to wit, the sum of one hundred and fifty-five dollars, over and 
above all his just debts and liabilities, exclusive of property exempt 


DANIEL GAMER. 
ADOLPH SPECKART. 


‘from execution. 


Sworn to before me this 18th day of April, 1885. 
W. O. SPEER, 
Notary Public, Montana Territory. 


Filed April 18, 1885. 
R. L. DAVIS, Clerk, 
By CHAS. S. WARREN, 
Deputy Clerk. 


180 Second Jud. Dist. Court, County of Silver Bow, Montana. 


Saty Raunuer, PI!'’ff, 
va. 
Henry C. Dant, Def’t. 
CLeRkK’s Orricer, TERRITORY OF MONTANA, 
County or Sitver Bow. 


I, Reuben L. Davis, clerk of the above court, hereby certify that 
the foregoing transcript is a full, true, & correct copy of the original 
papers on file in seid case in my office as ordered by the appellant. 

Vitness my hand and the seal of said court this first day ms yom 
1885. 
[SEAL. ] REUBEN L. DAVIS, Clerk, 
By CHAS. 8. WARREN, 
Deputy Clerk. 
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181 In the Supreme Court of Montana Territory. January Term, 
1886. 


Saty Raunuery, Pl’'ff & ara 
v8. 
Henry C. Dant, Def’t & Appellant. 


This cause, coming on to be heard before this supreme court on the 
transcript of the record of the court below therein, was argued by 
counsel. Thereupon the court delivered its opinion and decision 
in said cause in writing as follows, to wit: 


This is an action to quiet the title to a certain placer claim, sit- 
uate in Silver Bow county, which the respondent (plaintiff) claims 
by virtue of a location made on the twenty-second day of February, 
#880, and possession thereunder since that date The appellant (de- 
feudant) claims a portion of the same ground by virtue of the Betsy 
Dah! location, made the ninth day of March, 1881. It appears that 
on the sixteenth day of July, 1881, the respondent made an applica- 
tion for a patent to the placer ground he claimed, an- thereupon a 
notice of such application, in due form of law, was issued out of the 
proper land office by the register thereof and published for 

the period required by the statute. No adverse claim 
182 __was filed to such application. Some time subsequent to the 

period of publication of said notiee and after the same had 
expired the appellant applied for a patent.to the Betsy Dahl claim 
and published notice thereof, to which the respondent filed his ad- 
verse claim, and thereupon this action was instituted to settle and 
determine the rights of the parties to the possession of the ground 
in dispute. The appellant having failed to file an adverse claim to 
application of the respondent for his patent to his placer ground 
during the period of publication of notice, he is thereafter barred 
from calling in question the location of said ground. This question 
was much discussed at this term in the case of Talbott vs. King, and 
it is not necessary to go over the ground again. 

The only remaining question arises under sec. 233 of the Revised 
Statutes (Rev. St. U. S., 428), whether or not at the time the respond- 
ent made his application for a patent for said placer ground any 
vein or lode was known to exist within the boundaries of said placer 
claim. This question was fairly submitted to the jury upon the 
evidence, under an instruction from the court whieh declared that 

if the jury found from the evidence at the time the plaintiff 
183 alleges he made his application for a patent the Betsy Dahl 

quartz claim was known to exist, and that plaintiff did not 
apply for said vein or lode as well as for his placer claim, and de- 
scribed said vein in his application, then the jury were to consider 
that plaintiff waived all claim to said quartz lode or vein. 

Upon this issue, under the evidence and instructions, the jury, by 
their general verdict, properly found for the respondent. The tes- 
timony is conclusive upon the proposition that at the time of said 
application no quartz vein or lode was known to exist within the 
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boundaries of said placer claim. The discovery shaft of the Betsy 
Dahl lode was not within the boundaries of the placer claim, but 
was two or three hundred feet outside of said boundaries, and the 
theory that the vein ran within said boundaries was the merest 
speculation without any evidence to support it. There was no in- 
dication of a lead or vein on the surface within the boundaries of 
the placer claim. There is no proof whatever that the respondent 
was in possession of a vein or lode within the boundaries of his 
placer application. There is no proof that any such vein or lode 

existed. The discovery of the Betsy Dahl lode two or three 
184 hundred feet outside of such boundaries raises no presump- 

tion of the possession of a vein or lode by the respondent 
within the boundaries of his placer claim. If said discovery had 
been within said boundaries, and in pursuance thereof a lode claim 
had been properly located there, then the respondent, in making 
application for a placer patent, would have been presumed to know 
of the existence of such lode or vein. 

Mantle vs. Noyes, 5 Mont., 275. 


But no such presimption arises in a case where the discovery is 
outside of said boundaries, and there is no indication of a lode 
within them. 

Judgment affirmed with costs. 


Thereupon judgment on appeal was entered in said cause as fol- 
lows, to wit: 


In the Supreme Courtof Montana Territory. January Term, 1886. 
SaLty Raunuerm, Respondent, 
Henry C. Dai: Appellant. 
Judgment on Appeal. 


185 This cause coming on in the present term of January, 1886, 

of this supreme court to be heard upon the transcript of the 
record of the court below therein, the same was argued by counsel. 
Whereupon, on consideration, it is now here ordered and adjudged 
by this court that the judgment and decree of the court below en- 
tered in said cause on the 3lst day of March, 1884, be, and the same 
is hereby, affirmed with cost. 

And it is hereby further ordered and adjudged that said plaintiff 
and respondent, Saly Raunheim, recover against said defendant and 
appellant, Henry C. Dahl, dollars for his costs herein expended 
and have execution therefor. 

9th January, 1886. 


And on the 5th day of March, 1886, said appellant filed herein 
his undertaking on appeal as follows : 


ee NI 
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In the Supreme Court of the United States. 


Henry C. Dant, Plaintiff in aS 
vs. 
Saty Raunuer, Def’t in Error. 

Know all men by these presents that we, C. B. Hauser and Dan. 
Gamer, of the county of Silver Bow, Montana Territory, are 
186 held and firmly bound unto Saly Raunheim, above named, 
in the sum of one thousand dollars, lawful money of the 
United States, to be paid to the said Saly Raunheim, his executors 
and administrators; to which payment, well and truly to be made, 
we bind ourselves and our and each of our heirs, executors, and ad- 

ininistrators, jointly and severally, firmly by these presents. 


Sealed with our seals and dated the 3d day of March, 1886. 


Whereas the above-named Henry C. Dahl has prosecuted a‘ writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled suit by the supreme court 
of the Territory of Montana: Now, therefore, the consideration of 
this obligation is such that if the above-named Henry C. Dahl shall 
prosecute the writ of error aforesaid to effect and answer all dam- 
ages and costs if he fail to make good his plea, then this obligation 
shall be void ; otherwise the same shall remain in full force and 
virtue. ' 

C. B. HAUSER. 


SEAL. 
DAN. GAMER. 


SEAL. 


Witness: 
WM. H. De WITT. 


TERRITORY OF MONTANA, be 
County of Silver Bow, 


C. B. Hauser and Dan. Gamer, being duly sworn, each for 
187 himself says that he is worth the sum of one thousand dollars 
over and above all his debts and liabilities and property ex- 


empt by law from execution. 
C. B. HAUSER. 
DAN. GAMER. 
Subscribed and sworn to before me this 3rd day of March, 1886. 


WILLIAM H. De WITT, 
Notary Public, Silver Bow County, Montana. 


The foregoing undertaking approved and supersedeas ordered this 
5th day of March, 1886. ' 
D. 8S. WADE, 


Chief Justice. 
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Affidavit of Value. 
In the Supreme Court of the United States. 
Henry C. Dant, PI’ff in ne, 


v8. 
Saty Rauwnerm, Def’t in Error. 


TxRRITORY OF MONTANA, | 
County of Silver Bow, | 


Henry C. Dahl, being duly sworn, says that he is the plaintiff in 

error in the above-named case; that he is well acquainted with the 

ground and premises in controversy in the above-entitled 

188 action; thatsaid premises are very valuable as quartz mining 

ground, and that the amount in controversy in said action 

far exceeds the sum of five thousand dollars over and above and 
exclusive of the costs and charyes of said suit. 


HENRY C. DAHL. 


88 


Subscribed and sworn to before me this 18th day of January, 


1886. 
WILLIAM H. De WITT, 
Notary Public in and for Silver Bow County, 
Montana Territory. 
189 Writ of Prror. 


In the Supreme Court of the United States. 


Henry C. Dant, Plaintiff in Error, 
againat 
SALY RAUNHEIM. 


The President of the United States to the honorable the justices of 
the supreme court of the Territory of Montana, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of the plea which is in the said supreme court, be- 
fore you, i the cause between Henry C. Dahl, defendant therein 
and plaintiff in error, and Saly Raunheim, plaintiff therein, a 
manifest error hath — to the great damage of the said 
Henry C. Dahl, plaintiff in error, as by his complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the party aforesaid 
in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
records and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
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therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 
ee Witness Hon. Morrison R. Waite, Chief 
“clin ictiens Justice of said Supreme Court, this twentieth 
y day of January, 1886. 
ISAAC R. ALDEN, 
Clerk of the Supreme Court of Montana Territory. 


Allowed this 20th day of Jan’y, 1886. 
D. 8S. WADE, 
Chief Justice. 


Endorsed -] Sup. Court U.S. 1886,Oct’rterm. No.352. Henry 
©. Dahl, pl’ff in error, vs. Sally Raunheim. Writ of error. 
[Stamped :] Office Supreme Court U. S. Filed Sep. 21, 1886. 
James HH. McKenney, clerk. : 
[Endorsed :} United States Supreme Court. Henry C. Dahl, pl’ff 
in error, vs. Saly Raunheim. Writ of error. Filed Jan’y 20, 1886. 
I. R. Alden, clerk. | : 


190 Citation. 
In the Supreme Court of the United States. 


Henry C. Daat, Plaintiff in Error, 
against 
SALY RAUNHEIM. j 


Unitep STATES OF AMERICA, 88: 


To Saly Raunheim, the above-named defendant in error, and 
Stephen De Wolfe, Esqr., his attorney : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Territory of Mon- 
tana, wherein Henry C. Dahl is plaintiff and you are defendant in 
error, to show cause, if any there be, why the judgment in said writ 
of error mentioned should not be corrected and speedy justice be 
done in the premises to the party in that behalf. 

Witness Hon. Decius 8S. Wade, chief justice of the supreme court 
of the Territory of Montana, this 20th day of Jan’y, 1886. 

D. 8. WADE, 
Chief Justice. 


To the above-named Saly Raunheim and S. De Wolfe, Esqr., his at- 
torney : : 

Please take notice that the above-named plaintiff in error has 
lodged with the clerk of the supreme court of the Territory of Mon- 
tana for you a copy of the writ of error in the above case. 

Respectfully, De WITT & BACH, 
Attorneys for the Plaintiff in Error. 
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Due service upon me of the above citation and notice the 25 
day of Junuary, 1886, is admitted and copy waived. 
; S. De WOLFE, 
Attorney for Saly Raunheim, Above Named. 


[Endorsed :] Supreme Court U. S. 1886, Oct’r term. No. 352. 
Henry C. Dahl, pl’ff in error, vs. Sally Raunheim. Citation. 

[Stamped :] Office Supreme Court U. 8S. Filed Sep. 21, 1886. 
James HH. McKenney, clerk. 

{Endorsed :] United States Supreme Court. Henry C. Dahl, pl’ff 
inerror,v. Saly Raunheim. Citation. Filed Jan’y 27, 1886. L. R. 
Alden, clerk. 


191 Iu the Supreme Court of Montana Territory. 


v8. 


Henry C. Dant, PI’ff in Error, 
Saty Raunuerm, Def’t in Error. 


I, Isaac R. Alden, clerk of the supreme court of Montana, Territory, 
do hereby certify that the foregoing one hundred and ninety pages, 
numbered from 1 to 190, inclusive, contain a full, true, and correct 
transcript of certain pleadings, records, and proceedings filed, made, 
and had in the above-entitled action in said court as the same ap- 

pear on file and of record in my office. 
Seal. Supreme Court, Witness my hand & the seal of said court 

Montaria Territory. this 18th day of June, A. D. 1886. 

ISAAC R. ALDEN, Clerk. 


Endorsed on cover: Montana Territory supreme court. No. 352. 
Henry C. Dahl, plaintiff in error, vs. Saly Raunheim. Filed Sep- 
tember 21, 1886. 
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SUPREME COURT 


OF THE UNITED STATES. 


ene tae te 


October Term, 1889. 


HENRY C, DAHL, 
Plaintiff in Error, 
vs, No. 85. 
SALY RAUNHEIM, 
Defendant in Error. 


HENRY C. DAHL, 
Plaintiff in Error, 
Vs. No. 86. 
SALY RAUNHEIM, 
Defendant in Error. 


In Error to the Supreme Court of Montana Territory. 
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BRIEF OF PLAINTIFF IN ERROR, 
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WM. H. De WITT, 
Of Counsel for Plaintiff in &rror. 
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SUPREME COURT 


OF THE UNITED STATES. 


October Term, 1880. 


HENRY C. DAHL, 
Plaintiff in Error, 
Vs. No. S&€. 
SALY RAUNHEIM, 
Defendant in Error. 


HENRY C. DAHL, 
Plaintiff in Error, 
Vs. No. S86. 
SALY RAUNHEIM, 
Defendant in Error. 


ee 


In Error to the Supreme Court of Montana Territory. 


BRIEF OF PLAINTIFF IN ERROR. 


In the two cases above entitled, the Plaintiff in Error is the 
same person. 

In each case he bases his claim to a judgment upon his right 
of possession of the same quartz lode mining claim. 

The proceedings in the two cases are the same, from the in- 


ception of the controy ersy, in the Lnited States Land Office. to 


ee ek 


the decision, in the Supreme Court of the Territory of Montana. 
The points of law are identical; except, that, in the second 
case, a corporation, organized under the laws of the State of New 
York, is the Defendant in Error, plaintiff below; as to which fact 
an additional error is complained of, which will be noticed here- 
after. 
We will first discuss the case of Dahl, Plaintiff in Error, 


against Raunheim, Defendant in Error. 


STATEMENT OF FACTS. 


This action was tried to a jury in the District Court of Sil- 
ver Bow County. Montana. lt is in the nature of one to * quiet 


title”; but is rather a statutory proceeding, under the provisions 


of the following law: 


* An action may be brought ky any person in possession, by 
“himself or his tenant, against any person who claims an estate 
‘or interest therein adverse to him, for the purpose of determin- 
“ing such adverse claim, estate or interest.” ( Laws of Montana, 
Revised Statutes 1S79Q, Cod of Civil, Procedure, Section Sel 


That is to say, the above law, in connection with Section 
2226, Revised Statutes U.S.,1n reference to the settlement of 
adverse claims to mining property. (See Pleadings. ) 

The Plaintiff in Error, Defendent below, claims the mining 
ground in controversy by virtue of a locatiqn of the “ BETSEY 
DAHL” quartz lode mining claim. 

The law of the Territory provides for the location of quartz 
claims as follows: 


“ Any person or persons who shall hereafter discover any 
“ mining claim upon any vein or lode bearing gold, silver, cinna- 
“bar, lead, tin, copper, or other valuable deposits, shall, within 
“twenty days thereafter, make, and file for record in the office 
‘of the Recorder of the County in which said discovery is made, 


Ci ee ee 


“a declaratory statement, in writing, on oath, before some person 
“authorized by law to administer oaths, describing such claim in 
“tke manner provided by the laws of the United States. 

“ That, in order to entitle any person or persons to record, 
“in the County Recorder's office of the proper County, any lead, 
‘‘lode or ledge, there shall first be discovered on said lead, lode 
"OF ledge avein or crevice of quartz or ore, with at least one 
“well defined wall.” (Mev. Stats. Mont. 7879, § Div., Secs. 
573-4, DP» 59O-) 
Plaintiff in Error made and recorded his location of the 


“BETSEY DAHL” claim March g, 1851. His discovery of 
a valuable mineral deposit, with a well defined wall, his due 
location of the same, his annua! expenditure, and his preservation 
of his possessory right, according to law and custom, are all in 
evidence, uncontroverted. 

The Defendant in Error, plaintiff below, claims a possessory 
right to the premises as a placer mine; which right he contends 
was valid and existing, prior to the location of the “ BETSEY 
DAHL.” (See Complaint, Record, p. 2.) 

Plaintiff in Error made a due application, to the prope: 
United States Land Office, for patent to his quartz claim. 
Defendant in Error filed his adverse claim in that office, and 
brought this action, under the laws above cited. 


Laws Mont., R. S., Code Civ. Proc., Sec. 354. 
Re. he Us See DOC 3220. 
Pleadings. 

The question for determination in the Court below was, the 
right of the Plaintiff in Error to proceed in the Land Office for 
his patent. 

The verdict and judgment were against him. He moved 
for a new trial in the #7s¢ p~riws court; which motion was denied. 
From the order denying that motion he appealed to the Supreme 
Court of the Territory. That Court affirmed the order of the 


lower Court; and, from that judgment, the Plaintiff in Error 


comes to this Court. 


Record })- 


Pp. 6, 
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The Plaintiff in Error contended below, that the premises 
in controversy were not placer mining ground; and that the 
Defendant in error never had possession of them as such. The 
questions involved, and the manner in which they are raised, 


fully appear in the Specification of Errors, following. 


SPECIFICATION OF ERRORS. 


The Supreme Court of the Territory erred in not granting 
i: new trial on the grounds urged in that Court, set forth in the 
Record, pp. 69, 70 and 71. ‘Those errors, as far as we care to 


present them to this Court, are as follows: 


I. The evidence was insufficient to justify the verdict, and 
the same was against the law, in the following particulars: 


See Rev. Stats. Mont. 1570. Coeds C. ae ee. 255: and 12th 
Session Legislative Assembly, p. 10, as follows: 

“The former verdict or other decision may be vacated, and 
‘a new trial granted, on application of the party aggrieved, for 
“any of the following causes materially affecting the substantial 
“riohts of said party. 

“Sixth:—lInsufficiency of the evidence to justify the verdict, 
“or that it is against the law.” 

(a) The Court correctly instructed the jury that, if the 
premises be not placer mining ground, they must find for defend- 


ant below. There is no evidence proving, or tending to prove, 


“ 


me 


that the ground was. placer mining ground; the only evidence 
upon the point for Defendant in Error, was the testimony of 
witness Marsh, the alleged placer locator, that the premises were 
returned to the U.S. Land Office as mineral ground. Winera/ 
does not mean placer; mineral may be either placer or quartz. 


The contest is not between mineral and agricultural claimants; it 


is between mineral claimants of a different character, to-wit: 
placer and quartz. The evidence of the simple mnera/ qualities 
of the ground establishes nothing for Defendant in Error; it is 
all that he had; there was, therefore, no evidence to support the 
verdict or the special findings. 

(b) It appears from the evidence that, when the Defend- 
ant in Error made his alleged application to the United States 
for a patent to the premises as a placer mine, there was a vein of 
quartz known (to Plaintiff in Error. at least) to exist on the 
«round, which was afterwards located and claimed as the “BET. 
SEY DAHL.” 

(c) There was no evidence to prove, or tending to prove, 
that the ground claimed by Defendant in Error as a placer mine 
was ever located or possessed as such by him, or his predecessors 
in interest; or that the , OT either of them, ever made any clis- 
covery of valuable deposits thereon. 

(d) There was no evidence to prove, or tending to prove, 
that the plaintiff below had pe session, either actual or construc. 
tive, of the premises, at the time of the commencement of the 
ction, June 17th, 1882; and there was nothing on which to 
found the special finding of the jury in this respect. 

; (e) In his complaint, the plaintiff below bases his posses. 
sory right upon a compliance with the laws of the United States, 
of Montana Territory, and all local rules and regulations of 


miners. ‘There is no evidence of such compliance. 


Il. Errors of law occuring at the trial, and duly excepted 
to by the defendant below. 
See R- S. Mont., 1879, supra. 
“ Seventh: Error in Law occurring at the trial, 
“and excepted to by the party making the 
“* applic ation” (for new trial ). 
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(a) The court erred in 


admitting the following testimony 

of Frank Marsh, and not striking the same out on motion: 
“Frank Marsh, 

" plaintiff, testified: 
“To was a party to the location of a tract embracing the 


‘ground claimed by the plaintiff in this action. Before the loca- 
“ tion was made I was on the premises several times. I made out 
“a notice of location and posted it on the ground, claiming the 
‘premises for myself, E. A. Nichols and S. E. Nichols, and filed 
“a copy with the County Recorder. I did nothing more 
“ towards tone the premises than posting a notice on the 
“ claim.” { Rec rd, p. 25. ) 
The foregoing evidence by the witness Marsh was the only 
vidence in the case on the part of plaintiff below upon the subject 
of the location of the ground in controversy, claimed by the plain- 
tiff, and there was no evidence orf the part of plaintiff as to any 
rules or regulations of: miners, and the contents of the location 
notice were not offered or.proved in evidence. This testimony 
in no way proved a location of the premises by the predecessor 
of the plaintiff below; it was allowed to go to the jury finally; it 
was incompetent to establish a possessory right in plaintiff below. 
See B. Ex. No. 1, Record, p. 25. 
(b) <Asacorrollary of the last specification, if the locator, 
Marsh, had no title, the deed from him plaintiff below was 
Incompetent. 


See Deed. Record. p. U1; and Bill of Exceptions, 
Record, pp. 25-0, 


(Cc) The Plaintiff below contended that he had applied to 
the U.S. Land Office for patent for his placer claim, and that 
Defendant below had not filed an adverse claim to said applica- 
tion, as required by section 2326, R.S. U.S. It therefore be- 
came necessary for him to prove said application. His only 


evidence on this point was as follows: 


vs Saly Raunheim was then called. sworn and examined on 
“ his own behalf. and testified: 


called.sworn and examined on the part of the 


ie caer te 


i ETT PS 


) “1 am plaintiff in this action. I applied for a patent on the 
‘“ premises described in the complaint, and claimed by me in this 
‘action 
“ Question by Counsel: State whether or not you ever ap- 
‘plied for a patent for the premises claimed by you in this 
* a tion? Answ 3 Y es, Sit : I did.” 
“Mr. Lee Mantle was then called by plaintiff, and testified 
“that the following order from the Register of the United States 
‘Land Office, at Helena, M. T. 
« The above notice to be published for sixty days in the 
* Daily Inter- Mountain, a paper published daily at Butte, Silver 
“ Bow County, Montana, at the expense of the applicant. 
Je H. MOE, Register. 
‘“ This order being written below the notice on the follow- 
“ing page of this transcript, was received by Inter-Mountam 
“Publishing Company, of which he was business manager, and 
“the following notice of application for patent, to-wit: 
“MINING APPLICATION No. 9§3. 
“* Unrirep STATES LAND OFFICE, 
“ HeLena, M. T., July 16, 1881. | 

“ Notice is hereby given that Saly Raunheim, whose post- 
“office address is Butte, Montana, has this day filed his applica- 
“tion for patent for fifty-nine and fifty-six hundredths acres of 
“placer mining ground, situated in no orgamized mining district, 
‘Silver Bow County, Montana Territory, and being more partic- 
‘ularly described by legal sub-divisions, to-wit: 
“ The east half of lot 6, the east half of lot g, and the south 
“half of lot 5, of section number 5, township number 3 north, 
“range number 7 West, 01 the east half of the east half of the 
“southwest quarter, and the south half of the southeast quarter of 
“the northwest quarter of section 5, township 3 north, range 7 
‘west, of principal meridian, Montana, upon which a notice of 
‘intention to apply for patent was posted on the 3oth of June, 
“A, D., 1831. 
“ The location of this mine is of record in Book ‘HJ page 
‘115, Miscellaneous Records of Deer Lodge County. The ad- 
“joining claimants to these premises are the Montana Copper 
* Company, placer, and the Mat lode, lot number 89, claimed by 
“Joel W. Ransom, et al., on the west, and the placer claim of R. 
“S, Jones, et al... on the south. 
“J. H. MOE, Register. 
“Barretr & WARREN, 
“ Attorneys for Applicant. 
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6 by the plaintiff for the premises by him claimed 


‘in this action, was published for sixtv-one davs. as in said notice 


‘set forth.” { Record, pp. 25 

The Court erred in admitting this evidence, and not striking 
it out on motion. This was the only evidence on the point. 
The best evidenée was the written application in the Land Office: 
this was not produced, nor oral testimony offered of its contents. 
he notice introduced was the published notice of the Land 
(Othce, and could only be of effect if published after a written 
tpplication of the claimant; the latter does not appear in the 
testimony. (See Record, pp. 25-6-7, B. Ex, . 

(d) ‘The Court erred in denying the motion for a non-suit, 
made by defendant below, on the following grounds: 

First: There was no evidence that the plaintiff below, or 
his predecessors in interest, made a valid location of the premises, 
on which to base a possessory right. This error is fully specified 
this brief, IL., (a). Seconrd. It was not shown that the prem. 
ises were placer mining ground, or valuable for placer purposes, 
or that any placer deposit was ever discovered thereon. This 
being the fact, plaintiff below had no placer mining possessor, 
right on which to found his action. Third. It did not uppeal 
that, at the commencement of the action, or at any time, plaintiff 
below, or his predecessors, had possession of the premises 
Fourth. Plaintiff below did not prove any application for pat- 
ent for his alleged placer mine. 


ill of Exceptions of defendant below, Record, pp- 
29, 30-1. 

(ce) The Court erred in its charge, as follows: 

First :—The following instruction was given: 

“Ifthe jury believe from the evidence that the grantors of 
‘plaintiff located the premises in controversy as a placer mining 
“claim, according to the system of public land surveys, and that 

‘they and, after the conveyance to plaintiff, he continued in pos- 
‘session thereof up to the time application was made by plaintiff 
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“ for patent, and no vem or lode at that time such as is claimed 
“ by the defendent, was known to exist within the boundaries of 
“the premises, your verdict must be for the plaintiff,” 

It was necessary, not only that the miner locate the prem 
ises “as a placer mine” (as the instruction describes). but that 


thev dc a placer mine. 


' Record, p. 24, Bill Ex., and p. 68. 

i Second ;— The Court refused the following: 

: “2. Possession of mining ground is either actual or con- 
i ‘structive. Constructive possession arises when it is established 


| “that there are laws, rules, or regulations in force by a compll- 
: “ance with which a claimant is entitled to hold ground. When 

‘such laws, rules and regulations have been proved and a claim- 
“ant has proved that he has complied with them he is said to 
; “have and had onstructive possession. 

The plaintiff below depended upon his possession at the 
commencement of this action; and the above instruction was 
clearly the law. 

Record, pp. 04-5-7. 

Third:—The Court refused the following: 

“4. If the jury find from the evidence that plaintiff or his 
“grantors never made any discovery of valuable deposit on the 
‘cround in controversy they will find for defendant.” 

Also, specified this brief, paragraph I1., (d) second, 
Fourth :—The Court refused the following: 

“6. In order to find for the plaintiff it is not sufficient for 
‘the jury to be satisfied from the evidence that the ground in 
‘dispute was mineral land according to the returns in the United 
“States Land Office, but they must find that said ground was 
‘valuable for placer-mining ground.’ 

Also, specified this bref, ice (d) third. 

(f) The Court erred in not submitting to the jury special 
findings requested by defendant below, as follows: 


“2, Did the plaintiff or his grantors, or any of them, ever 
: ‘‘make a discovery of any valuable deposits on the ground claimed 
“by the plaintiff? 


—" = 


“4. Has the plaintiff or his grantors complied with any 
“local regulations or customs of miners in locating or holding the 

‘ground claimed by plaintiff? 
“6. At the commencement of this action had the defendant 
j “actual possession of the BETSEY DAHL quartz lode mining 

| “claim? 

These findings carry out the theory of defendant below, as 
fully expressed in the specifications foregoing. If they had been 
submitted to the jury, and found in accordance with the evidence, 


the defendent below would have had a decree, the general verdict 


notwithstanding. 


ARGUMENT. 


We desire to discuss the case in the order of events upon the 

trial, rather than the order in which the points appear in the spe- 
a 

cifications, referring, however, to the specifications, to indicate how 


the point is saved. 


We present the following suggestions for the consideration 


3 of the Court. 


|. The plaintiff below relied, for the inception of his pos 
Record, p. 2 Sessory right to the premises, upon an alleged location of the 
ground by E. A. Nichols, et al., on February 22, 1880. That 
location is denied in the answer; plaintiff below must prove it. 
Nichols, et al., transferred their claim to plaintiff below June 27, 
(S51. The quartz location of defendant below was March o, 
isSt. When did the placer claimants locate? The record is 
. ».o, Silent. Marsh, the only witness who testifies as to location, does 


not fix day, month or year. No notice of location was in evi- 


dence. The first date that we have fixed in the title of plaintiff 


Se 


ag Ne os 


i] 


below is, the date of the deed from the locators to him, June 27> 
1881. On that day defendant below had had a subsisting title 


since the preceding March. It cannot be presumed that the pla 


cer location was prior to the quartz claim; that fact is affirma- 
: tively alleged, it must be in the same manner proved; it was not 
; proved. Plaintiff below had no standing before the Court. 
The motion to strike out the testimony of Marsh should have 
heen granted. 
Specifications, I], (a). 


€ The motion for a’non-suit should have been granted. 


Error specified herein, Paragraph II, of Specifications 
(a), and (d) first. 


For the same reason the verdict was contrary to the evidence. 


Error specified, Paragraph I, (c\ and (e), of Specifi- 
cations. 

Il. In an action of this nature, the plaintiff must be in pos 
session of the premises at the time of the commencement of the 
action. 

Sec. 354, Code C. P., cited supra. 
Lyle v. Rollins, 25 Cal., 437. 
Rico v. Spence, 21 /d., 504. 
Ferris v. Irving, 28 #d., 645. 
Pralus v. Jefferson M’g. Co., 34 #d., 555. 
W olverton v. Nichols, 5 Mont., 89; and same case in 
5 ; 
119 U. S., 485, on appeal from Supreme Court 
of Montana. 
in the last case cited there was before this Court the same 
z statute which we cite above, Sec. 354, Code C. P. This Court 
: there say, that the construction given by the Supreme Court of 
Montana is entirely too restr ted, and hold that the plaintiff below 


in that case, had shown a sufficient possession to entitle her to in- 


stitute the action. Our contention here is, that there must be some 


au 


yvort of possession shown, and that possession may be possessto 


pedis, actual possession; or it may be a constructive possession. 
Cases last cited: and 
Sepulveda v. Sepulveda, 39 Cal., 13. 
[In the case at bar, the plaintiff below makes no pretense to ' 
ictual possession; whatever there was of such possession was in | 
Ki defendant below, as he testifies that he was actually living on the 


premises. The real question is, did the plaintiff below have con- 


} 
’ 


" , . , » 4 , 
structive possession, as defined hy all tne decisions upon rypitiitie 


ases of this nature. Constructive possession of mining claims 


a ARE A RE 


is well defined in Pralus v. Jefferson M’g Co., supra, (an action 
upon a statute similar to the one upon which the case at bar ts 
founded ), as follows: 

“Constructive possession (of mining claims) can only be 
“established by the proof of three facts: /7rs¢, that there were 
“local mining customs, rules and regulations in force in that par- 
“ticular district. Second, What particular acts were required by 
“such mining laws or customs to be perforsmed in the location ~ 
“and working of claims, and the extent of these claims as author. 
“ized by such laws. 7Z%ird, That plaintiff had, substantially, 
“complied with these requirements.” 

See also Moxon Vv. Wilkinson, p Mont.. j2i. 

Plaintiff below made no proof of any customs, rules or regu 
lations, nor of any compliance with the same, or with the laws 
of the United States or the Territory. He did not prove any 
placer mining work, or even any “‘ prospecting,” in the language 


of the miners. 4 


ee 


The verdict was, therefore, contrary to the evidence, and the 


Court erred. 


Specifications, Paragraphs I., (c), (d), (e); and IL, 
(d) third, (e) second. 


III. Asa corollary of the last paragraph, we contend that 


the plaintiff must prove, not only a fossession constructively, but 


one consistent with his claim: that is, in this case, it must be a 
placer mining possession. 
Moxon v. Wilkinson, sapra. 


Atwood Vv. F ricot, 17 Cal.. 2d. 


Correa v. Frietas, 12 id.., 330. 

The United States laws provide the procedure for obtaining 
a patent from the government, when the possessory right of the 
applicant is proved; in this sort of case, the p/acer mining 
possessory right. 

We challenge the record to produce a syllable of testimony 
of such possession. The locator, Marsh, says he posted a notice, 
and recorded it. He did not exhibit it in evidence; in any event, 
the act had no legal significance. He took no possession, placer 
in character, or othe:wise. We do not hear of another act by 
the alleged locator, or his successor, the plaintiff below, until the 
deed of June 27, 1551, and, on that day, the defendant below had 
had a valid possessory right for three months, since March 9, 
ISS, 

The verdict, therefore, was contrary to the ev idence, and the 


Court erred. 
Specifications, ci (Cp, Il. (a). id } first. (e¢)} second. 
IV. If we are correct in paragraphs II. and IIT. of this 
argument: if it be the law that plaintiff must have possession at 
commencement of the action: if it be the law that such possession 
must be for placer mining purposes, then the logical sequence is, 
that the premises must be shown to be placer mining ground; for 
otherwise, a claimant might hold, and obtain a patent for, a ranch, 
a townsite or a lode claim under the placer law, or vice versa. 
Placer mining ground is, in law and in fact, that which is 
available and valuable for placer mining purposes. 
Alford v. Barnum, 45 Cal., 482. 


Ah Lew v. Choate, 24 fd., 562. 
U.S. v. Iron Silver M’g. Co., 128 U. S., 673. 


ie 


Such is the rule between mineral and agricultural claimants. 

Colorado C. & I. Co. v. U. S.. 122 eg 3 307. 
The same rule is good as between two distinct classes of min- 
eral claimants; that is, placer and lode. The ground in contro 
versy is not placer. Witness Marsh, locator; says that his only 


knowledge of the ground was, that it was returned to the United 


States as muneral: which mav mean either placer or quartz. 


Witness Raunheim makes the bare statement that it is placer. 
On cross-examination he has no knowledge of the character of the 
ground. The whole testimony is uniform that the premises are 
absolutely worthless for placer purposes. 

The verdict was, therefore, contrary to the evidence, and the 
(‘ourt erred. 


Specifications I. (a), (c): Ll. (d) second, (e) fourth. 


V. The plaintiff proved no discovery of valuable deposits 
by the locators, or by any one, prior to the qrartz location by de- 
fendant below. 

“ Discovery and location are the sources of title to mining 
claims.”. (O'Reilly v. Campbell, 116 U.S. 47&) | 


Specifications I, (c); Il, (d) second, (e) third. 


VI. Before the alleged application for a placer patent by 
plaintiff below, July 16, 1551, “a vein or lode was known to ex- 
ist within the boundaries of said placer claim;” which lode was 
located by the defendant below, and is the lode now in contro- 
versy, and which plaintiff below can not now claim, as he did not 
include it in his placer application. It was “ known to exist” to 
defendant below, and to others, and it 1s not material if it was un- 
known to the placer applicant. 


Noyes v. Mantle, | 
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1s— 
Reynolds v. Iron Silver M’g. Co., 116 U.S., 637. 
[ron Silver Mg. Co. v. Reynolds, i24 U. Sos 374- 

The verdict was contrary to the evidence in this respect. 


Spec ification 1, (b). 


The case of Henry C. Dahl, plaintiff in error, against the 
Montana Copper Company, defendant in error, we submit on the 


foregoing argument with suggestions as follows: 


|. I this case, the placer location notice by the predecessor 
of the plaintiff below was offered in evidence, and the Court erred 
in admitting the same; to which defendant below excepted. The 
notice was not required by law, and was of no effect. 


Moxon v. Wilkinson, 2 Mont., 421. 


Il. Tle plaintiff below undertook to prove some labor done 
upon the ground, but it was not for placer mining purposes, but 
rather for smelting and digging wells. 

Ill. Herein the plaintiff below also failed in its proof of ap- 
plication for United States patent for its placer claim. The evi- 
dence was by an ex parte affidavit, of F. Adkinson, R egister of the 
Land Office, and the testimony of Stephen De Wolfe, attorney for 
plaintiff below, that he had made the application and had seen the 
papers. The absence of the original was not excused, the depo- 
sition of the register was not taken, or certified « opies introduced ; 
in fact, the app/ication did not appear at all, only a copy of the 
“ notice” alleged to have been published. To this attempt to 
prove the records, defendant below objected, and filed his excep- 
tions. He now assigns that action of the Court as error. 


Bills Ex., Record, pp. 15, 19 and 20. 
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IV. \nother error, which appears only in this. ease, and 
which the plaintiff particularly urges, 1s this: 


The plaintiff alleges in its complaint, that it is a foreign cor 


: 


poration, organized under the laws of the State of New York. 


} — 

Chis fact was uncontroverted. At the time this action was com- 
menced, and the trial had, there was‘in force the Act of the Extra- 
ordinary Session of the Eleventh Legislative Assembly, page 5, 


approved July 22, 1879; which law, as far as it applies to this 


° ; 
ase 1s as follows: 


“Section 1. That all foreign corporations, or joint stock 
‘companies, organized under the laws of any state or territory 
‘of the United States, or by virtue of any special act or acts of 
“the legislative assembly of any such state or territory, or of any 
“foreign government, shall, before doing business of any kind, 
“nature or description whatever within this territory, file in the 
+“ othce of the secretary of the territory, and in the office of the 
“county recorder of the county wherein they intend to carry on 
‘or transact business, a duly authenticated copy of their charter 
‘or certificate of incorporation, and also a statement, to be verified 
‘by the oathof the president and secretary Bf such incorporation, 
‘and attested by a majority of the board of directors, showing: 

“First. The name of such incorporation, and the location of 
“its principal office or place of business, without this territory ; 
“and, if it is to have any place of business or principal office 
‘“ within this territory, the location thereof. 

“Second. The amount of its capital stock. 

“Third. The amount of its capital stock actually paid in 
“money. 

“Fourth. The amount of its capital stock paid in any other 
“way, and m what. 

“Fifth. The amount of the assets of the incorporation, and 
‘of what (the ) assets consist, with the actual cash value thereof. 

“Sixth. The liabilities of such incorporation, and, if any of 
‘its indebtedness is secured, how secured, and upon what 
= property. 

“Such incorporation or joint stock company, shall also file 
‘at the same time, and in the same offices, a certificate, under the 
“seal of the corporation, and the signature of its president, vice- 
‘ president, or other acting head, and its secretary, if there be one, 
“certifying that the said corporation has consented to be sued in 


“the courts of this territory, upon all causes of action arising 
“against it in this territory, and that service or process may be 
“made upon some person, a citizen of this territory, whose name 
) ace of residence shali be designated in such certificate, 
hat process, when so served upon such agent, shall be 
“taken, deemed and held to be as valid to all intents and purposes 
“4s if served upon the company in the state or territory unde 
i¢ laws of which it is organized, 

“Sec. 2. The written consent of the person so designated 
“to act as such agent shall also be filed in like manner, and such 
‘designation shall remain in force until the filing, in the same 
‘othces, of a written revocation thereof, or of the consent, exe- 
‘cuted in like manner. The person designated may, from time 
“to time, change his place of residence or office to some other 
“place within the territory by a writing executed by him, and filed 
‘in like manner. Anexemplified copy of a designation, so filed, 


' 


“accompanied with a certificate that it has not been revoked, is 
‘pre sumptive evidence of the execution thereof. and conclusive 


“evidence of the authority of the ofhcer executing tt, 
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“Sec. 3. All foreign incorporations now doing business 
“within this territory, shall, within four months from and after 
‘the publication of this act in the newspaper having the contract 
“to do the public printing in this territory, file in the office of the 
“ secretary, and in the office of the county recorder «. the county 

wherem they are respective ily dome, business, the statement and 
“ certificate required to be filed by the first section of this act. If 
“any such corporation shall fail, for more than four months from 
. the sand public ation hereof, so TO file said si itements and ct rtifi- 
** cutes, or any oO! eithet t! 
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wereot, or if any foreign incorporation 


, hereafter, attempt or commence to do busimess in this ter 
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“ritory without having first fled said statements and certificates 
‘required by this act, (it) shall forfeit to the people of Montana 
“the sum of ten dollars for every day it shall so neglect to file the 


-*% 
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“the same, and all acts and contracts made by such incorporation 


“or any agent or agents thereof, during the time it shall so fail 


“ and neglect to file said statements and certificates. shall be void 


“and invalid as to such incorporation. It shall be the duty of the 
“district attorney of the county in which the business of such 
“ corporation shall be located to sue for and recover in the name 
“of the people of the territory, the penalty above prov ided. and 
-_ the Same. W hen SO) recovered, shall he paid into t he treasurer of 
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*sucn county for the use of me COMMON SCrOois therein. 
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Wiis void. We. therefore speciry ais error 


First. The motion for a non-suit should have been granted, 


| . ‘ i. - »* : . 
is the complaint did not show facts sufficient to constitute a caus 
f action; and the complaint could not support a judement. 

. ‘ 


See Record, pp. 24, 25, Motion for Non-suit and Bill 
of Ke xe eptions. 


Second, The Court erred in refusing to give the following 
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[In order to find for the plaintiffs the jury must find from the 
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“on the part of said company or corporation, and thereafter any 


* POCTSON OF Persons, Mal alin OF prosecuting anv civil action in 
“anv Court of this territory, mrainst said COMPANY OF corporation 
” &0 neglecting or retu bo | hile for record their charter or cet 
“tificate of incorporation. o1 py thereof, with the secretary of 
~ tre territory imei COUNTS ecorder as he retofore pro, ded, shall 
“not be held to prove the mecorporation of said company 
I rporation oy trie Tie harter or certificate of MCOTpor! 


the same may prove by “45 


| . 12 ; . 
yer Live (scneral and |] # ws of Montana Lerritory, ap 
proved lanuary Se I iil acts and parts if actsin conflict 
mere w t| [ ind I cTé 4 rein sled. 
, ; , : , 
lhe case at bar fa! mice e provisions of the law of 1579, and 
not thet of 1572, wi | (ter Wa repealed he fore this controvers\ 
arose. In the case in 4 Mont., the line of reasoning 1s, that there 
WAS OF Pp waliyv to ™ sited upon a foreign corporation failing 
. > *; <« . 5 ; 7 \ ,,* = it? . = 
La) COMP Y WILK tine iW. ne guilty of willful me Sriivrorice 
and rehneving an adverse y trom proving its corporate ens 


cnce, We cordially ass win K Mr National Min 


. . . ° : , 
ing and Exploring ¢ O.. Al riy apply its reasons to this case, 
' Y ‘ 

In the law of 1879, two | tities are provided; we ask that one 
} ~4 » ; ‘ q " - ‘a " 

oT them ne enforced, to : it the acts of tie lcTauitin oT 

" . } | ; ; ’ s] 1 : 
poration ~~ Gecinred Vom, aw says tn¢eyv snail O¢. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, i=. 


‘ No. EP iA 


aad 
HENRY C. DAHL, PLAINTIFF IN ERROR, 
US. 
THE MONTANA COPPER COMPANY. 
IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
MONTANA 


FILED SEPTEMBER 21, 1886. 


SUPREME COURT OF ‘THE UNITED STATES. 


OCTOBER TERM, isms, 


No. 353. 


HENRY C. DAHL, PLAINTIFF IN ERROR, 
vs. 


THE MONTANA COPPER COMPANY. 


) THE SUPREME. COURT OF THE TERRITORY OF 
MONTANA 


IN ERROR T 


-_ 


INDEX 

Original. Print. 

Transcript from the district court l 1 

Summons l l 

Sheriff's return 3 l 

(mended complaint 4 2 

Answer cubes : » : 

Statement on motion for new tria! : i 16 6 

Amended complaint hemes 146 t 

(newer 21 s 

Articles of incorporation ae , ; vs 1] 

Testimony of Geo. F. Marsh : iesidile 3 13 

Defendant's bill of exceptions No. | 8K 4 

Deed of Marsh to Meader, July 23, 1879 ; 40 15 

Testimony of James A. Talbott ; 43 16 

Deed from Meader to plaintifl Nov ; 1879 . eo 44 17 

Defendant’s bill of exceptions No. 2 nee: 7 is 

Testimony of H. T. Brown ii . 48 18 

Application for patent os ssiniclaiasiiiihiaicat a ae 49 19 

Defendant's bill of exceptions No. 4 : 51 20 

Testimony of 8S. De Wolfe a ; 52 20 

Defendant's bill of exceptions N . 6 lincieeiai 53 A) 

Testimony of Saly Raunheim ' 55 21 

W. P. Emery | | 55 21 

James P Matting!s ’ . . 56 22 

4, W. P. Emery (recalled ‘ a 58 22 

; Saly Raunheim (recalled) ies 60 23 
: George E Miller oa | ; 622 

a 


Jupp & Detrweiter. Painters. WASHINGTON, APRIL 1, 1889. 


1] INDEX 


Original Print. 


Motion for a non-sull giinabenann seine 63 24 


H y 4 Da aie ™ . Hh yAR 
N X ioe HS 26 
| \\ ie ens ‘ vf g 
J Paul s 77 ™~) 


C. E. i pit . Si ¥ 
5 Si v 


Verdict xo 45 
Decre ‘ : Oo) 5 
[nstrus ns ask 1 by plaintifl 43 1 
Insti ne asked by defendant : Os i. 
Ins tions DY the court 104 +1 
Special find equested by defeadant . LO; < 
S| "4 at ' f errol 1a 1 
Sui} 4 nus tateme! net for new tUriai 114 40 
N\ To notion ' y trial, & . anil 114 ho 
Order ov n for new trim Sed 119 17 
Notice of appeal Liv i; 
I’ ndertak “) appex 10 is 
( ( { 125 AY 


HENRY C. DAHL VS. THE MONTANA COPPER COMPANY. l 


] In the District Court, Second Judicial District of Montana in 
& for the County of Silver Bow. : 


Tur Montana Copper Company, Plaintiff, 
v8. 
Henry C. Dant, Defendant. 


The people of the Territory of Montana send greeting to Henry C. 
Dall, defendant: 


You are hereby required to appear in an action brought against 
you by the above-named plaintiff in the district court of the second 
judicial district of the Territory of Montana in and for the county 
of Silver Bow, and to answer the complaint filed therein within ten 
days (exclusive of the day of service) after the service on you of 
this summons, if served within this county, or, if served out of this 
county but in this district, within twenty days, otherwise within forty 
days, or judgment by default will be taken against you according 
to the prayer of said ‘complaint. The said action is brought to ob- 

tain a decree of this court adjudging plaintiff to be the right- 
2 ful owner and entitled to the possession of the following- 

described premises (being in controversy between the placer 
claim of plaintiff and the Betsy Dah! lode claim of defendant), to 
wit: Beginning at the point of intersection of the south side line of 
the Betsy Dahl lode with the east side line of said placer claim, 
from which corner No.1 of the Betsy Dah] lode bears N. 89° 45’ E., 
357 feet distant, and running thence — 548 feet; thence south 
89° 45’ W’. 374 feet; thence south 24° 45’ W. 75 feet; thence 8. 88° 
W. 255 feet; thence south 472 feet; ‘ci N. 89° 45’ E. 660 feet 
‘o place of beginning, containing an area of 7 and +j5 acres of land, 
more or less; also to obtain a decree of said court adjudging that the 
defendant is not entitled to said premises or the possession thereof er 
any part, and for such other and further relief as said plaintiff may 
be entitled to, and for costs of suit; and you are hereby notified that 
if you fail to appear and answer said complaint as above required 
the said plaintiff will take a default against you and apply to the 

court for the relief prayed for and for costs of suit. 
3 ‘ Given under my hand and the seal of the district court of 

the second distriet of the Territory of Montana in and for the 
county of Silver Bow this 17th day of June, in the year of our Lord 
one thousand eight hundred and eighty-two. 

[ SEAL. | GEO. W. IRVIN, II, Clerk, 
By H. C. BODLEY, 
Deputy Clerk. 


OFFICE OF THE SHERIFF OF 
Sirver Bow County, Montana TERRITORY. 


I hereby certify that I have received the within summons on the 
17th day of June, A. D. 1882, and personally served the same, on 
the 19th day of June, A. D. 1882, by delivering a true copy of the 
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Bow, M. T., he being the defendant named in said summons. 
Dated this 19th day of June, A. D. 1882. 
THOMAS M. LOWRY, Sheriff, 
Filed June 19th, 1882. 
GEO. W. IRVIN, II, Clerk. 


4 Amended Complaint. 


Second District Court of Montana Territory, Silver Bow County. 


Tue Montana Copper CoMPANY, Plaintiff, ) 
VS. “ > 


Henry C. Daun, Defendant. j 


Plaintiff, by leave of court first had and obtained, makes this 
his amended complaint herein, and alleges that plaintiff is, and at all 
times in the complaint mentioned was, a corporation created under 
and by virtue of the laws of the State of New York, and doing 
business as such corporation in this county and Territory ; that 
plaintiff is the owner (except as to the United States), in possession, 
and. entitled to the possession of the following-described premises, 
to wit, the owner of twenty acres of placer-mining ground described 
as follows: The west halfof the southeast quarter of the southwest 
quarter of section eight (8), township three (3) north, range seven (7) 
west, of the principal base and meridian of Montana Territory ; that 
said premises were duly claimed and located as a placer-mining 

claim by George F. Marsh, May 26, 1879; that by direct 
5 and intermediate conveyances from said locater plaintiff is 

the sole grantee and owner of said premises; that plaintiff 
and his grantors and predecessors in interest in said premises have in 
all respects complied with all laws of the United States, of Montana 
Territory, and with all local rules and regulations of miners relat- 
ing to said mining claim, and by virtue thereof are the owners of 
and entitled to the exclusive right of possession and enjoyment of 
said premises; that on or about the 19th day of November, 1880, 
plaintiff filed his application for patent for said placer claim and 
premises; that no vein or lode was known to exist within the 
boundaries of said placer claim at the time of making said applica- 
tion, nor 1s any now known to exist within the boundaries thereof ; 
that no adverse claim was filed by the defendant herein or on his 
behalf within the period of 60 days allowed therefor in which plain- 
tiff’s application for patent was published ; that no adverse claim was 
ever filed to plaintiff’s said application by defendant or on his be- 

half claiming that a vein or lode existed within the baunda- 
6 ries of said placer claim ; that by reason of the failure of de- 

fendant to file such adverse claim he is now estopped from 
asserting or maintaining any right or interest to said mining placer 
ground or any part, or to the possession thereof or any part; that 
the defendant herein claims some right or interest in and toa part 
of said placer-mining claim under a location thereof as the Betsy 


within summons to H.C. Dahl, in Butte City, in the county of Silver 
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Dahl lode, and has applied for a United States patent for said Betsy 
Dahl claim, including the following-described portion of the said 
placer-mining claim owned by plaintiff, to wit: Beginning at the 


: point of intersection of the south side line of the Betsy Dahl claim, 
as surveyed, with the east side line of said placer-mining claim, from 
: which corner No. 1 of the Betsy Dahl lode bears north 89° 45’ east, 


three hundred and fifty-seven feet distant, and running thence north 

five hundred and forty-eight feet; thence south 89 deg. 45’ west 

44 three hundred seventy-four feet; thence south 24 deg. 45’ west sev- 

enty-five feet; thence south 88 deg. west two hundred and fifty-five 

feet ; thence south four hundred and seventy-two feet ; thence 

7 north 89 deg. 45’ east six hundred sixty feet to the place of 
beginning. 

Plaintiff states that the application of the defendant for patent, 
if unresisted, will defeat plaintiff’s right to the possession of said 
premises and the enjoyment of the same; that plaintiff, within the 

_ time allowed by law, filed in the land office his protest and adverse 
claim to the application of defendant, and brings this action to have 
determined its right to the possession of the premises mentioned. 
Wherefore and by reason of the premises plaintiff prays the judg- 
ment and decree of the court— 

First. That defendant be adjudged the rightful owner and entitled 
to the possession of the premises described and in controversy in this 
action and every part thereof. 

Second. That defendant is not the owner of said premises or en- 
titled to the possession thereof or any part. 

Third. Plaintiff prays judgment, and for such other and further 
relief as it is entitled to and justice and equity require. 

Fourth. Plaintiff prays for judgment for costs. 

S. De W OL FE 
Att'y for Plaintiff. 


x — 


TERRITORY OF Montana, | ,. 
Silver Bow County, 


Saly Raunheim, being duly sworn, on his oath says: The plain- 
tiff, Montana Copper Company, is a corporation. I am an officer of 
said corporation, to wit, a trustee of said corporation. The facts 
stated in the foregoing amended complaint are true to the best of 
my knowledge, information, and belief. 

SALY RAUNHEIM. 


Subscribed and sworn to before me this 27th day of March, 1884. 
CHARLES 8. WARREN, 
Notary Public. 


Filed March 27, 1884. 
R. L. DAVIS, Clerk, 
By CHAS. 8S. WARREN, 
Deputy Clerk. 
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Answer to Amended Complaint. 
Second Judicial Dist. Court, County of Silver Bow, Montana. 


MontTANA Copper COMPANY 
DR, ; 
Henry C. DARL. 


9 The defendant above-named answers the amended com- 
plaint of plaintiff and denies that the plaintiff is the owner 
(except as to the United States or otherwise) or is in the possession or 
is entitled to the possession of the premises described in said com- 
plaint, as situated in Silver Bow county, Montana Territory, consist- 
ing of 20 acres of placer-mining ground as [and] in said amended 
complaint described as the west half of the southwest quarter of sec- 
tion 8, township 3 north, range 7 west, principal base meridian Mon- 
tana Territory, or any part thereof, or that said premises or any of 
them were ever duly or in any way claimed or located, as a placer- 
mining claim or otherwise, by Geo. Marsh or any one on May 26, 
1879, or at any time, or that said pretended locator ever conveyed 
any right, title, or interest in or to the said premises, or that 
plaintiff is the grantee or owner of said premises or any part 
thereof, or that said premises are placer-mining ground. As-to the 
allegation in‘ pl’ff’s amended complaint, commencing at line 
10 14, page | (line 22, page 3, of this transcript), and extending 
to line 22, page 1, of the same (line 22, page 4, of this tran- 
script), as to the corporate character of plaintiff, defendant says that 
he has no knowledge, information, or belief upon said matter to en- 
able him to answer said allegations, and that said matters are pe- 
culiarly witlrin the knowledge of pl’ff, and defendant therefore de- 
nies each and every of said allegations. | 
Defendant denies that plaintiff or its grantors or predecessors in 
interest or any of them in said premises have in all or any respects 
complied with all or any of the laws of the United States or Montana 
Territory or with all or any of the local rules or regulations of 
miners relating to said pretended mining — of plaintiff, or that by 
virtue thereof or otherwise or at all pl’ff is the owner of or entitled 
to the possession or, exclusive or otherwise, right of possession or 
enjoyment of said premises or any part thereof. 
As to the allegations in said amended complaint from line 
1] 28, page 3, to line 4, page 4 (line 7, page 4, to line 23, page 4, 
of this transcript), defendant alleges that he has no knowl- 
edge, information, or belief sufficient to enable him to answer said 
allegswtions so far as they relate to acts of plaintiff, and that he has 
no knowledge — information as to said matters, and he therefore 
denies that on or about the 19th day of November, 1880, or at anv 
time, plaintiff filed his application for patent for said premises qr 
pretended placer-mining claim, or that said application for patent 
was ever published. Defendant denies that no vein or lode was 
known to exist within the boundaries of said pretended placer claim 
at the time when pl’ff alleges it made said application, or that none 
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is known to exist within the same. Denies that by any failure of 
def’t to file any adverse claim to any alleged application for patent 
by pl’ff it is now estopped from asserting or maintaining any right 
or interest to said pretended placer-mining claim or any part, or to 
the possession thereof. 
12 Defendant admits that he claims a right and interest in and 
to a portion of said premises; and has applied to the United 
States for a patent therefor as a part of the Betsy Dahl quartz lode 
claim, and that said Betsy Dahl claim includes a portion of pl’ff’s 
said pretended placer-mining claim, which said portion in conflict 
is correctly described, beginning at line 15, page 4, and extending 
to line 6, page 5, of the said amended complaint (line 29, page 4, to 
line 7, page 5, of this transcript). Fora separate and further de- 
fense to pl’ff’s alleged cause of action and an affirmative cause of 
action against pl’ff, defendant alleges that at the day of pl’ff’s 
alleged and pretended application for patent for said premises there 
was and ever since has been and now is known to exist within the 
limits of:said pretended placer-mining claim a vein or lode of quartz 
which never was, in said application for patent or otherwise, or now 
is owned or claimed by the pl’ff or its grantors or predecessors in 
interest, and whatever application for patent pl’ff ever made for said 
ground he did not claim said quartz lodeor vein, and [ which } is 
13 now known and called the Betsy Dah] quartz lode mining claim 
and now owned and claimed by def’t, and that defendant at the 
time of the commencement of this action was, and ever since the 9th 
day of March, 1881, has been and still is, the ownerjof, in the posses- 
sion and entitled to the possession of, the said Betsy Dahl quartz lode 
mining claim, situated in the south half of the southwest quarter 
of sec. 8, T. 3 N., R. 7 W., and officially designated as lot No. 120 in 
said township and range, and in metes and bounds described as fol- 
lows : Commencing at a granite stone 14 x 12 x 10 inches, set 14 
inches in the ground, for corner No. 1, from which the quarter- 
section corner on the southern boundary of said section 8 bears 
S. 26 deg. 15’ E., 686 feet (10.39 chains) distant, running thence 8. 89 
deg. 45’ W. 1,500 feet to a granite stone 18 x 10 x 8 inches, set 14 
inches in the ground, for corner No. 2; running thence N. 90 deg. 
45’ W. 555 feet to a granite stone 20x 15 x 18 inches, set 15 inches 
in the ground, for corner No. 8; running thence N. 89 deg. 45’ E. 
1,500 feet to a granite stone 18 x 12 x 10 inches, set 14 inches 
14 in the ground, for corner No. 4; running thenceS. 90 deg. 
45’ E. 555 feet to the point or place of beginning, and that the 
surface ground included in the above-described boundaries is neces- 
sary and essential to the working and development of the said Betsy 
Dahl lode claim. 

That said Betsy Dahl lode claim overlies and includes a portion 
of said pretended placer claim of pl’ ffs, as described in pl’ff’s amended 
complaint, on pages 4 or 5 thereof (page- 4 and 5 of this transcript). 
Wherefore plaintiff prays judgment as follows: 

1. That defendant be substantiated in his title to said Betsy Dahl 
quartz ode claim, and be decreed to be entitled to the possession to 
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the — and every part and parcel thereof free from the let, hin- 
drence, or adverse claim of plaintiff. 

2. That pl’ff be decreed to have no estate, interest, or title what- 
soever in or to the ground and premises described as the said 
Betsy Dahl lode claim or any part thereof. . 

3. That pl’ff be forever debarred and enjoined from setting up or 

asserting any claim whatsoever to suid ground or premises or 
15 or any part thereof adverse to defendant. 
That defendant have judgment for costs, and such further 
relief as to the court may seem proper. 
RANDOLPH & De WITT, 
Defendant's Attorneys. 


TERRITORY OF MONTANA, | 
County of Silver Bow, j 


Henry C. Dahl, being duly sworn, says: I am def’t named in the 
foregoing answer. I have heard read the same and know the con- 
tents thereof, and the matters therein stated are true of my own 
knowledge except as to those matters therein stated on information > 
and belief, and as to those matters I believe it to be true. 


HENRY C. DAHL. 


Subscribed & sworn to before me this 26th day of March, 1884. 
WILLIAM H. De WITT, 
Notary Public, Montana. 
Filed March 27, 1884. . 
R. L. DAVIS, Clerk, 
By CHARLES 8S. WARREN, 
Deputy Clerk. 


16 Statement on Motion for a New Trial. 
Second Judicial District Court, County of Silver Bow, Montana. 


THE MontTANA Copper CoMPANY, Plaintiff, ) 
Us, > 


Henry C. Daunt, Defendant. j 


The above cause is one to quiet title. The cause being regularly 
called for trial on the 8th day of April, 1884, one of the days of the 
March term, 1884, of the above court, a jury was regularly called, 
sworn, and empanelled, and the following pleadings, upon which 
the case was tried, were read to the jury: 


Amended ( omplaint. 


Second District Court of Montana Territory, Silver Bow County. 


vs. 


Henry C. Dant, Defendant. } 


THE Montana Copper CoMPAXy, spec | 


Plaintiff, by leave of the court first had and obtained, makes this 
his amended complaint herein, and alleges that plaintiff is, and at 


—————s 
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all times in the complaint mentioned was, a corporation 
17 created under and by virtue of the laws of the State of New 

York and doing business as such corporation in this county 
and Territory ; that plaintiff is the owner (except as to the United 
States), in possession, and entitled to the possession of the following- 
described premises, to wit: 

The owner of twenty acres of placer-inining ground described as 
follows: The west half of the southeast quarter of the southwest 
quarter of section eight (8), township three (3) north, range seven 
(7) west, of the principal base and meridian of Montana Territory ; 
that said premises were duly claimed and located as a placer-min- 
ing claim by George F. Marsh, May 26, 1879; that by direct and 
intermediate conveyances from said locator plaintiff is the sole 
grantee and owner of said premises; that plaintiff and his grantors 
and predecessors in interest in said premises have in all respects 
complied with all laws of the United States, of Montana Territory, 
and with all local rules and regulations of miners relating to said 
mining claim, and by virtue thereof are the owners of and entitled 

to the exclusive right of possession and enjoyment of said 
18 premises; that on or about the 19th day of November, 1880, 

plaintiff filed his application for patent for said placer claim 
and premises; that no vein or lode was known to exist within the 
boundaries of said placer claim at the time of making said applica- 
tion, nor is any now known to exist within the boundaries thereof ; 
that no adverse claim was filed by the defendant herein or on his 
behalf within the period of 60 days allowed therefor, in which plain- 
tiff’s application for patent was published; that no adverse claim 
was ever filed to plaintiff’s said application by defendant or on his 
behalf claiming that a vein or lode existed within the boundaries 
of said placer claim ; that by reason of the failure of defendant to 
file such adverse claim he is now estopped from asserting of main- 
taining any right or interest to said placer-mining claim or any part 
or the possession thereof or any part; that the defendant herein claims 
some right orinterestin and toa partofsaia placer-mining claim under 
a location thereof as the Betsy Dah! lode, and has applied fora United 

States patent for said Betsy Dahl lode and has applied for 
19 such patent for said Betsy Dahl claim, including the follow- 

ing-described portion of the said placer-mining claim owned 
by plaintiff, to wit: Beginning at the point of intersection of the 
south side line of the Betsy Dahl claim as surveyed with the east 
side line of said placer mining claim, from which corner No.1 of 
the Betsy Dah] lode bears north 89 deg. 45’ east, three hundred and 
fifty-seven feet distant, and running thence north five hundred and 
forty-eight feet; thence south 89 deg. 45’ west three hundred 
seventy-four feet; thence south 24 deg. 45’ west seventy-five feet; 
thence south 88 deg. west two hundred and fifty-five feet; thence 
south four hundred and seventy-two feet; thence north 89 deg. 45’ 
east six hundred and sixty feet to the place of beginning. Plain- 
tiff states that the application of the defendant for patent if unre- 
sisted will defeat plaintiff's right to the possession of said premises 
and the enjoyment of the same; that plaintiff, within the time 


| 
e 
: 
! 
‘ 
y 


8 HENRY C. DAHL VS. THE MONTANA COPPER COMPANY. 


allowed by law, filed in the land office his protest and adverse claim 
to the application of defendant, and brings this action to 

20 have determined its right to the possession of the premises 
inentioned. 

Wherefore and by reason of the premises plaintiff prays the 
judgmentand decree of the court-— 

First. That plaintiff be adjudged the rightful owner, and entitled 
to the possession of the premises described and in controversy in 
this action and every part thereof. 

Second. That defendant is aot the owner of said premises or en- 
titled to the possession thereof or any part. 

Third. Plaintiff prays for such other and further relief as it is 
entitled to and justice and equity requires. 

Fourth. Plaintiff prays for judgment for costs. 

S. De WOLFE, 

, Att'y for Plaintiff. 

TERRITORY OF Montana, | 
Silver Bow County, j 


* SS. 


Saly Raunheim, being duly sworn,on his oath says: The plaintiff, 

Montana Copper Company, is a corporation. I am an officer of 

said corporation, to wit, a trustee of said corporation. The 

21 facts stated in the foregoing amended complaint are true to 
tne best of my knowledge, information, and belief. 


SALY RAUNHEIM. 


Subscribed and sworn to before me this 27th day of March, 1884. 
- bb wee IS, Clerk. 
By CHAS. 8S. W AR REN, D’y Clerk. 


Answer to Amended Complaint. 
Second Judicial District Court, County of Silver Bow, Montana. 


MonTANA CUPPER mcoreut | 
DR. 


Henry C. DAHL. { 


The defendant above named answers the amended complaint of 
plaintiff, and denies that the pl'ff is the owner (except as to the 
United States or otherwise) or is in possession or is entitled to the 
possession of the premises described in said complaint as situated in 
Silver Bow county, Montana Territory, cons-ting of 20 acres of 

placer-mining ground, as in said amended complaint de- 
22 scribed as the west half of the southwest quarter of section 

8, township 3 north, range 7 west, principal base meridian 
Montana Territory, or any part thereof, or that said premises or any, 
of them were ever duly or in any way claimed or located, as a placer- 
mining claim or otherwise, by Geo. Marsh or any one, on May 26, 
1879, or at any time, or that said pretended locator ever conveved 
any right, title, or interest in or to the said premises, or that plain- 
tiff is the grantee or owner of said premises or any part thereof, or 


eo 


ait 


HENRY C. DAHL VS. THE MONTANA COPPER COMPANY. 9 


that said premises are placer-mining ground. As to the allegation 
in plaintiff’s amended complaint,-commencing at line 14, page 1 
(line —, page —, of this transcript), and extending to line 22, page 
1 of the same (line —, page —, of this transcript), as to the corporate 
character of plaintiff, defendant says that he has no knowledge, in- 
formation, — belief upon said matter to enable him to answer said 
allegations, and that said matters are peculiarly within the knowl- 
edge of pl’ff, and defendant therefore denies each and every of said 

allegations. Defendant denies that pl’ff or bis grantors 
23 or predecessors in interest or any of them in said premises 

have in all or in any respects complied with all or any of the 
laws of the United States or Montana Territory, or with all or any 
of the local rules or regulations of miners relating to said pretended 
mining claim of pl’ff, or that by virtue thereof or otherwise or at 
all pl’ff is the owner of or entitled to the possession or exclusive, or 
otherwise, right of possession or enjoyment of said premises or any 
part thereof. As to the allegations contained in said amended com- 
laint from line 28, page 2, to line 4, page 4 (line —, page —, to 
line —, page —, of this transcript), def’t alleges that he has no 
knowledge, information, or belief sufficient to enable him to answer 
said allegations so far as they relate to acts of pl’ff, and that he has 
no knowledge, information, or belief as to said matters, and he 
therefore denies that on or about the 19th day of November, 1880, 
or at any other time, p]’ff filed his application for patent for said 

pretended placer-mining claim or premises, or that said ap- 
24 plication for patent was ever published. 

Defendant denies that no vein or lode was known to exist 
within the boundaries of said pretended placer claim at the time 
when pl’ff alleges it made said application, or that none is known to 
exist within the same. 

Denies that by any failure of def’t to file any adverse claim to 
any alleged application for patent by pl’ff he is now estopped from 
asserting or maintaining any right or interest to said pretended 
placer mining claim or any part thereof. 

Def’t admits that he claims a right and interest in and to a por- 
tion of said premises, and has applied to the United States for pat- 
ent therefor, as a part of the Betsy Dahl quartz lode claim, and that 
said Betsy Dah] claim includes a portion of pl’ff’s said pretended 
placer mining claim, which said portion in conflict is correctly de- 
scribed, beginning at line 15, page 4, and extending to line 6, page 
5, of the said amended complaint (line —, page —, of this tran- 

script). 
25 For a separate and further defense to plaintiff’s alleged 

cause of action and an affirmative cause of action against 
pl’ff, def’t alleges that at the day of pl’ff’s alleged and pretended ap- 
plication for patent for said premises there was, and ever since has 
been and now is, known to exist within the limits of said pretended 
placer mining claim a vein or lode of quartz which never was in 
said application for patent or otherwise or now is owned or claimed 
by the pl’ff or its grantors or predecessors in interest, and whatever 
application for patent pl’ff ever made for said ground, he did not 
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claim said quartz lode or vein, and is now known and called the 
Betsy Dahl quartz lode mining claim and now owned and claimed 
by def ’t, and that def’t, at the time of the commencement of this 
action, was, and ever since the 9th day of March, 1881, has been and 
still is, the owner of, in the possession and entitled tu the possession 
of, the said Betsy Dab! quartz lode mining claim, situated in the 
south half of the southwest quarter of sec. 8, T. 3 N., R. 7 W., and 

officially designated as lot No. 120, in said lwachio and 
26 range, and in metes and bounds described as follows: 

Commencing at a granite stone 14 x 12 x 10 inches, set 14 

inches in the ground, for corner No. 1, from which the quarter-sec- 
tion corner on the southern boundary of said section 8 bears S. 26 
deg. 15’ E., 686 feet (10.39 chains) distant, running thence 8. 89 deg. 
45° W. 1,500 feet to a granite stone 18 x 10 x 8 inches, set 14 inches 
in the ground, for corner No. 2; running thence N. 90 deg. 45’ W. 
555 feet to a granite stone 20 x 15 x 18 inches, set 15 inches in the 
ground, for corner No. 3; running thence N. 89 deg. 45’ E. 1,500 
feet toa granite stone 18 x 12 x 10 inches, set in the ground, for 
corner No. 4; running thence 8. 90 deg. 45’ E. 555 feet to the point 
or place of beginning, and that the surface ground included in the 
above-described boundaries is necessary and essential to the work- 
ing and deveiopment of the said Betsy Dahl lode claim; that said 
Betsy Dahl lode claim overlies and ‘includes a portion of said pre- 
tended placer-mining claim of pl’ffs, as described in pl’ff’s amended 

complaint, on pages 4 or [and] 5 thereof (page- — and — 
27 of this transcript). 

Wherefore pl’ff prays judgment as follows: 

First. That def’t be substantiated in his title to said Betsy Dahl 
quartz lode claim, and be decreed to be entitled to the possession of 
the same and every part and parcel thereof free from the let, hin- 
drance, or adverse claim of pl’ff. 

2. That pl’ff be decreed to have no estate, interest, or title what- 
soever in or to the ground and premises described as the said Betsy 
Dahl lode claim or any part thereof. 

3. That pl’ff be forever debarred and enjoined from setting up or 
asserting any claim whatsoever to said ground or premises or any 
part thereof : ‘adverse to deft. 

4. That deft have judgment for costs, and such further relief as to 
the court may seem proper. 

RANDOLPH & De WITT, 
Def't's Attorneys. 


TERRITORY OF MONTANA, { 


County of Silver Bow, f ao 


Henry C. Dahl, being duly sworn, says: I am def’t named 

28 in the foregoing answer. I have heard read the same and 
know the contents thereof, and the matters therein stated are 

true of my own knowledge except as to those matters therein stated 
on information and belief, and as to those matters I believe it to be 


true. 
HENRY C. DAHL. 
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_ Subscribed and sworn to before me this 26th day of March, 1884. 
WILLIAM H. De WITT, 
Notary Public, Montana. 


Filed M’ch 27, 1884. 
R. L. DAVIS, Clerk, 
By CHAS. S. WARREN, 
Deputy Clerk. 


Articles of Incorporation. 


Strate oF New York, | inn 
City & County of New York, {~’ 


We, Leonard Lewishon, Adolph Lewishon, Albert Steiner, of the 
city of New York, and Gustav E. Behr, of the city of Brooklyn, in 
the State of New York, do bereby certify that we desire to form a 

company pursuant to the provisions of an act entitled “An 
29 act to authorize the formation of corporations for manufact- 

uring, mining, mechanical, or chemical purposes,” passed Feb- 
ruary 17th, 1848, and of the several acts extending and amending 
said act. 

The corporate name of the company is to be “ Montana Copper 
Company,” and the objects for which the company is to be formed 
are the mining and smelting of copper and other minerals and 
vending the same. The amount of the capital stock of the said 
company is to be seventy-five thousand dollars. 

The term of the existence of the said company is to be fifty years. 
The number of shares of which the shares of which the said stock is 
to consist is to be three thousand, of the value of twenty-five dollars 
per share. 

The number of trustees, who shall manage the concerns 6f said 
company, shall be four, and the names of such trustees for the first 
year are Leonard Lewishon, Adolph Lewishon, Albert Steiner, and 
Gustav E. Bebr. 

The said company is formed for the purpose of carrying on some 
part of its business out of the State of New York, namely, at Butte, 

Deer Lodge county, Montana Territory, and the name of the 
30 city and county in which the principal part of the business 
of the company is to be transacted are the city and county 
of New York. 
LEONARD LEWISHON. 
ADOLPH LEWISHON. 
ALBERT STEINER. 
G. E. BEHR. 


Ciry AND County or New YORK, 88: 


On this sixteenth day of October, A. D. 1879, before me personally 
appeared Leonard Lewishon, Adolph Lewishon, Albert Steiner, and 
Gustav E. Behr, to me known to be the individuals described in 
and who executed the foregoing certificate, and they severally before 
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me signed the said certificate and acknowledged that they signed 
the same for the purposes therein mentioned. 
| NOTARIAL SEAL. | WM. H. HEWSON, 
Notary Public, Kings County & N. Y. Co. 


STaTE OF New YorkK, ' ane 
City and County of New York, j~ ° 


ol I, Hubert O. Thompson, clerk of the city and county of 

New York, and also clerk of the supreme court for the said 
city and county of New York, the same being a court of record, do 
hereby certify that Wm. H. Hewson has filed in the clerk’s office of 
the county of New York a certified copy of his appointment as no- 
tary public for the county of Kings, with his autograph signature, 
and was at the time of taking the proofor acknowledgement of the 
annexed instrument duly authorized to take the same. 

And, further, that I am well acquainted with the handwriting of 
such notary and verily believe that the signature to the said certifi- 
cate of proof or acknowledgement is genuine. 

[ further certify that said instrument is executed and acknowl- 
edged according to the law of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal—court and county—the 16th day of October, 1879. 


[SEAL. | HUBERT O. THOMPSON, Clerk. 
STATE OF NEw YORK, a 
City and County of New York, |’ ‘ 
32 [, Hubert O. Thompson, clerk of the said city and’ county 


and clerk of the supreme court of said State for said county, 
do certify that I have compared the preceding with the original cer- 
tificate of incorporation of Montana Copper Company on file in my 
office, and that the same is a correct duplicate therefrom and of the 
whole of such original. 


Endorsed: Filed 16th Oct., 1879. 


In witness whereof I have hereunto subscribed my name and 
affixed my official seal this sixteenth day of October, 1879. 
[SEAL. | HUBERT O. THOMPSON, Clerk. 


STaTE OF New YORK, ) 
. y * “ SS My 
Office of the Secretary of State, | 


I have compared the preceding with the duplicate original cer- 
tificate of incorporation of the “ Montana Copper Company,” with 
acknowledgement thereto annexed, filed in this office on the seven- 
teenth day of October, 1879, and do hereby certify the same to be 


a correct transcript therefrom and of the whole of said duplicate . 


original. 
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33 Witness my hand ana the seal of ofhice of the secretary of 


State, al the CILY of Albany, this 17th dav of October. one 
thousand eight hundred and seventy-nine 
[Seal of the Sec’y’s Office, N. 
GEORGE MOSS, 
Deputy Secre lary of State 


riled for record March 19, 1880, at 4.80 o’clock p. m 
J. E. DICKEY, 
County Recorder, 
by L. E. DANJER, Deputy 


4 


ndorsement: Filed for record in the oflice of the secretary Mon- 


tana ‘Territory March 17, 1879. J. H. Mills, seeretary. Recorded 
n Book “ B,” pp. 32, &e., of Incorporations 


) RRITORY Of} NIOn’ lo: 7 


| ‘Thomas I’ Ward. COUNTS clerk and recorder it} and for Deer 
Lodge county, Montana Territory. do hereby certify that the annexed 
: ing is a true, full, and correct copy of the artieles of in- 
corporation of the“ Montana Copper Company ” as the same appears 
| Book “H”-of Miscellaneous Records of Deer Lodge 
county, Mont., at page 165 
In testimony whereof | have hereunto set my hand and 
4 affixed the county sea! on this 28th day of March, A. D. 


THOMAS F. WARD, 


} } 
founty ¢ lerk and Recorder. 


Witnesses were then called, sworn, and examined on the part of 
whom and their testimony in full are as fol- 
ws, tO WIL, with the objections by counsel and exceptions and the 
exhibits introduced in evidences 


. st} | , 
preatha lll, tne names ol 


(jrorRGE F. Marsnu. called and sworn, testified as follows: 


‘I reside in Butte City. I know where the west 3 of the S. E. } 

fthe S. W of sec. 8. T.3 N R.8 W.. ts It lies on the east side 

of Sliver bow cree k. north ol tne Montana Copper Co.’s works, ul d 
adjoining the ground the Co.’s works are on.” 


Map shown witness Map hye re ref rred to 1s attached hereto, iis 
7. 


y ! 
follow ‘, 


(Here follows map marked page 3o.) 
Do) Map. 
ob) “Tere are the premises. The ground colored vellow is 


within the 20-acres tract described. ‘The pink is outSide. | 
have been on that ground a great many times. I located that tract 
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as a placer mining ground in 1879 or 1880; I don’t know which. 
This is the notice of location I made out myself. I posted a copy of 
this on the ground.” | 

What did you do with this paper ? 

“| had it filed for record.” 


Notice of Placer Mining Location. 


Notice is hereby given that the undersigned, having complied 
with the requirements of chapter six of title thirty-two of the Re- 
vised Statutes of the United States and the local laws, rules, and 
regulations and customs of miners, bas located twenty acres (20) of 
placer-mining ground situated in locality known as Suinmit Valley 
mining district, Deer Lodge county, Montana, and being more par- 
ticularly described as follows, to wit, being the W. 4 of the 8. E. 4 
of the S. W. } of sec. No. 8, in T. 3 N., R. 7 W., principal meridian 
Montana, containing twenty (20) acres of legal sudivisions, upon 

which a copy of this notice is posted. 
7 GEO. F. MARSH. 
Located May 26, 1879. 
Attest : WM. W. JACK. 


*) 
— 


TERRITORY OF MONTANA, | 
County of Deer Lodge, {| 


Geo. F. Marsh, being first duly sworn according to law, deposes 
and says that he is the person whose names subscribed to and who 
subscribed the foregoing notice of location, and that the matters 
and facts therein contained which are made a part of this affidavit 
are true: Further, that he is a citizen of the United States anda 


bona fide resident of Montana. 
GEO. F. MARSH. 


Subscribed and sworn to before me this 26th day of May, A. D. 


1879. 
[ SEAL. ] A. H. BARRETT, 
Notary Public. 


Endorsed: Filed for record May 28, A. D. 1879, at 5.10 o’clock p. 
m. J.E. Dickey, county: recorder, 


38 Objected to as incompetent and immaterial and not best 
proof. 
Objection overruled and exception noted.’ 


Montana Copper Company, PI’ff, 
Def’t’s Bill of Exce, . ions No. 1. 


v8. 
Henry C. Dann, Def’t. 


The above case being on trial April 8, 1884, one of the days of the 
March term, 1884, of the above court, the plaintiff offered in evi- 
dence a location notice of the placer-mining ground claimed by 
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plaintiff, and including the ground in controversy, which said no- 
tice the witness, Geo. I’. Marsh, testified he, as locator of said ground, 
and had posted on the ground and had recorded in the office of the 
county recorder, which said notice is hereby referred to and made a 
part of this bill of exceptions; and «def’t’s counsel object, for the 
reason that there is no provision of law for any such record, and 
that the law of the 13th session of the Legislative Assembly of Mon- 
tana does not allow it to be introduced in evidence, because it is ad- 

mitted by the pleadings that the rights of def’t herein have 
3 intervened between the said recording and the passage of said 

law; which objection is by the court overruled and said 
notice admitted in evidence and marked “ Exhibit B,” and to which 
ruling the def’t, by his counsel, duly excepts, and asks that his bill 
of exceptions be signed, which is accordingly done this 8th day of 


April, 1854. 
W. J. GALBRAITH, 
Judge 2d Jud. District Court. 


“| filed that record in the county clerk’s office.” 


Certified copy of location notice offered in evidence. 
Objected to, and objection overruled. 

Exception noted. 

Location notice read to jury. 


“ This is my signature, and I made that affidavit. I posted a copy 
of that notice without the affidavit, giving a description of the 
ground, on the claim, and afterwards filed this fur record. After- 
wards I sold the premises to the Montana Copper Company and Mr. 
Rauvheim.” 


Deed shown witness. 


“T recognize this; it is my writing. I sold the ground described 
here to Mr. Meader. ‘This is the deed conveying the property.” 


Admitted in evidence and read to the jury. 


40 Deed. 


This indenture, made the twenty-third day of July, A. D. 1879, 
between Geo. F. Marsh and Lizzie O. Marsh, his wife, parties of 
the first part, and Charles T. Meader, party of the second part, all 
of Deer Lodge county, Territory of Montana, witnesseth : 

That the said parties of the first part, for and in consideration 
of the sum of one hundred dollars to them in hand paid, the re- 
ceipt whereof is hereby acknowledged, hath bargained and sold, 
and by these presents doth bargain and sell, unto the said party 
of the second part and to his heirs and assigns forever all of 
that certain piece or parcel of land known and described by legal 
subdivision as the W.}of the S. E.} of the S. W.} of section 
8, in township three (3) north, of range (7) west, of the tages 
meridian Montana, and containing twenty (20) acres, together with 
all and singular the hereditaments and appurtenances thereto be- 
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longing or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof, 
and also all the estate, right, title, interest, claim, or demand 
4] whatsoever of them, the said parties of the first part, either in 
law or equity, of, in, and to the above-bargained premises and 
every part and parcel thereof; to have and to hold unto the said 
party of the second part, his heirs and assigns, to the sole and only 
proper benefit and behalf of the said party of the second part, his 
heirs and assigns, forever. 
[In witness whereof the said parties of the first part have hereunto 
set our hands and seals the day and year first above written. 
GEO. F. MARSH. 
LIZZIE O. MARSH. 
TERRITORY OF MONTANA, } 
County of Deer Lodge, { 


On this 23d day of July, A. D. 1879, personally appeared before 
me, a notary public in and for the Territory of Montana, Geo. F. 
Marsh and Lizzie O. Marsh, his wife, personally known to me to be - 
the same parties described — and who subscribed to the foregoing 
instrument, who severally acknowledged to me that they executed 

the same freely and voluntarily and for the uses and purposes 
42 therein mentioned; and the said Lizzie O. Marsh, wife of the 
said Geo. F. Marsh, upon an examination separate and apart 
from her husband, acknowledged that she hag executed the said con- 
veyance freely and without any fear or compulsion of her husband. 
J. R. CLARK, 
Notary Public, Montana. 


Endorsement: Filed for record Nov. 4, A. D. 1879, at 6.10 o’clock 
p.m. J. KE. Dickey, county recorder. 


“This ground was returned by the surveyor to the land office as 
mineral land and was held to be placer ground. I never worked on 
the claim.” 


Cross-examined: 


“That ground was returned to the surveyor general’s office as min- 
eral land. I never did any placer mining there. I did nothing 
further than to record this notice and put a copy on theclaim. I 

never did any mining there. I do not know anything of the 
43 character of the ground except from the surveyor’s return to 
the land office.” 


JAMES A. TALBorr called, sworn, and testified as follows: 


“ My occupation is mining and milling. I have been engaged in 
it for seven years. I know where the Montana Copper Co.’s works 
are. I am familiar with the premises each of Silver Bow creek and 
south of Montana Copper Co.’s works. 1 think I know the charac- 
ter of that ground. I have examined the ground below there, but 
never worked on it. I examined it probably 350 feet below, and 
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from my examination I would call it placer-mining ground. I 

satisfied myself there is gold there, for I have panned itout. I have 

been over this ground clear up to the Montana Copper Co.’s works. 
0 


I do not know of any lead or lode existing on any portion of that 
y as y I 
ground. I never saw any croppings or evidences of a lead there.” 


Cross-examined : 


“I worked about 350 feet below Montana Copper Co.’s 

44 works. I just prospected. There were pits sunk there by 

somebody else. I found colors; I didn’t weigh them; I don’t 

think they would pay to work. I don’t remember how it come out 

to the pan. I just got colors; not enough to pay me to handle. I 
did no work immediately on this ground.” 


Deed from Chas. T. Meader to plaintiff admitted in evidence and 
read to the jury. 


Deed. 


This indenture, made and entered into in the city of Butte, Deer Lodge 
county, Montana Territory, on this the third day of November, A. D. 
eighteen hundred and seventy-nine (1879), by and between Charles 
T. Meader, of said city and Territory, party of the first part, and the 
Montana Copper Company of New York, a corporation duly formed 
and existing under the laws of the State of New York, the party of 
the second part, witnesseth : 

The party of the first part, for and in consideration of the sum of 
forty thousand ($40,000.00) dollars, lawful money of the United 
States, to him in hand paid by said party of the second part, the 

receipt whereof is hereby acknowledged, before the signin 
45 and sealing these presents, has granted, bargained, me pt , 

and by these presents does grant, bargain, sell, convey, and 
confirm, to said party of the second part and to its successors in 
in interest and assigns forever the following-described mining prop- 
erty, situate and being in Summit Valley mining district, Deer Lodge 
county, Montana Territory, to wit: * * * also all that certain 
piece or parcel of land known and described by legal subdivisions 
as the west half of the southeast quarter of the southwest quarter of 
section number eight (8), in tage = three (3) north, of range seven 
(7) west, of the principal meridian of Montana,and containing twent 
acres of ground, being the same hey located by George F’. Mars 
as a placer-mining location on May 26, 1879, together with all the 
metals and ores contained therein, with the tenements, heredita- 
ments, and appurtenances thereto belonging or in unywise apper- 
taining; also that certain other tract, &c.; * * * also all the 
estate, right, title, and interest, property, possession, claim, and 

demand whatsoever, as well in law as in equity, of said party 
46 _ of the first part of, in, or to the within-conveyed premises and 

every part and parcel thereof; to have and to hold the same 
unto the said party of the second part, its successors and assigns, for- 
ever, together with the appurtenances. 


3—393 


Se ee ee en eee 


18 HENRY C. DAHL VS. THE MONTANA COPPER COMPANY. 


In witness whereof the party of the first part does hereunto set his 


hand and seal on the day and year first above written. 
CHARLES T. MEADER. [skAt.] 


Witnesses: 


Signed, sealed, and delivered in presence of— 
S. De WOLFE. 
J. B. MEADER. 


TERRITORY OF MontTANA, | 
> 88 
County of Deer Lodge, | 


Personally appeared before me Charles T. Meader, to me person- 
ally known to be the person who signed the above and foregoing 
instrument, and acknowledged that he executed the same freely and 
voluntarily for the uses and purposes therein mentioned. 

In testimony whereof I do hereunto sign my name and affix my 
notarial seal, at Butte City, Montana Territory, on the 3rd day of 

November, A. D. 1879. 
47 [SEAL. | JAMES R. CLARK, 
fotary Public. 


Endorsement: Filed for record Nov. 4, A. D. 1879, at 6.20 o'clock 
p.m. J. E. Dickey, county recorder. 


Affidavit of Adkinson offered. 

Objected to bv counsel for def’t on the ground that it is incompe- 
tent, in that it purports to describe certain, records in the United 
States land office and don’t give the records, and that it is imma- 
terial and irrelevant. 

Objection overruled and excepted to. 


Montana Copper Company, PI'’ff, 
v8. 
Henry C. Dann, Def’t. 
Def’t’s Bill of Exception No. 2. 


The above cause being on trial on April 8, 1884, one of the days 
of the March term, 1884, of the above court, the pl’ff offers in evi- 
dence the affidavit of F. Adkinson; which affidavit is hereby 

48 referred to and made a part of this bill of exceptions; to the 
introduction in evidence of which def’t objects, for the reason 

that it is immaterial and irrelevant and incompetent in this, that it 
purports to describe certain records in the United States land office, 
but does not give a copy of said .records, and is simply an ez parte 
affidavit; which objection is by the court overruled and said affi- 
davit is received in evidence and marked “ Exhibit E;” to which 
ruling of the court in overruling said objection and receiving said 
affidavit in evidence the def’t duly excepts, and asks that this bill of 
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exceptions be signed, which is accordingly done this 8th day of 


April, 1884. 
WM. J. GALBRAITH, 
Judge 2d Jud. Dist. Court. 


Endorsement: Filed April 9, 1884. R. L. Davis, clerk, by Chas. 
S. Warren, deputy clerk. 


H. T. Brown called, sworn, and testified for pl’ff as follows: 


“T live at Butte City, M. T. In the month of November, 

49 1880, I was business manager of the ‘ Daily Miner,’ pub- 

lished here. I have the file, but they are not bound and not 

easy to handle. Here is one dated Dec. 14, 1880. Mineral applica- 

tion No. 838 is published in the issue of Nov. 23,1880. The first 

publication was Nov. 23, 1880, and the last was the 24th of January 

following, covering a period of 60 days. The register of the land 
office directed its publication.” 


Application for patent offered in evidetice. 
Objected to as immaterial, irrelevant, and not the best evidence; 
objection overruled; def ’t excepts. 


No. 838. 
Application for Patent. 


U.S. Lanp Orrice, Hevena, M. T., November 19, 1880. 

Notice is hereby given that the Montana Copper Company, a 
body politic and corporate duly incorporated under the laws of the 
State of New York, by Saly Raunheim, its duly authorized agent, 

whose post-office address is Butte City, Deer Lodge county, 
50) Montana Territory, has this day filed application for patent 

for thirty-nine ard ninety-five hundredths (39.95) acres placer- 
mining ground situated in Summit Valley mining district, Deer 
Lodge county, Montana Territory, in section No. 8, T. No. 3 N. of 
R. No.7 W. Said claim is recorded in the office of the county clerk 
and recorder of said county and more particularly described by legal 
subdivisions of the public lands, to wit, the west 4 of lot No. 6 and 
the W. 4 of the N. E. } of the S. W. } of sec. No. 8, T. No. 3 N. of 
R. No. 7 W. of the principal meridian Montana Territory, embrac- 
ing 39.95 acres, upon which a notice of said application was posted 
on the — day of September, 1880. 

The adjoining claimants to these premises are R. S. Jones e¢ al. 
on the south and James A. Murray et al. on the west. On the north 
and east claimants are unknown. Any and all persons claimin 
adversely any portion of said mine or surface ground are — a 
to file their adverse claims with the register of the United States 

land office at Helena, Lewis and Clarke county, Montana 
51 Territory during the sixty days publication hereof, or they 
will be barred by virtue of the provisions of the statute. 
J. H. MOE, Register. 
S. De WOLFE, | 


Att'y for Applicant. 


b 
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Second Judicial District Court, County of Silver Bow, Montana. 


MonTaNa Copper Company, PI’ff, ) 
vs > 
Henry C. DAL, Def’t. j 


| Defendant's Bill of Exceptions No. 4. 


The above case being on trial April 8, 1884, one of the days of the 
March term, 1884, of the above court, H. T. Brown, a. witness for 
pl’ff, duly called, sworn, and examined, testified: “ 1 am managing 
agent of the Miner Publishing Company and was from November 
| 23, 1880, to January 24,1881. Said company then published the 
a Daily Miner newspaper in Butte,Silver Bow county, Montana. From 

the 23d day of November, 1880, to the 24th day of January, 1881, 

| we published a notice of application for patent by the order 
Li 52 of the register of the U.S. land office at Helena, Montana, 
| for mineral application No 838 by the pl’ff, embracing the 
| ground in controversy in this action.” PI’ff then offers in evidence 
the notice of application for patent No. 838 for the ground in con- 
troversy as published in said new it Def’t objects, because it 
is not shown by the records of said U.S. land office that such an 
application was ever made; which shicction was by the court over- 
ruled ; to which ruling of the court the def’t, by counsel, duly excepts, 
and asks that this his bill of exceptions be signed, which accordingly 
is done this 8th day of April, 1884. 


WM. J. GALBRAITH. 
Judge 2nd Jud. Dist. Court, Montana. 


Endorsement: Filed April 9, 1884. R. L. Davis, clerk, by 
Chas S. Warren, dep-ty clerk. | 


S. De WoLrFE sworn, and age as follows: 


“T made the application for U.S. patent for this ground as at- 
torney for the copper Co., and the papers were all duly filed 
D3 in the land office at Helena. I have seen the papers there.” 


Objected to on the ground that the testimony is incompe- 
tent, for the reason that the application is a matter of record in 


the U. S. land office, and is the best evidence. The application 
should be proved by the record; objection overruled ; defendant 
excepts. 


Application read to jury as before copied. 


2nd Judicial District Court, County of Silver Bow, Montana. 


Montana Coprer Company, PI’ff, 


v8. 
Henry C. Dant, Def’t. \ ' 
Defendant's Bill of Exceptions No. 3. 
) The above cause being on trial April 8, 1884, one of — days of 
the March term, 1884, of the above court, , Stephen De Wolfe, a wit- 
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ness for plaintiff, testified that at about the time mentioned in the 
complaint, he, as attorney for the pl’ff, made out papers for applica- 


. tion for U. S. patent to the U.S. land office for mineral application 


No. 838, embracing the ground in controversy, and that said 
54 application for patent was made upon said papers. There 

was not in evidence the records of said application from the 
U.S. land office, except the affidavit of F. Adkinson referred to in 
def’t’s bill of exceptions No. 2, to which reference is hereby made, 
and the same is hereby made a part of this bill of exceptions. 

To which aforesaid evidence of the witness, Stephen De Wolfe, 
def’t, by his counsel, duly objects, as said evidence was being given, 
for the reason that it was incompetentin this, that the best evidence 
is the record of the U. S. land office, and there is no evidence to 
show why said best evidence is not produced, and therefore the tes- 
timony of said witness is incompetent; which said objection is by 
the court overruled, and said evidence of Stephen De Wolfe is al- 


lowed by the court to go to the jury; to which ruling of the court 


the defendant duly excepts, and ask- that this his bill of exceptions 
be signed, which is done this 8th day of April, 1884. 
WM. J. GALBRAITH, 
Judge 2nd Jud. Dist. Court. 


Endorsement: Filed April 9, 1884. R. L. Davis, clerk, by Chas. 
S. Warren, deputy clerk. 


55 SaLty RaunHermm called and sworn for plaintiff, and testified 
as follows: 


“In 1880 I was the duly authorized agent and general 
manager of the Montana Copper Co. I know where the prem- 
ises in controversy are. I have lived there for years; that 
diagram correctly represents the property ; this part colored yellow 
represents the ground in dispute in this action; this is the 20-acre 
tract ; the application for patent included more than 20 acres. I 
am very familiar with the ground there. I never dug any holes 
myself, but I had other parties do it. I have had work done there, 
and there, and there, and there, and here, and here (pointing on 
map). Here is the shaft; that is outside. I have frequently exam- 
ined the surface of that ground; there are no indications on the 
surface of the existence of a lead or vein on the portion colored yel- 
low ; no croppings can be seen there. I never saw any indications 
of a lead there.” , 


Cross-examined : No questions. 
W. P. Emery called and sworn for plaintiff, and testified as 
56 follows : 


“Tam district recorder of this mining district, and have been 
ever since 1877, continuously. I am the placer-mining recorder. 


This is the Summit Valley mining district. I have the books of 


the district in my possession ; they are here in court; with a little 
time I could find the boundaries of the district.” 
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JamEs P. Martrinaty called and sworn for plaintiff, and testified as 
follows : 

“T am a miner; have been mining since 1868, in various 
places in Montana. I have mined east of the Silver Bow creek— 
about 1,540 feet east of the Copper Smelter. (Map shown witness.) 
I worked about there. I never mined any in that portion colored 
vellow. The ground where I prospected is generally uniform in 
formation. I prospected there in 1880, and found dirt that would 
pay. I averaged it and found it would pay ten cents to the pan ; 
that was 1,340 feet from the east line; over here I got six cents to 

the pan, in a pit 4 feet 10 inches deep and 4 by 6 square, with 
57 gravel; that was in 1881 I mined there; that was free gold— 

placer gold ; this ground embraced in the yellow is of the 
same formation as that. I have been over that ground colored 
yellow. I have been across it, backwards and forwards; there are no 
croppings there or indications of a lead; the ground is very deep ; 
it was fortv-seven feet where I got the gold; the ground is similar 
all over.” 


Cross-examined : 


“Where I got six cents to the pan was 46 feet deep. I 
had a claim there. With free water that ground would pay 
$4.50 to the men a day; at that depth it would pay more. That 
ground would pay with free water. I quit because I had to buy 
water. I could make $4.50 with free water shovelling in. I don’t 
know what it would cost to get water.there. I found I couldn’t get 
water from the ditch company and didn’t prospect any further. | 
went to work there to see if there were any leads there. I under- 
stood Upton & Co. owned the water, but I didn’t make any special 

enquiries to see if it was forsale or not. I had better ground, 
58 that paid better than that, that I didn’t work on.” 


W. P. Emeny recalled, and testified as follows: 


“These are the only books of records of mines in this district that I 
[ever knew of. The boundaries of Summit Valley mining district are 
as follows: ‘ Beginning ata point on Silver Bow creek due south of the 
Big Butte, thence running north to said Butte; thence following the 
divide to the summit; thence following the Silver Bow creek to the 
starting point.’ That is the original boundaries, but they were 
changed or amended. The amendment was made on the 17th day 
of August, 1880, by the miners of Summit Valley mining district, 
at the residence of George H. Long. R. S. Jones was president of 
the meeting. The record reads: ‘ Pursuant to previous notice the 
placer miners of Summit Valley min’g district, convened at the 
residence of George H. Long, on the 17th day of August, 1880, at 
which R. S. Jones was president, at which the following action was 

had.’ That is the heading. Then it goes on: ‘A motion was 
59 made and adopted to amend section 2 of the by-laws to read 
as follows.’ 

“T read section 2. Now, the amendment reads as follows: ‘The 
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boundaries of Summit Valley mining district shall be as follows: 

Beginning at a point on Silver Bow creek due south of the Big 
Butte; thence following the divide between the head of Beef Straight 
gulch and Silver Bow creek ; thence due east to Silver Bow creek ; 

thence following Silver Bow creek to the starting point. The east 
boundary is Silver Bow creek.’ 


Cross-examined: 


“In what direction, after you get to the Big Butte, does it run? 
It follows the divide. 
What divide—the main divide of the Rocky Mountains? 
The summit of the divide between the head of Beef Straight and 
Silver Bow creek. 
Beef Straight is to the west; it goes to the head of Beef Straight 
gulch ? : 
Yes, sir.” 
And then in which direction ? 
Due east to Silver Bow creek. 
Then where ? 
60 Down Silver Bow creek to the starting point. 
South of the Big Butte? 
Yes, sir.’ 


That is all. 


Redirect: “I don’t know whether these laws are still in existence 
or not. The last meeting was held May 16, 1881.” 


SaLy RaunuHEIM testified as follows, on being recalled: 


“'The Montana Copper Co. has been in possession of that property 
ever since Meader conveyed it—the 20-acre tract; we have worked 
on it; done a good deal more than the necessary work for the patent. 
I can’t state the exact amount; somewhere between $500 and 
$350,000.00 worth of work. The works of the company are erected 
there. I filed this notice myself and posted one on the claim.” 


Cross-examined: 


“T said the work done there was between $500.00 and $350,000.00. 
The nature of it first was to sink shafts for the purpose of placer 
mining. Then we have works known as the Montana Copper Co.’s 

works on the other premises. That embraces ali kinds of 
61 underground work. ‘The Montana Copper Co.’s works are not 
erected on the ground in questipn. 

Were those works erected for the purpose of placer mining? 

No, no; they are stnelting works. We have sunk holes and wells 
there not for the purpose of placer mining; but we might do it now 
or to-morrow or any day when we think it is for the Co.’s benefit. 
Whenever we see proper to do it we will do it. The work we did 
there in the first instance was to do the necessary work required by 
law to obtain a placer patent for the ground. It is to-day nothing 
else but placer-mining ground. The holes we sunk to see what 
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was in the ground and to get water. We used the holes; we used 
the sand and gravel coming out, for certain purposes, in-the smelt- 
ing works; we used it in the furnaces. I think I know of gold 
having come out of this ground. I know there was some gold 
panned out of that ground. The Montana Copper Co. never took 
any gold out of that ground by placer mining. The company use 

the sand and gravel, and I have no doubt they get the con- 
62 tents. Of the holes dug there one is 20 feet deep, and the 

well on this ground is 48 feet deep. The 20-feet-deep shaft 
is about 18 feet wide and the other is 4x4. We used the contents 
of the holes in the smelter—in the furnaces. The Co: never did any 
ground sluicing there. That work, some of it, was done as early as 


1880.” 
GrorGE E. MILver called, sworn for pl’ff, and testified as follows: 


“I know the premises in controversy. I have been over it often. I 
live north of it. I live between the portion colored yellow and the 
works of the Co. I have made a careful examination of the ground. 
There is no lead or ledge visible and there are no croppings. I ex- 
amined the ground here at 25 feet and it is the same gravel. It is 
certainly wash ground, from the appearance of it.” 


Cross-examined: 


“T am superintendent of the Co. I have been there nearly two 
rt F rT 
years. There has several shafts been sunk there. They were sunk 
for the purpose of prospecting the ground. We used the sand in 
, : . : - ‘ 
the smelter. We never did any washing there; never put 
63 up any boxes, or ground sluiced, nor hydraulic mining. 
The work was to get the sand and prospect the ground. I 
never knew of any gold being found there.” 


Plaintiff rests. 


Motion for nonsuit filed, argued and overruled by the court; to 
which ruling by the court def’t, by his counsel, excepts. 


Motion for a Nonsuit. 
2nd Judicial District Court, County of Silver Bow, Montana. 
MontTAaNA Copper ComMPANY, Pf, ) 
v8. 
Henry C. Dant, Def’t. f 


The above cause being on trial April —, 1884, one of the days of the 
March term, 1884, of the above court, and the plaintiff having closed 
the testimony, the defendant moves for a nonsuit on the ground 


that plaintiff has not proved by his evidence a prima facie case in 


this, to wit: ' 
1. That it is not proved by the evidence that the plaintiff 
64 had possession of the ground in controversy at the commence- 
ment of the action. 
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2. That it is not proved by the evidence that the ground in con- 
troversy is placer-mining ground. 

3. That it is not proved by the evidence that the ground in con- 
troversy is valuable for placer-mining purposes, or was ever used as 
such by plaintiff or his grantors or predecessors in interest or any of 
them. 

4. That it is not proved by the evidence that def’t or his grantors 
or predecessors complied with the laws of the United States or any 
local rules or regulations of miners relative to location or holding 
placer-mining ground. 

5. That it is not proved by the evidence that pl’ff or his grantors 
ever made any discovery of valuable deposits on the ground in con- 
troversy. 

6. That it appears from the pleadings and evidence that pl’ff is a 
foreign corporation, and it is not proved that said plaintiff before 
commencing this action ever complied with the provisions of the 

act of the Legislative Assembly of Montana entitled “An act 
65 concerning foreign corporations,” approved July 22, 1879, 
and found on pp. 8, 9, & 10, Laws of the Extra Session of the 


llth Legislature. 
RANDOLPH & De WITT, 
Def't's Attorneys. 


Endorsement: Filed April 8, 1884. R. L. Davis, clerk, by Chas. 
S. Warren, dep. clerk. 


2d Judicial District Court, County of Silver Bow, Montana. 


MonTANA Copper Company, PI'’ff, 
v8. 
Henry C. Daut, Def’t. 


Defendant’s Bill of Exceptions No. 5. 


The above cause being on trial April 8, 1884, one of the days of 
the March term, 1884, of the above court, the plaintiff having closed 
his testimony and rested, the defendant files his motion for a non- 
suit; which said motion is hereby referred to and made a part of this 

bill of exceptions, and defendant asks for a nonsuit upon each 
66 of the several grounds set forth in said motion; which said 
motion is by the court overruled; to which said ruling of the 
court in overruling said motion for a nonsuit the defendant, by his 
counsel, duly excepts, and asks that this his bill of exceptions be 
signed, which is accordingly done this 8th day of April, 1884. 
WM. J. GALBRAITH, Judge. 


Endorsement: Filed April 9, 1884. R. L. Davis, clerk, by 
Charles 8. Warren, dep'ty clerk. 
Joseru H. Harper, called and sworn for def't, testified as follows . 


“Tamacivilengineer. I madethismap. The portion tinted yel- 
low represents the application made by the Montana Copper Co. for 
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Mr. De Wotre: I will admit that this map correctly describes 
the ground it purports to. 


Henry C. Daun, called and sworn for def’t, testified as follows: 


“Tam thedef’t inthiscase. Thisisthe Betsy Dahl claim. I 
67 am the locator of it. This is the location notice. I posted 
one at the shaft and sent one to Deer Lodge to be recorded. 
[ sunk a shaft on the west portion of the ground. Right there on 
the map, that is the discovery represented by that black dot. I sunk 
that shaft 10 or 15 feet, got the ground surveyed, and placed my 
corners. I placed one corner there, but it was on the Hattie Har- 
vey and was taken down. ‘Then there is a corner there and one 
here, making the claim 1,500 feet in length. The corners consisted 
of round stakes and mounds. I blazed the stakes facing the lead ; 
then I kept sinking on the discovery and found quartzand mineral. 
It looked to me to be silver rock and copper blossom. The 
quartz contained silver. I am something ofa miner. The assayer 
found the silver. I didn’t assay it. I discovered soft granite on 
the foot wall. The lead pitches south from the wall, and at the 
bottom of the shaft 30 feet down it is getting harder. At 1% feet, 
when I located the lead, the wall was soft granite and 
68 showed plainly like the wall of the lead. I put up the notice 
after | discovered the vein. I worked fully two weeks before 
I posted the notice on the ground. This a certified copy of the 
notice I sent to Deer Lodge—no; this is the original notice that I 
sent to Deer Lodge for record, and the one I posted on the claim was 
just the same thing.” 


Location notice objected to by counsel for p]l’ff. Objection over- 
ruled. 

Notice marked “ Exhibit G” and admitted in evidence; reading 
waived. 


Location Notice and Declaratory Statement of Discovery of and Claim 
to Quartz Lode Mining Claim, Betsy Dahl Lode Mining Claim, 
Summit Valley Mining District, Silver Bow County, Montana Terri- 
tory. 


The undersigned, who is a citizen of the United States or has de- 
clared his intention to become such citizen, hereby declare- and 
gives notice to all persons concerned that he has discovered a vein 
or lode within the limits of the claim hereby located, and in said 

lode or vein or crevice of quartz or ore with at least one well- 
69 defined wall, and that he has this 9th day of March, A. D. 

1881, located, and does hereby locate and claim, under and 
by virtue of chapter six of title thirty-two of the Revised Statutes of 
the United States and the laws amendatory thereto and the laws of 
the Territory of Montana, a mining claim upon said lode or vein, 
to be designated and named the Betsy Dahl quartz lode mining 
claim, extending along said vein or lode 40 feet in a westerly direc- 
tion and 1,460 feet in an easterly direction from the center of the 
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discovery shaft (at which shaft this notice and statement is posted) 
and 300 feet on each side from the middle or center of said lode 
or vein at the surface, comprising in all 1,500 feet in length along 
said vein or lode and 600 feet in width, with all the rights and 
privileges as to the surface ground and lodes, veins, or ledges within 
the boundaries of said claim and otherwise, and the metals, min- 
erals, and valuable deposits of every kind contained in said veins, 
lodes, or ledges, or within said boundaries, which are given or al- 
lowed by the laws of the United States aforesaid or of the Territory 

of Montana. The mining claim hereby located is situated in 
70 the Summit Valley mining district, Silver Bow county, Mon- 

tana Territory, and is located, according to the public sur- 
vey,in the S. W.} of sec. 8, T.3 N., R. 7 W., base and meridian 
Montana Territory. 

The adjoining claims are the Pisealo lode mining claim on the 
west and the Hattie Harvey lode claim on the north. 

This location is distinctly marked on the ground, so that its bound- 
aries can be readily traced, by a stake set at discovery shaft, where 
this notice and statement is posted this — day of March, A. D. 1881, 
and by substantial posts or monuments of stone at each corner of 
the claim; and the exterior boundaries of the claim, as marked by 
said posts or monuments, are as follows, to wit: 

Beginning at the N. W. corner of the claim, from which the 
Hattie Harvey shaft bears N. 60 deg. W. 136 feet dist. and the point 
— main road up Silver Bow creek passes under the tramway of the 
Montana Copper Company, leading from their hoisting works to their 

smelting furnace, situated on the east side of Silver Bow creek, 
71 bears N. 50 deg. E. 50 feet distant, and running thence 5. 10 

deg. E. 600 ft. toa stake and mound at the S. W.cor.; thence 
east across Silver Bow creek 1,500 ft. to the S. E. cor., a stake and 
mound; thence N. 10 deg. W. 600 ft. to the N. E. cor., a stake and 
mound ; thence west across Silver Bow creek 1,500 ft. to the place 
of beginning. 

The undersigned intends to hold this claim under and according to 
the laws of the United States and of the Territory of Montana, and to 
record this notice and statement under oath in the recorder’s office 
of said county, as provided by law. 

Dated this 9th day of March, 1881, and signed— 

HENRY C. DAHL, 
Locator and Claimant. 


TERRITORY OF MonTANA, | ie 
County of Deer Lodge, § 


Henry C. Dahl, being duly sworn, says that he is of lawful age 
and the locator and claimant of the quartz lode mining claim men- 
tioned and described in the foregoing notice and statement of loca- 
tion and claim and the person whose name is subscribed thereto as 

a locator and claimant; that he knows the contents of said 
72 notice and statement foregoing, and that the matters and 
things therein stated are true. 


HENRY C. DAHL. 
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Subscribed and sworn to before me this 9th day of March, 1881. 
[ SEAL. | JOHN H. HARPER, 
! Notary Public. 


Filed for record March 11, A. D. 1881, at 8.10 o’clock a. m., and 
recorded in Book “A” of Lode Locations, on page 18, records of 
Silver Bow county, Montana. 

JAMES 8S. McANDREWS, 
County Recorder. 


“This is the shaft. I had only 40 feet east to get to the end line 
of the Piccalolode. I had 1,460 feet the other way. This had been 
claimed as a quartz location for some time. There is a crevice of 
quartz in the shaft. It was there when I made the location on the 
9 of March. I had men working there then. The notice was put 
up within 2 feet of the east side of the shaft, on the dump, where 

it could be readily seen. The stakes were large enough and 
73 the mounds about 2} feet in diameter. I traced that vein a 
year before I discovered it—in the summer of 1880. I 
ploughed that ground and [ saw sone little croppings, and in 
ploughing up I came into the hard pan. It is about 350 feet from 
the shaft down to the creek. I lived there since the spring of 1880. 
There.was a vein there visible on the surface then. I saw some 
croppings sticking up there. I- appeared to be a cropping of quartz, 
and when I come to plough it I found indications of a lead Goi. 
The surface indications extended from 75 to 100 feet down this way. 
This ground is low and more covered up. I have represented that 
claim each year by doing $100.00 worth of work. I iived there 
about a year anda half. I lived thereabout 8 months before I dis- 
covered the lead and 8 months afterwards, except 3 weeks I went 
to the States; that is the only home, in fact, 1 have. I am the 
owner of it now, and I have been since the location, except in 
the summer of 1881. I deeded over a part of it to Gamer, but 
got it back. I gave that deed as security for a loan. I had to 
raise money to go to the States. I never conveyed it in 
74 any other way. There is no placer mining been done there 
since I lived there. I never prospected it any. I know there 
has not been any gold been found there. The quartz looked to me 
to be sufficient to justify me in opening up the lead. In the sum- 
mer of 1880 I wasn’t able to open it up. The rock in the shaft is 
the same as the rock on top. It is the same as the croppings. 1 
made my discovery here; there were croppings above and below it. 
Right where I commenced to sink there was no croppings. My loca- 
tion was on what I discovered in 1880. There is a shaft north of 
that that looks like vein matter. The shaft at the north end is 
about 30 feet from this one, and I sunk it about 30 feet deep, and 
found good indications of copper blossom, and then I made a 12- 
foot cross-cut in the bottom of the shaft. This shaft I sunk 32 feet, 
and there is a 12-foot cross-cut there running south. This was done 
Jast year, and that was done the year before.” : 
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Cross-examined: 


“T made the location about the 9th of March, but I was working 
there previous. to that time. The claim was staked on the 
75 9th of March, 1880. In 1880 I did some surface labor on the 
ground. I built a house and ploughed up an acre and a 
quarter of ground. I didn’t do anything towards the development 
of the lead until the spring of 1881. In ’81 I sunk the shaft. I 
made the location in 1881—the 9th of March, ’81. That year I 
sunk the discovery shaft down 30 feet. That was as far as I could 
go on account of water. Sometimes I had one man to help me, and 
sometimes two. I didn’t figure up the cost of the work. I sunk the 
shaft north of that 25 feet the same year. In 1882 I hired two men 
to go and represent the ground, and they sunk the shaft down deeper; 
the water didn’t bother us then. They sunk 30 feet and cross-cut 
12 feet in the bottom. Lee and Jim Marks did that work under 
contract, and I paid them $100.00 cash. In 1883 I had the same 
men do $100.00 worth of work and paid them. This black line is 
the Silver Bow creek. It is about 500 feet from the discovery shaft 
to the west boundary of the yellow-tinted ground here. The crop- 
pings could be traced some 75 feet here in the direction of the ok. 
This is all low ground. I never knew of any gold being taken 
76 out there. I kuow there is a sold lead in the bottom of that 
shaft now. I commenced sinking that discovery shaft the 
latter part of February, 1881, before I put up the location. I sunk 
before I put up the location. I sunk for the purpose of finding that 
lead. In the bottom of the shaft is solid sod it is the vein.” 


Witi1aM T. Stevens called and sworn for def’t, and testified as fol- 
lows: 


“T recognize this ground from the map. I know where the 
Betsy Dahl claim is. I know Dahl, the deft here. I have been 
mining for a good many years. I am a painter by trade. I have 
mined and assayed for a good many years. I know where the dis- 
covery of the Betsy Dall is. I examined it when Dahl was sinking 
on it; it wasin 1881. I was running the Concentrator at that time. 
I took some quartz from the discovery shaft and assayed it; it went 
from 3 to 12 ounces in silver. The quartz was silica and quartz. 
When I examined the vein it looked like a vein or solid mass of 
quartz. There was no wall then. The shaft was only about 12 feet 

deep. I took those samples, some of them out of the lead and 
77 some of them off the dump. I remember of going down the 

shaft. I never examined the surface there for croppings ; 
never examined it as toits being placer ground. I know the bed- 
rock comes within a foot of the surface at the discovery shaft.” 


Cross-examined : 


“ I made from 3 to 4 assays of rock taken from there. I have 
assayed for the last 8 or 9 years. I got those samples myself; took 
them out of the ground myself. At that time I wanted to getin with 
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Dahl. I didn’t give Dahl a certificate of the assays. I don’t think 
I was in the shaft more than once.” 


JoHN Tuney, called and sworn for def't, testified as follows: 


“T reside at the Silver Bow creek, near this town. Iam ranching 
and mining. I have mined in California, Nevada, and Idaho, and 
from this mountain range back in Bear gulch, and through the 
Couer D’AJene range, and all through Montana. I have placer 
mined a good many years. I placer mined 7 or 8 years in Butte 
City. I don’t know where the Betsy Dahl claim is. I do know 

where the Montana Copper Co.’s works are. J examined that 
78 ground for the purpose of ascertaining its placer character. 

[ prospected it, and from what I got I do not think it would 
pay. You would have to sink and timber to get the stuff out, and 
any man who would undertake that would get in debt. I don’t 
think it is placer-mining ground. In-one hole 30 feet deep I got 
light colors, but not enough to justify me in working it. From my 
experience as a placer miner and from my knowledge of that ground 
[ don’t consider it placer-mining ground ; if it costs $5.00 to get out 
two bits it is not placer ground.” 


Cross-examined: 


“TI prospected two holes up there; one was on the south side of 
the creek and the other fornenst it, about where the school-house is— 
about 600 feet from the Montana Copper Co.’s works; one hole was 
right in the Silver Bow creek; that would be between the smelter 
and Talbot’s place. I never done any work on the east side of the 
creek. There used to be a district over there called Sullivan dis- 
trict. That was right where that shaft is.” 


Objected to by counsel for pl’ff. Objection overruled. 


“That hole was sunk to make the district. I think the west 

79 boundary of Sullivan district was up towards the forks of 

Dixie. That would be north of this ground. Sullivan dis- 

trict comes up to Independence district. The Sullivan district would 

include this ground. I think Sullivan district was organized in 

1866. I was living in the district then. I was one of the miners 

of the district. I was not present at its organization. John Manuel, 
Black Jack, and others were present.” 


Recross: 


“A great many miners of Summit Valley were present. I only 
know that from what was told me. _I lived in the district.” 


Redirect : 
“T know myself that this ground was in the district.” 


Motion to strike out all the evidence of this witness in regard to 
Sullivan mining district sustained. 
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Tuomas C. Porter called and sworn for def’t, and testified as 
follows: 


“T reside in Butte City. [am acting as public administrator now. 
For the last 20 years I have been engaged in’ mining—placer min- 
ing—in this district. I know where Montana Copper Works 
80 are. I know where the Betsy Dahl claim is. have ex- 
amined this ground colored yellow to ascertain its placer 
character. I never prospected at all eastof the creek. I prospected 
here and here, but | never got anything. I think the ground car- 
ries colors, but I do not think it valuable to work.” 


Cross-examined: 


“T have lived right here west of the creek. I lived right where 
the read runs past the Betsy Dahl shaft. I did my prospecting 
between where I lived and the creek—about midway. The deepest 
place I sunk there did not exceed two feet. I think I got colors. I 
never worked any east of the creek.” 


Tom MANNING called and sworn for def’t, and testified as follows: 


“T live at the Clipper mill. I came here in 1865, and in ’69 I 
went away again; then | came back and went away again two or 
three times, and came back to stay in 1875. I have placer mined 

here for 3 years. I recognize the ground here from this map. 
81 =I prospected about 1,800 feet from the Montana Copper Co.’s 
: works south, and did not find anything to. pay. That used 
to be placer-mining ground in Sullivan district. I was not present 
the morning of the organization, but I was the next day, aad being 
interested in the whole thing, Henchman & Sullivan—Sullivan was 
recorder—showed me the book. I don’t know what became of the 
book; it was in Henchman’s possession. I do not know what 
became of Henchman. In ’69 he was in Michigan; afterwards I 
heard of him in Pennsylvania. I do not knuw what became of the 
book. Henchman had it, and he has been out of the county since 
the fall of ’66 or the spring of ’67.” 

Now, I will ask you what you known of the organization of the 
Sullivan district. 


Objected to and objection sustained. 
Do you know the boundary of Sullivan district ? 


Objected to and objection sustained, to which def’t takes excep- 
tion. 


Do you know whether the ground in controversy here was in or 
out of the district? 


Same objection; same ruling ; def’t excepts. 


§2 Cross-examined : 


“TI prospected right in the bed of the creek.: We sunk some 
holes on the sides, but never got bed-rock ; in the creek we got some 
colors of gold.” 
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Redirect : 


“ We never got enough colors that would pay.” 


C. E. Humpuriss called and sworn for def’t, and testified as fol- 
lows: 


és 


I reside in Butte City ; have lived here since 66. My business 
has been mining, blacksmithing, wagon-making, &¢. I have been 
interested in mines for the last 16 or 17 years. I have prospected 
for placer mines up here. I have examined this ground colored 
yellow to ascertain its character as placer-mining ground. I pros- 
pected it by panning. That was on the east side, and I found 
nothing that would justify a man in taking up any placer ground. 
I could not find anything that would pay. I did that work in 
1867.” 


Cross-examined : 


“T worked there in ’67 long enough to find out there was nothing 
there to pay. Wesunk from 2} to 12 feet in different places. 
83 We sunk on the east side of the creek, about 150 to 500 feet 
from the creek. We did not get to bed-rock anywhere. I 
am acquainted with the general way in which placer mining is con- 
ducted. It is not always customary to first strip the ground and 
then sink down to bed-rock. It depends on how much water you 
have got, and the surroundings. Sometimes you find the gold from 
the grass roots down—as a ‘general thing, if vou find it on top. 
From the bottom of my heart I think placer mining can be pros- 
pected without going to bed-rock. As I said before, it depends upon 
the formation. There, east of the creek, where I prospected in fifty 
pans, I might get a color. I nowhere sunk down to bed-rock. 
That ground has mineral in it, but not in paying quantity.” 


PeteR Brown called and sworn for def’t, and testified as folluws: 


“T reside in Butte. I came to Silver Bow in 1864. I have had 

a good deal of experience in placer mining; about 19 years; 

84 placer and quartz mining. I know the ground in dispute 

well. I prospected several places here and found no gold in 

paying quantities, although I got colors. In my opinion, from my 

experience as a placer miner aud my knowledge of the ground, | 

do not consider it placer-mining ground. I never found a paying 
prospect.” 


Cross-examined : 


“I prospected here about 1,500 feet east from the creek. I have 
found gold there.” 


Oxiver P. Humpureys called & sworn for def’t, and testified as 
follows: 


“T reside in Butte, and my business is mining, generally. I have 
had very near 30 years’ experience in mining; sometimes placer 
and sometimes quartz. I have been on the ground known as the 
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Betsy Dahl. I think I know that ground pretty well. From my 
experience as a miner and my knowledge of that ground I would say 
that there is no placer mine about it. I don’t think there is any 
there.” 


Cross-examined : 
“TIT have been directly and indirectly interested in that ground 
for a good many years. I never directly prospected on that 


85 ground myself. I cannot say of my own knowledge whether 
it is placer-mining ground or not.” 


Redirect : 
“'To the best of my knowledge it is not.” 
Recross : 


“T call placer ground such ground as you can ground sluice or 
work with hydraulic or drift, by which you get gold out in pay- 
ing quantities. I would call that placer-mining ground. Ground 
that would produce colors, but not in paying quantities, I would 
not call placer-mining ground. I would not call it a mine. I 
don’t know of my own knowledge whether colors can be found 
there. It is a pretty big country, and you might find a color in it, 
and you might not.” 


Defendant rests. 


Plaintiff offers in evidence as rebutting testimony the file of ap- 
plication No. 855 by James A. Murray for patent for certain placer- 
mining ground. 


James A. Murray called and sworn in rebuttal for pl’ff, and 
testified as follows: 

“TI know where the Betsy Dahl claim is. I know that portion 
west of it. That is the west side of the Silver Bow creek. I claim 
that ground as placer-mining ground. I.have applied for patent 
for it.” ; 


86 Plaintiff offers in evidence the records of the land office at 
Helena connected with application for patent for the prem- 
ises. 

Objected to by def’t on the ground that the application is not for 
the ground in dispute and does notin any way concern this ground, 
and that it is irrelevant and immaterial. 

Objection overruled and exception taken. 

Admitted in evidence and marked “ Exhibit H” and read to the 
jury. 

A. B. Rinawine called, sworn for pl’ff in rebuttal, and testified as 
follows: 

Please describe the 20-acre tract in controversy. What is it? 

“It is the west half of the southeast quarter of the southwest 
quarter of section 8, township 3 south of range 7 west.” 

5—353 
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What part of the tract is that? 
“ Tt would be the east } of the southwest } of the southwest quarter.’ 
Wait a minute. 
“This is the S. W. } of the S. W. } running up this line across 
there to the section line.” 
That would comprise two 20's? 
87 “ Yes; two 20's.” 
Can you show on the map where the N. W. } of the S. W. 
+ of the section would be? 
“ Beginning ata point there and running up to the quarter cor- 
ner and down to here.” , 
Now can you show the S. W. } of the S. W.}? 
“That begins at the section corner and down to here.” 
Does that embrace this portion of the Betsy Dahl claim here? 
“ Yes, sir.” 


That is all. 
No cross-examination. Testimony closed. 


Thereupon the court instructs the jury, and defendant files his 
bill of exceptions No. 7 as follows, to wit: 


2nd Judicial District Court, County of Silver Bow, Montana. 
MonTANA Copper Company, PI'’ff, 
v8. . 
Henry C. Dant, Def’t. 
Def’t’s Bill of Exceptions No. 7. 


The above cause coming on for trial April 8, 1884, and 
88 being tried on said day and on April 9, 1884, days of the 
March term, 1884, of the above eourt, and the testimony for 
plaintiff and defendant being closed aud argument of counsel being 
made, and the court having instructed the jury, now, before said 
cause is submitted to the jury, the def’t, by his counsel, duly excepts 
to the giving and refusing of instructions and special findings by 
the court in the following particulars, to wit, in refusing to give in- 
structions offered by the def’t, and numbered 2, 5, 7, 8, 10, 11, 12, 
for the reason that the same correctly state propositions of law ap- 
plicable to the case at bar and which are necessary in order that the 
jury may give a proper verdict under the law and evidence. 

To the refusing to submit to the jury special findings numbered 
2, 3, 4, 5, 7, offered by def’t, for the reason that it is material and 
necessary that said facts be found by the jury in order that a proper 
iudgment may be entered in the case. 

To the giving of instructions numbered second, third, -fourth, 

fifth, and seventh and eight, offered by the pl’ff, for the reason 
89 that the same are immaterial and irrelevant, and do not cor- 
rectly state the law, and are misleading to the jury, and pre- 
vent them from giving a proper verdict in the case. 
Also the giving of special findings offered by pl’ff and given by 
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the court, numbered first, second, third, because the same are un- 
necessary, immaterial, and irrelevant and call for answer to ques- 
tions at law and not of fact 

Wherefore def’t asks that his bill of exceptions be signed, which 
is done this 9th day of April, 1884, and before the cause is submitted 


to the jury. 
WM. J. GALBRAITH, 
Judge 2d Jud. Dist. Court. 


Endorsement: Filed April 9,1884. R. L. Davis, clerk, by Charles 
S. Warren, deputy clerk. 


And afterwards the jury came in and gave the following verdict : 


Second District Court, Montana Territory, Silver Bow County. 


v8. 


90 MonTANA COPPER eg | 
Henry C. Daw. 


“ We, the jury, find a verdict for the plaintiff in the above cause. 
“LOUIS DEMERS, Foreman.” 


Endorsement: Filed April 10,1884. R. L. Davis,clerk, by Chas. §. 
Warren, deputy clerk. 


Second District Court of Montana Territory, Silver Bow County. 


v8. 


MontTANA CopPperR CoMPANY, ae 
Henry C. Dant, Defendant. 


Decree. 


This cause coming regularly on to be heard on this 8th day of 
April, 1884 (being one of the days of the regular March term of said 
court), on the amended complaint of plaintiff and the amended an- 
swer of defendant, a jury of twelve men were regularly empanneled 

and sworn to try said cause. After hearing the evicience, the 
91 argument of counsel, necessary instructions of the court, and 

the court submitting to the jury certain questions of fact to 
be returned by the jury with their answers thereto, the same being 
special findings of fact to be made by the jury in this case, the jury 
retired to considered of their verdict, and subsequently, on the — day 
of April, 1884, returned into court, and, being called, all answered 
to their names and rendered their written verdict in said cause, 
which verdict was in favor of the plaintiff; and on the several ques- 
tions of fact the jury likewise returned answers to said questions in 
favor of said plaintiff; and the court having duly considered the 
verdict of the jury and their findings on the questions of fact sub- 
mitted to them and being fully satisfied therewith, now, therefore, 
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by virtue of the law and by reason of the premises aforesaid, on 
motion of S. De Wolfe, attorney of plaintiff, it is ordered and ad- 
judged and decreed that plaintiff have judgment, as prayed for in 
the amended complaint herein, against the defendant ; that the ad- 

verse claim of the defendant and all persons claiming or to 
92 claim the premises hereinafter described or any part thereof 

through or under said defendant are adjudged and decreed 
to be invalid and groundless; that plaintiff be, and it is hereby, ad- 
judged and decreed to be the true and lawful owner of said premises, 
in possession and entitled to the possession thereof and every part, 
and that plaintiff’s title thereto is hereby adjudged to be quieted 
against all claims, demands, and pretensions of defendant to said 
premises or any part. Said premises are bounded and described as 
follows, to wit: The west half of the southeast quarter of the south- 
west quarter of section eight (8), in township three (3) north, range 
seven (7) west, of the principal meridian of Montana Territory, con- 
taining twenty acres of placer-mining ground. 

It is further adjudged and decreed that plaintiff do have and re- 
cover his costs expended in this action of and from the defendant, 
Henry C. Dahl, taxed at $121.45. . 
WM. J. GALBRAITH, Judge. 
10th April, 1884. 


93 Endorsement: “ Filed April 10,1884. R. L. Davis, clerk, 
by Charles 8. Warren, deputy clerk.” 


Second District Court, Silver Bow County, Montana Territory. 
MontTaNA Copper ComPANY, PI'tf,) 
Henry C. Sane, Def’t. ( 
Instructions Asked by Plaintiff. 


“Tf the jury believe from the evidence that the premises in con- 
troversy was located by the grantors and predecessors in interest of 
plaintiff, as a placer mining claim, in accordance with law, and to 
held and own- said premises up to the time the same was sold and 
conveyed to plaintiff, and plaintiff thereafter continued to hold and 
be the owner thereof up to the time of making application for a 
patent therefor asa placer mining claim, and at the time of making 
such application there was no known lode or vein within the bound- 
ary of the premises claimed by defendant, your verdict must be for 
plaintiff. Given. 


, Second. 
94 The burden of proving the existence of a vein or lode 
within the boundaries of a placer-mining claim before lo- 
cated is on the party alleging the fact. — in this case the defendant 


Dahl has shown to the satisfaction of the jury the existence of the 
Betsy Dahl lode within the boundaries owned by plaintiff, and also 
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that said Betsy Dah] lode was known to exist within said placer 
claim at the time plaintiff applied for a patent therefor, your ver- 
dict must be for the plaintiff. Given. 


Third. 


The fact that a location of a lode claim has been made upon and 
over a placer claim owned by another is not sufficient of itself to 
prove the existence of the lode within the placer claim. The lode 
itself must exist and be known to exist — the time the owner or 
claimant of the placer claim applied for a patent therefor. If the 
jury, therefore, believe from the evidence that no vein or lode was 
known to exist within the boundaries of the placer claim claimed 

by plaintiff at the time he applied for a patent therefor, their 
95 verdict must be for the plaintiff, provided they find plaintiff 
is the owner of the premises claimed by it as a placer claim. 
Given. 
Fourth. 


If the jury believe from the evidence that plaintiff, at the time 
alleged in this complaint, was the owner of the placer-mining claim 
described in its amended complaint, and applied for a patent there- 
for, as alleged, and the defendant failed to file any adverse claim 
with the register and receiver of the land office within the district 
in which the premises are situated at the expiration of the sixty 
days of publication of the notice of application for patent, in that 
case (if vou shall so find) the court instruets you that the defendant, 
not having availed himself of his right to file an adverse claim to 
plaintiff’s said application for patent within the sixty days allowed 
by law, he is not now in a position to contest plaintiff’s possession 
of and right to a patent for said placer claim, and your verdict, if 
you so find, must be for plaintiff, unless you should also find that 

plaintiff has failed to comply with the provisions of the 
96 mining laws of the United States. Given. 


Fifth. 


The possession of a mining claim may be actual or constructive, 
and either is sufficient in law. Constructive possession grows out 
of the location of a claim and the holding and working the same 
in conformity with law. The laws of the United States do not re- 
quire one hundred dollars in labor and improvement to be made 
upon placer claims yearly, as in case of lode claims, and, in the ab- 
sence of any rulesand regulations of miners, it is sufficient to locate 
a placer claim in conformity with law to entitle the owner to the 
possession. If you believe from the evidence that the placer-mining 
claim owned by plaintiff was located prior to the location of the 
Betsy Dahl lode claimed by defendant, and that no lode or vein was 
known to exist within the boundaries of the placer claim at the 
time plaintiff applied for patent for the placer claim, your verdict 
should be for the plaintiff, Montana Copper Company. Given. 
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Sixth. 


97 It is not incumbent on the plaintiff in this case to prove 

that the premises claimed by it as a placer mine contained 
gold or other mineral deposits; but if the land and premises claimed 
by it were returned to the land office at Helena (within which land 
district the premises are situated) as mineral lands, and was held as 
such by the officers of the land department of the Government, 
and were subject only to entry as mineral lands, this action of 
the officers of the land department fixes the character of the land 
and is conclusive and binding on the court and the parties to this 
action. Refused. 

Seventh. 


If the jury believe from the evidence that the defendant in locat- 
ing the Betsy Dahl lode entered on the premises claimed by James 
A. Murray as a placer claim, and that said Murray, before the loca- 
tion of said Betsy Dahl lode, applied for a United States patent for 
the placer claim, and no vein or lode such as the Betsy Dahl was 
known to exist within the boundaries of the placer claim at the 

time of applying for such patent, the court in that case in- 
98 structs you that. the location of the Betsy Dahl within said 
placer claim was too late and defendant acquired no rights 
under said location, and your verdict must be for plaintiff. Given. 


Endorsement: Filed April 10,1884. R. L. Davis, clerk, by Charles 
S. Warren, dep. cierk. 


2nd Judicial District Court, Silver Bow County, Montana. 
Montana Copper Company, PI’ff, 
HENRY C. Dam. Def’t. 
Instructions Requested by the Defendant. 
First. 


If the jury find from the evidence that at the commencement of 
this action the plaintiffs had not the possession of the ground in 
controversy they will find for the defendant. Given. 


Second. 


Possession of mining ground is either actual or constructive. 
99 Constructive possession arises when there are laws, rules, and 


regulations in force for the location and holding of mining ° 


ground. When it is proved that such laws, rules, and regulations 
are in force governing the location and holding of ground, and that 
a claimant of such ground has complied with the same, then he is 
said to have constructive possession of the ground, which for the 
purposes of an action to quiet title is sufficient. Refused. 


ee 
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HENRY Cc. 
Third. 


If the jury find from the evidence that the ground claimed by the 
plaintiff in this action is not placer-mining ground they will find a 
verdict fo defendant. Given. 


Fourth. 


Before the jury can give a verdict for the plaintiff they must be- 
lieve from the evidence that the ground in controversy is placer- 
mining ground. Given. 


Fifth. 


Unless the jury find upon the evidence that the plaintiffs, their 
grautors or predecessors in interest, made a discovery of valu- 
100 able deposits in the ground claimed by their placer-mining 
location, upon which they defend in this action, they must find 

fur the defendant. Refused. 


Sixth. 


If the jury find from the evidence that on the 19th day of No- 
vem ber, 1880, when the plaintiffs allege that they made application 
to the United States for patent, a vein or lode of quartz was known 
to exist on the ground applied for, and that said vein or lode was 
afterwards located and claimed by defendant as the Betsy Dah! 
quartz claim, and that plaintiffs did not include in said application 
for patent the said vein or lode, then plaintiffs waived all claims to 
said vein or lode. Given. 


Seventh. 


In order to find for the plaintiffs it is not sufficient for the jury 
to believe from the evidence that the ground in controversy was 
mineral land according to the returns of the United States land office, 
and they must find that said ground was valuable for placer-mining 
purposes. Refused. 


101 | Eighth. 


In order to find for the plaintiffs the jury must find from the evi- 
dence that before commencing this action the plaintiffs, as a foreign 
corporation, had, before the commencement of this action, filed in 
the oftice of the secretary of Montana and in the office of the county 
recorder of the county wherein they were doing business at the com- 
mencement of this action a duly authenticated copy of their charter 
or certificate of incorporation, and also a statement, verified by the 
oath of the president and secretary of said plaintiff ‘end attested by 
a majority of their board of directors, showing— 

First. The name of such incorporation, the plaintiffs herein, and 
the location of its principal office or place of business without this 


Territory, and if it havea place of business or principal office within 


this Territory, the location thereof. 


40 HENRY C. DAHL VS. THE MONTANA COPPER COMPANY. 


Second. The amount of its capital stock. 

Third. The amount of its capital stock paid in money. 

Fourth. The amount of its capital stock paid in any other way, 
and in what. 

Fifth. The amount of the assets of the incorporation and 
102 ~=of what the assets consist, with the actual cash value thereof. 

Sixth. The liabilities of such incorporation, and if any of 
its indebtedness is secured, how and upon what property. 

And also, in the same offices, a certificate under the seal of the 
corporation, the plaintiffs herein, and the signature of its president, 
vice-president, or other acting head, and its secretary, if there be 
one, certifying that said corporation, plaintiff herein, has consented 
to be sued in the courts of this Territory upon all causes of action 
arising against it in this Territory, and that service of process may 
be made upon some person a citizen of this Territory, with his name 
and place of residence designated in said certificate, and that pro- 
cess when so served upon such agent shall be taken, deemed, and 
held to be as valid toall intents and purposes as if served upon the 
company in the State or Territory under the laws of which it is or- 
ganized, and also the written consent of the person designated as 
aforesaid, in the same offices; and if it do not appear from the evi- 
dence that the plaintiffs had filed the papers above described and 

each of them in the offices above mentioned, the jury must 
103 _—s find for the defendant. Refused. 


Ninth. 


The possession of the plaintiff, if it had any, must be a possession 
for placer mining purposes, and if it is not proved by tlie evidence 
that it was for such purposes you must find a verdict for the defend- 
ant. Given. 

Tenth. 


In determining what is placer ground the jury are not to consider 
ground such that will merely furnish a color, but it must be more 
valuable for placer mining than for other purposes. Refused. 


Eleventh. 


If the jury find from the evidence that the ground in dispute is 
in a mining district, then they must also find that the plaintiff has 
complied with the requirements of the district; otherwise they must 
find for the defendant. Refused as misleading. 


Twelfth. 


Unless the jury find from the evidence that the ground claimed 
by the witness Murray is placer-mining ground, and when 

104 ~=def’t made his location of the Betsy Dahl said Murray was in 
possession of said ground, they cannot find that said ground 

was occupied, but, on the contrary, they must find that the ground 
claimed by said Dah! was, when claimed by him, public, unoccupied 
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land of the United States and subject to location by said Murray. 
Refused. j 


Endorsement: Filed April 10, 1884. R. L. Davis, clerk, by Charles 
S. Warren, deputy clerk. 


Second Judicial District Court, Montana Territory, Silver Bow 
County. 


MonTAaNA CopprperR Company, PI’ff, 
v8. 
Henry C. Dant, Def’t. 
Instructions. 


The court instructs the jury to make returns with their verdict 
special findings of fact as to the several annexed interrogatories, and 
sign the same, by their foreman, with their answer thereto, “ yes” or 
~ a: 

First. 
105 Did George F. Marsh locate the premises in controversy 
on or about the 26th of May, 1879, as a placer-mining claim? 
Given. 

Answer. Yes. 

LOUIS DEMERS, Foreman. 


Second. 


If George F. Marsh did locate the premises mentioned in the pre- 
ceding interrogatory on or about the period mentioned, have he and 
his grantee since continued in either the actual or constructive pos- 
session of such premises? Given. 

Answer. Yes. 


LOUIS DEMERS, Foreman. 
Third. 


Was the plaintiff in the actual or constructive possession of said 
premises at the time of bringing this action? Given. 


Answer. Yes. 
LOUIS DEMERS, Foreman. 


Fourth. 


Did the plaintiff, Montana Copper Company, on or about the 19th 
of November, 1880, make application at the land office for a patent 
for the premises in controversy in this action? Given. 

Answer. Yes. 


106 3 Fifth. 
At the time of making application for patent (if the jury answer 


“yes” to the last interrogatory) was a lode or vein known to exist 
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within the boundaries of the premises claimed by the defendant in 
this action? Not given. | 


Sixth. 


If the jury answer “ yes” to the fourth interrogatory, did the de- 
fendant herein file an adverse claim to the application made by 
plaintiff within the sixty days of publication allowed by law for 
tiling such adverse claim? Given. 

Answer. “ No.” 


LOUIS DEMERS, Foreman. 


Seventh. 


At the time of making application for patent (if the jury find that 
plaintiff did make such application) was a lode or vein known to 
exist within the boundaries of the premises in controversy in this 
action ? 

Answer. “ No.” 

LOUIS DEMERS, Foreman. 


Eighth. 


107 The court instructs you that it is not incumbent on the 
plaintiff in this case to prove that the premises claimed by it 
as a placer-mining claim contained gold or other mineral deposits. 


Endorsement: Filed April 10,1884. R.L. Davis clerk, by Charles 
S. Warren, deputy clerk. 


Second Judicial District Court, County of Silver: Bow, Montana. 


MontTaNA Copper Company, PI|'’ff, 
v8. 
Henry C. Dant, Def’t. 


Special Findings Requested by Defendant. 


The jury will find upon the following matters and answer each 
of the following questions according to the evidence and sign the 
following questions by their foreman : 


First. 


Was it proved by the evidence that the ground claimed by the 
plaintiff in this action was placer-miuing ground at the time of the 
alleged location by plaintiffs grantors? Given. 

Answer. Yes. 


LOUIS DEMERS, Foreman. 
108 Second. 


Is the ground claimed by plaintiff in this action now or has it 
ever been of any value for placer-mining purposes? Refused. 
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Third. 
Is the ground claimed by plaintiff more valuable for placer min- 
ing than for agricultural purposes? Refused. 
Fourth. | 


Did the plaintiffs or their grantors or predecessors in interest or 
any of them ever make a discovery of any valuable deposit upon 
the ground in controversy? Refused. 


Fifth. 


Have the plaintiffs or their grantors or predecessors in interest or 
any of them complied with any local laws, regulations, or customs 
of miners in locating or holding the ground claimed by plaintiff? 
Refused as misleading. 

Sixth. 


At the commencement of this action did the plaintiff- have pos- 
session of the ground claimed by them? 


Answer. Yes. 
LOUIS DEMERS, Foreman. 


109 Seventh. 


At the commencement of this action did the defendant have pos- 
session of the Betsy Dah! quartz lode claim’ Refused. 


Eighth. 
When defendant made his location of the Betsy Dah! quartz claim 
was the ground claimed by James A. Marray placer ground? Given. 


Answer. Yes. 
LOUIS DEMERS, Foreman. 


Ninth. 


When defendant made his location of the Betsy Dahl quartz 
claim was James A. Murray in possession of the ground claimed by 
him? | 

Answer. Yes. 


LOUIS DEMERS, Foreman. 
Endorsement: Filed April 10, 1884. R. L. Davis, clerk, by 


Charles S. Warren, deputy clerk. 
Second Judicial District Court, County of Silver Bow, Montana. 
MonTANA Copper CoMPANY, an 
v8. | 
Henry C. Dant, Def’t. 


110 Specifications of Error. 
On the motion for a new trial in the above cause the defendant 
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will rely upon the following grounds and specifications of particu- 
lars in which the evidence is insufficient to sustain the verdict and 
the verdict is contrary tu the law and the evidence, and the follow- 
ing specifications of errors in law occurring at the trial and excepted 
to by the defendant : 

First. 

Insufficiency of the evidence to justify the verdict, and that the 
verdict was against the law, in this, to wit: 

A. That the court instructed the jury that if they find from the 
evidence that the ground claimed by the plaintiff is not placer- 
mining ground they will find a verdict for the defendant, and the 
evidence did not prove or tend to prove that said ground was placer- 
mining ground. 

B. That there was evidence to prove or tending to prove that the 
ground claimed by the plaintiff as placer-mining ground was ever 

located or claimed or possessed as such by the plaintiff or its 
111 grantors or predecessors in interest, or that either of them 
ever discovered any valuable deposits thereon. 

C. That there was no evidence to prove or tending to prove 
that the plaintiff had actual or constructive possession of the ground 
by it claimed, at the commencement of this action or at any other 
time, and there was no evidence to support the special finding of 
the jury in this respect, and there was no evidence to prove or 
tending to prove that the plaintiff or its grahtors ever complied 
with the laws of the United States, the Territory of Montana, or 
any local rules or regulations of miners in attempting to locate or 
hold said ground. 

D. That the court instructed the jury that the possession of the 
plaintiff, if it had any, must be a possession for placer-nmiining pur- 
poses, and if it is not proved by the evidence that it was for such 
purposes the jury must find a verdict for the defendant; and the 
sohiuaes did not prove or tend to prove that the plaintiff ever had 
such possession. 


Second. 


Errors of law occurring at the trial and duly excepted to by the 
defendant as follows, to wit: 
112 A. Error in admitting into evidence the alleged location no- 
tice referred to in defendant’s bill of exceptions No. 1, which 
said error is fully set forth in said bill of exceptions, which, the same, 
and the evidence of the wituess Marsh are hereby referred to and 
made a part of these specifications. 

B. Error in admitting into evidence the aticavet of F. Adkinson, 
referred to in defendant’s bill of exceptions No. 2, which said error 
is fully set forth in said bill of exceptions, which, ‘the same, and said 
affidavit are hereby referred to and made a part of these specifica- 
tions. 

C. Error in admitting into evidence the testimony of Stephen De 
Wolfe, Esq., referred to in defendant’s bill of exceptions No. 3, which 
said error is fully set forth in said “ bill,” and the same and said 
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testimony are hereby referred to and made a part of these specifica- 
tions. 

D. Error in admitting into evidence the testimony of H. T. Brown 
and the notice of application for patent mentioned in defendant’s 

bill of exceptions No. 4, which said error is fully set forth in 
113 said bill, and the same and the said testimony of said Brown 

and said notice of application for patent are hereby referred 
to and made a part of these specifications. 

E. Error in overruling defendant’s motion for a nonsuit, for the 
several reasons set forth in said motion, which said error is fully set 
forth in defendant’s bill of exceptions No.5; which said motion and 
bill of exceptions and all of plaintiff’s evidence are hereby referred 
to and made a part of these specifications. 

F’. Error in giving and refusing instructions and special findings, 


which said errors are fully set forth in defendant’s bill of exceptions 


No. 7, which, with said instructions and special findings, are hereby 
referred to and made a part of these specifications. 


Due service upon me this Ist day of August, 1884, of the forego- 
ing statement on motion for a new trial is admitted and copy and 
engrossment waived, it being stipulated that service on said day 
shall be with the same effect as if made within the statutory time 
from the trial of the said cause. 

S. De WOLFE, 
Attorney for Plaintiff. 


114 It is hereby stipulated by and between plaintiff and de- 
fendant in the above cause that the foregoing shall be the 
statement on motion for a new trial. 
Dated the 3rd day of September, 1884. 
S. De WOLFE, Att'y for Pt. 
RANDOLPH & De WITT, 
Att’ys for Def't. 


Second Judicial District Court, County of Silver Bow, Montana. 


THe Montana Copper Company, PI’ff, 
v8. 


Henry C. Dant, Def’t. 


To Stephen De Wolfe, Esqr., pl’ff’s attorney, and the clerk of the 
above court: 


Please take notice that the defendant in the above-entitled cause 
intends to move the court to vacate and set aside the verdict of the 
jury in the above cause and the judgment therein entered in favor 
of pl’ff and against defendant, and to grant a new trial therein on 
the following grounds, to wit: 


First. 


115 Insufficiency of the evidence to justify the verdict, and 
that the verdict was against the law, in this, to wit: 
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A. That the court instructed the jury that if they find from the 
evidence that the ground claimed by the plaintiff is not placer- 
mining ground they will find a verdict for def’t, and the evidence 
did not prove or tend to prove that said ground was placer-mining 
ground. 

B. That there was no evidence to prove or tending to prove that 
the ground claimed by plaintiff as placer-mining ground was ever 
located or claimed or possessed as such by the pl’ff or its grantors 
or predecessors in interest, or that either of them ever discovered 
= valuable deposits thereon. 

That there was no evidence to prove or tending to prove that 
be pl’ ff had actual or constructive possession of the ground by him 
claimed, at the commencement of this action or at any other time, 
and there was no evidence to support the special findings of the jury 

in this respect, and there was no evidence to prove or tending 
116 ~=to prove that the pl’ff or its grantors ever complied with the 

laws of the United States, the Territory of Montana, or any 
local rules or regulations of miners in attempting to locate or hold 
said ground. 


Second. 


That the court instructed the jury that the possession of the pl'ff, 
if it had any, must be a possession for placer-mining purposes, and 
if it is not proved by the evidence that it was for suc ch purposes the 
jury must find a verdict for def’t, and the evidence did not prove or 
tend to prove that pl’ff ever had any such possession. 


Errors of law occurring at the trial and duly excepted to by the 
defendant, to wit: 

A. Error in admitting into evidence the alleged location notice 
referred to in defendant’s bill of exceptions No. 1, which said error 
is fully set forth in said bill of exceptions, which, the same, and the 
evidence of the witness Marsh are hereby referred to and made a 

part of this motion. 
117 B. Error in admitting into evidence the affidavit of F. 
Adkinson, referred to in defendant’s bill of exceptions No. 2, 
which said error is fully set forth in said bill of exceptions, which, 
the same, and said affidavit are hereby referred to and made a part 
of this motion. 

D. Error in admitting into evidence the testimony of H. T. Brown 
and the notice of application for patent mentioned in defendant’s 
bill of exceptions No. 4, which said error is fully set forth in said 
bill, and the same and the testimony of said H. T. Brown and said 
notice of application are hereby referred to and made a part of this 
motion. 

EK. Error in overruling defendant's motion for a nonsuit for thé 
several reasons set forth in said motion, which said error is fully set 
forth in defendant’s bill of exceptions No. 5, which said motion and 
bill of exceptions and all the plaintiff’s evidence are hereby re- 
ferred to and made a part of this motion. 

F. Error in giving and refusing instructions and special findings, 
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which said errors are fully set forth in defendant’s bill of ex- 
118 ceptions No. 7, which, with said instructions and special find- 
ings given and refused, are hereby referred to and made a 
part of this motion. 
This motion for a new trial will be made upon defendant’s bills 
of exception numbered 1, 2, 3, 4, 5, and 7, and upon a statement of 
the case to be settled. 


Respectfully, RANDOLPH & De WITT, 
Def't’s Att’ys. 


Due service of the foregoing motion the Ist day of August, 1884, 
is hereby admitted and copy waived, it being stipulated that service 
on said day shall be with the same effect as if made within the statu- 


tory time. 
| S. De WOLFE, 
" Pi'ff's Attorney. 


Endorsement: Filed Sept. 3, 1884. R.L. Davis clerk, by Charles 
S. Warren, deputy clerk. 


119 In the District Court of the Second Judicial District of the 
Territory of Montana in and for the County of Silver Bow. 


v8. 


Tue Montaxa Copper CoMPANY 
Henry C. Dang. 


March Term, 1885. Monday, Apr. 6, 9 a. m. 


On motion for new trial, motion overruled. 


Second Judicial District Court in and for the County of Silver Bow. 
Tue Montana Copper CoMPAnNy, pe 


vs. 
Henry C. Dann, Def’t. 


To Stephen De Wolfe, Esq., att’y for plaintiff. 


Sir: Please take notice that the defendant in the above-entitled 
action hereby appeals to the sapreme court of Montana Territory 
from the judgment made and entered in said action in the said dis- 
trict court on the 1Uth day of April, 1884, in favor of the plaintiff 

and against the defendant, and from the whole thereof, and 
120 also from an order made and entered in said action on the 

6th day of April, 1885, denying motion for a new trial 
therein. 

Dated April 15, 1885. 

WILLIAM H. De WITT. 
Att'y for Def't. 


Endorsement: “ Due and timely service of the within notice of a 
peal is hereby admitted. Dated April 18,1885. 5S. De Wolfe, pl'fs 
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att’y. Filed April 19th, 1885. R. L. Davis, clerk, by Charles S. 
Warren, deputy clerk.” 


Second Judicial District Court in and for the County of Silver Bow. 
THE Montana Copper Company, PI’ff, 
v8. 
Henry C. Danr, Def't. 


Whereas the defendant in the above-entitled action has appealed to 
the supreme court of Montana Territory from a judgment made and 
entered in said action in the said district court, in favor of the plain- 

tiff and against the said defendant, on the 10th day of April, 
121 1884, and awarding 121.45 dollars costs to the said plaintiff 

and against said defendant, and also from an order denying 
a new.trial therein, which said order was made and entered on the 
6th day of April, 1885, now, therefore, in consideration of the prem- 
ises and of such appeal, we, the undersigned, Daniel Gamer and 
Adolph Speckart, residents of the county of Silver Bow, Montana 
Territory, do hereby jointly and severally undertake and promise 
on the part of the appellant that the said appellant will pay all 
damages and costs which may be awarded him on the said appeal 
or on a dismissal thereof, not exceeding the sum of three hundred 
dollars, to which amount we acknowledge ourselves jointly and 
severally bound. 

Dated April 18, 1885. 


DANIEL GAMER. L. S. 
ADOLPH SPECKART. [_.s. 


In présence of— 


WM. H. De WITT. 


TERRITORY OF MONTANA, | 


County of Silver Bow, { a 


Daniel Gamer and Adolph Speckart, the persons described in and 

who executed the above undertaking, being duly sworn, each 

122 for himself says that he is a resident of said county and Ter- 

ritory, and is worth thesum of three hundred dollars, the sum 

specified in said undertaking, over and above all his just debts and 
liabilities, exclusive of property exempt from execution. 


DANIEL GAMER. 
ADOLPH SPECKART. 


Subscribed and sworn to before me this 18th day of April, 1885. 
W. O. SPEER, 
Notary Public, Montana Ter. 


Endorsement: Filed April 18, 1885. R. L. Davis, clerk, by Chas. 
S. Warren, deputy clerk. 
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123. Second Judicial District Court, County of Silver Bow, Mon- 
tana Territory. 


OFFICE OF THE CLERK. 


MontTANA Copper Company, Plaintiff, 
v8. 
Henry C. Dann, Defendant. 


TERRITORY OF MONTANA, 
County of Silver Bow, 


I, Reuben L. Davis, clerk of the above-named court, hereby certify 
that the foregoing transcript is a full, true, and correct - y of the 
original papers on file in my office as ordered by the appellant. 

Witness my hand and the seal of the said court this first day of 
August, A. D. 1885. 

[SEAL. | R. L. DAVIS, Clerk, 
By CHARLES 8. WARREN, 
Deputy Clerk. 

Filed Aug. 5, 1885. 

I. R. ALDEN, Clerk. 
124 In Supreme Court of Montana Territory. August Term, 
A. D. 1885. 


Montana Copper CoMPANy, eae 


vs. 
Henry C. Dant, Appellant. 


Be it remembered that in the present term of August, A. D. 1885, 
the above-entitled cause was brought into said supreme court by 
virtue of an appeal taken agreeably to the statute of Montana Ter- 
ritory and the rules of said court in such case provided, and the 
transcript of the record of the court below filed in said cause in 
said supreme court; and said cause, coming on to be heard before 
the court on said transcript of record, was argued by counsel. There- 
upon the court took the same under advisement. 


And afterwards, to wit, at the January term, A. D. 1886, said cause 
coming for the decision and judgment of said court on appeal, the 
court delivered its opinion and decision in writing, of which said 
opinion and decision the following is a true copy, to wit: 


125 In the Supreme Court of Montana Territory. January Term, 
1886. 
THe Montana Copper CoMPANY, agen 


v8. 
Henry C. Dant, Appellant. 
Appeal from second dist. court, Silver Bow county. 


Wapk, C. J., delivered the opinion: 


This is an action to quiet the title to certain placer-mining ground 
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which the respondent(plaintiff)claims by virtueofa location made on 
the 26th day of March, 1879. The appellant (defendant) claims a por- 
tion of the same ground by virtue of his location of the Betsy Dahl 
lode claim, made on the 9th day of March, 1881. The respondent 
made application for a patent and published notice thereof, accord- 
ing to 2 from and after the 19th day of November, 1880. No 
adverse claim was filed during the period of publication, and it was 
not until months after such period that appellant located the Betsy 
Dah] lode claim. The appellant was, therefore, barred from 
126 questioning respondent’s location. The case is within the 
decision in Raunheim vs. Dahl, just decided. (6 Mont., —.) 
The appellant having filed no adverse claim to respondent’s appli- 
cation for a patent, he can claim nothing by the Betsy Dahl location 
unless the vein or lode was known to exist at the time respondent 
made his application. Upon this subject the jury made a special 
finding, and declared that at the time respondent made his applica- 
tion for a patent no lode or vein was known to exist within the 
boundaries of his placer claim. The discovery of the Betsy Dahl 
location was outside of said boundaries, and the finding of the jury 
and the evidence conclusively show that there was no vein or lode 
known to exist within the boundaries of the placer claim at the time 
respondent made its application for a patent. 
he appellant has no case. The judgment is affirmed with costs. 


DS. WADE, ! 
Chief Justice. 

WM. J. GALBRAITH, 
Asso. Justice. 


Filed Jan’y 9, 1886. | : 
I. R. ALDEN, Clerk. 


127 Thereupon judgment on appeal was entered in said cause 
as follows, to wit: 


In the Supreme Court of Montana Territory. January Term, 1886. 
Montana Copper ComPANy, sere" 
v8. 
Henry C. Dani, Appellant, 


Whereas, in the present term of January, A. D. 1886, of this su- 
preme court, the above-entitled cause coming on for the decision 
and determination of the court on appeal, the court rendered its de- 
cision in writing and orders that the judgment and decree of the 
court below in said cause, made and entered on the 10th day of 
April, 1884, be affirmed with costs; and it is hereby further or- 
dered and adjudged by the court here that said respondent, Montana 
Copper Company, recover against said appellant, Henry C. Dahl, 
dollars for its costs herein expended and have execution 


therefor. 
9th January, 1886. 
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128 And on the 20th day of January, 1886, said defendant and 

appellant sued out a writ of error from the Supreme Court 
of the United States directed to remove said cause from the supreme 
court of Montana Territory to the Supreme Court of the United 
States, of which, in words and figures, the following is a copy, to 
wit: 


In the Supreme Court of the United States. 
Henry ©. Dant, Plaintiff in a 


v8. 
MonTANA CoprpeR COMPANY. 


The President of the United States to the honorable the justices of 
the supreme court of the Territory of Montana, Greeting: 


Because in the record and the proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court, be- 
fore you, in the cause between Henry C. Dahl, defendant therein 


' and plaintiff in error, and Montana Copper Company, plaintiff 


therein, a manifest error hath happened, to the great damage 
129. of the said Henry C. Dahl, plaintiff in error, as hy his com- 
plaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice be done to the 
party aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly sd openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ,so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
laws and customs of the United States should be done. 
Witness Hon. Morrison R. Waite, Chief Justice of said Supreme 
Court, this 20th day of January, 1886. 
ISAAC R. ALDEN, 
Clerk of the Supreme Court of the Territory of Montana. 


Allowed this 20th day of January, 1886. 
D. S. WADE, 
Chief Justice. 


130 Undertaking on Writ of Error. 
In the Supreme Court of the United States. 
Henry C. Dant, Plaintiff in Error, ! 


vs. 
Montana Copper Company, Defendant in Error. 
Know all men by these presents that we, C. B. Hauser and Dan. 


Gamer, of the county of Silver Bow, Montana Territory, are held 
and firmly bound unto the Montana Copper Company, above named, 
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in the sum of one thousand dollars, lawful money of the United 
States, to be paid to the said Montana Copper Company and to its 
successors; to which payment, well and truly to be made, we bind 


ourselves and our and each of our heirs, executors, and administra- 


tors, jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 3d day of March, 1886. 
Whereas the above-named Henry C. Dahl has prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled suit by the supreme court 
of the Territory of Montana: 
Now, therefore, the consideration of this obligation is such 
131 that if the above-named Henry C. Dahl shall prosecute the 
writ of error to effect and answer all damages and costs if he 
fail to make good his plea, then this obligation shall be void ; other- 
wise the same shall remain in full force and virtue. 
C. B. HAUSER. [sgat. 
DAN. GAMER. moe, 
Witness: . 


WM. H. De WITT. 
TERRITORY OF as 
County of Silver Bow, 


C. B. Hauser and Dan. Gamer, being duly sworn, each for him- 
self says that he is worth the sum of ona thousand dollars over and 
above all his debts and liabilities and property exempt by law from 
execiition, levy, and sale under the same. 

C. B. HAUSER. 


DAN. GAMER. 


Subscribed and sworn to before me this 3rd day of March, 1886. 
WM. H. De WITT, 


[ SEAL. | Notary Public, Silver Bow County, Montana. 
132 Affidavit of Value. 
In the Supreme Court of the United States. 
Henry C. Dant, Plaintiff in Error, 
v8. | 
MonTANA Copper Company, Defendant in Error. 


TERRITORY OF Montana, |... 
County of Silver Bow, | 


Henry C. Dahl, being duly sworn, says that he is the plaintiff in 
error in the above-named case; that he is well acquainted with the 
ground and premises in controversy in the above-entitled action ; 
that said premises are very valuable as quartz mining ground, and 
that the amount in controversy in said action far exceeds the sum 
of five thousand dollars over and above and exclusive of the costs 
and charges of said suit. 


HENRY C. DAHL. 
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Subscribed and sworn to before me this i8th day of January, 


HENRY C. DAHL V8. THE MONTANA COPPER COMPANY. 


1886. 
WM. H. De WITT, 
Notary Public in & for the County of Silver Bow, 
[SEAL. } : Montana Terriiory. 
133. Citation. 


In the Supreme Court of the United States. 
Henry ©. Dant, Plaintiff in a 


v8. 
MonTANA Copper CoMPANY. 


Unitrep STATES OF AMERICA, 88: 


To Montana eg a Company, the above-named defendant in error, 
and Stephen De Wolfe, Esq., its attorney : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Territory of Mon- 
tana, wherein Henry C. Dahl is plaintiff and you are defendant in 
error, to show cause, if any there be, why the judgment in said writ 
of error mentioned should not be corrected and speedy justice be 
done to the party in that behalf. 

Witness Hon. Decius 8S. Wade, chief justice of the supreme court 
of the Territory of Montana, this 20th a of Jan’y, 1886. 

D. 8. WADE, 
Chief Justice. 


To the above-named Montana Copper Company and 8. De Wolfe, 
Esq., its counsel : 


134 Please take notice that the above-named plaintiff in error 
has lodged with the clerk of the supreme court of Montana 
for you a copy of the writ of error in the above case. 
Respectfully, De WITT & BACH, 
) Attorneys for the Plaintiff in Error. 


Due service upon me of the above citation and notice the 25th 
day of January, 1886, is admitted and copy waived. 
S. De WOLFE, 
Attorney for Montana Copper Company, Above Named. 


Filed Jan’y 27, 1886. 


I. R. ALDEN, Clerk. 
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130 fu Supreme Court of Montana Territory. 


Henry CC. Dante, Plaintiff in Error. 


MONTANA Copper Company, Defendant in Errer. } 


[. Isaae R. Alden. clerk of the supreme court of Montana Territory, 
do hereby certify — the foregoing one hundred and thirtv-four 


? 


pages, numbered from 1 to 154, Inclusive, contain a full, true, and 
correct transcript of certain pleadings, records, and proceedings filed, 
made, and had in said court in the the above-entitled action as the 
same appear on file and of record in my office 
In witness whereof [ have 
Seal Supreme Court, my hand and aflixed the seal of said court 
Montana Territory. this 18th day of March, A. D. 1886 


ISAAC R. ALDEN, Clerk. 


hereunto set 


indorsed on cover: Montana Territory supreme court No. 353 
Henry C. Dahl, plaintiff in error, vs. The Montana Copper Com- 
pany. Kiled Septem ber 21. 1886 
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L. N. YOUNG ET AL. &c., VS. E. B. KNIGHT, ADM’R, &C. 


] Pleas before the Honorable John J. Jackson, judge of the 

district court of the United States for the district of West Vir- 

ginia, held at Charleston on Wednesday, the 12th day of December, 

A. D. 1885, and in the 110th year of the Independence of the 
United States of America. 


Be it remembered that heretofore, to wit, at a district court of the 
United States for the district of West Virginia, held at Charleston 
on Monday, the 22nd day of April, A. D. 1872. 

This day John Hussey & Co., who were made def’ts in this cause 
by petition and on whose motion this cause was transferred to this 
court from the circuit court of Kanawha county, moved the court 
to docket the cause here; which motion is now docketed. 


2 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid on 
Friday, the 26th day of April, A. D. 1872. 

C. G. Hussey & Co., who are defendants in this suit and plaintiffs 
in a bill of review filed in the same, offered on the first day of this 
term and moved to docket this cause in this court; and also came 
Carr, McCandless & Co., by:their attorneys, and waived the produc- 
tion of the record on that day; and now, on this 26th day of April, 
1872, came the said Hussey & Co. and the said Carr, McCandless & 
Co., bv their attorneys, and the said C. G. Hussey & Co. filed the 
record in this cause, required by the act of Congress, to remove this 
cause from the circuit court of Kanawha county into this court; and 
on motion of the said C. G. Hussey & Co. it is ordered that this cause 
be docketed in this court. 


‘> 


3 The record referred to in the order last aforesaid is in the 
words and figures following, to wit: 


4 Record. 


STraTe OF West VIRGINIA, set: 


Pleas and proceedings in chancery in the circuit court of the county 
of Kanawha before the Honorable James W. Hoge, judge of the 
circuit — of said State, at the court-house of the said county, 
on Tuesday, the fifth day of January, in the year 1869, and in 
the — vear of the State. 


Be it remembered that heretofore, to wit, at rules held in the clerk’s 
office of the said court in the month of December, in the year 1865, 
came Milton Parker, by his counsel, and filed his bill of complaint 
in the words and figures following, to wit: 


D | Bill. 


The bill of complaint of Milton Parker, filed in the circuit conrt of 
Kanawha county, against John N. Clarkson, David J. W. Clark- 
son, Jubal Early, trustee, &c., Samuel H. Early and wife, Andrew 
Crookshanks, James W. Ogburn, John G. Newman, William W. 
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Newman, Samuel A. Miller, John R. Johnson, Frederick N. Reed’ 
Nicholas Fitzhugh, Charles Hedrick, James M. Laidley, Fayette 
W. Lovell, commissioner, &c., Isaac Reed, William A. Quarrier, 
William Hedrick, and Anthony Lawson and others. 


To the Hon. David Polsley, judge of said court: 

Humbly complaining, showeth unto your honor your orator, Mil- 
ton Parker, that he recovered a judgment for $1,486.76, with interest 
thereon from the 10th June, 1851, at the fall term, 1851, of the Ka- 
nawha cireuit court, and docketed 14th June, 1852. a transcript 
whereof is herewith filed, marked A, and prayed to be taken as part 
of this bill, subject to a credit for $943.34, paid 22d January, 1855; 

that at spring term of said court he also recovered a 
6 judgment against said J. N. Clarkson for $484.70, with inter- 

est thereon from the — day of , 185-, until paid, and costs, 
on which judgment a forthcoming bond was given and an execution 
awarded thereon against said J. N. Clarkson and D. J. W. Clarkson, 
his security, a transcript of which latter judgment is herewith filed, 
marked. B, and prayed to be taken as part of this bill, each of which 
judgments were duly recorded; that your orator, for whose benefit 
James W. Ogbourne sued in said court, recovered a further judgment 
against said J. N. Clarkson, by confession, Sth July, 1852, in Kana- 
wha county court, for $400, with interest from Ist January, 1850, and 
costs, $11.77, duly docketed 5th July, 1852, a transcript whereof is 
herewith filed, marked C,and prayed to be taken as ‘part of this bill, 
which judgment was duly recorded July 5th, 1852; that at the No- 
vember term of said county court for the year 1857, on scire facias, 
judgment was confessed in last-named case for the sum of $200, 

with interest from Ist July, 1856, and costs, $5 97, docketed 
7 within a year thereafter. 

That your orator, in the name of Andrew Crookshanks, for 
his benefit, obtained an award of execution on forthcoming bond 
against said J. N. Clarkson, at the fall term of said circuit court, 1857, 
and David J. W. Clarkson, his security, for the penalty of the bond 
to be discharged by the a of $80.04, with interest from 18th 
August, 1507, and costs, $3.22, and duly docketed in time. 

That your orator, by suit in the name of William Hedrick, ob- 
tained an award of execution on forthcoming bond against said John 
N. Clarkson and said David J. W. Clarkson, his security, in said cir- 
cuit court, at fall term, 1857, for the penalty of the bond to be dis- 
charged by the payment of $424.66, with interest from the 10th of 
August, 1857, and $3.22 costs. This judgment as well as the original 
were each duly docketed. Your orator files herewith an abstract of 
these judgments on forthcoming bond and one on scire facias, in ad- 

dition to the exhibits before filed, marked D,and prayed to be 
8 taken as parts of this bill. He will also file abstracts of the 

original judgments not hereinbefore filed,and prays that when 
filed may ‘be taken as parts of this bill. 

Your orator avers that said John N. Clarkson has title to various 
tracts of land, to wit, two tracts of land conveyed to him by said 
San’l H. Early und wife and Jubal A. Early, as trustee, &e., by deed 
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dated the 10th day of April, 1855, and duly recorded, &c., and here- 
with exhibited, marked E,and prayed to be taken as part of this bill; 
that on the said 10th day of April, 1855, the said John N. Clarkson 
gave a deed of trust on the same two tracts of land to Isaac Read 
and William A. Quarrier, as trustees, to secure the payment of $9,600 
at three equal instalinents, at one; two,and three vears from the date 
of said trust deed, which is herewith exhibited, marked F, and prayed 
to be taken as part of this bill. Your orator avers that the said 
$9,600 was the unpaid portion of the purchase-money, and 
9g that the same and each part thereof hath been paid by said 
John N. Clarkson to said Jubal A. Early or to his order, and 
that said two tracts of land is unincumbered as to said purchase- 
inoney. | 
Your orator further states that the said John N. Clarkson pur- 
chased, at a public sale at the court-house of Kanawha county, as 
the property of E. V. Cox and the heirs of Wil. R. Cox, deceased, or 
a portion of them,— containing 120 acres, more or less, adjoining the 
town of Charleston ; that the said John N. Clarkson resided on said 
land some four years, more or less, after his purchase; that, having 
failed to pay the purchase-money, a resale thereof was made in June 
last under an order in this court for the residue of the purchase- 
money; that at the sale aforesaid the said 120 acres brought $19,350 
and four or five thousand dollars over the residue of the purchase- 
‘money, sold under decree of the cireuit court of Kanawha county 
in the case of Carrick’s Administrator against Warth and 
10 English and others, a copy of which deed is herewith ex- 
hibited, marked H, and prayed to be taken as part of this 
bill; that the said Moseley departed tiis life in the fall of 1860 or 
spring of 1861; that Fayette A. Lovell, Esq., was the substituted 
commissioner who resold the said 120 acres of land aforesaid, and 
who has the collection of the surplus aforesaid, and when paid to 
him will have to disburse the same as ordered by this court. Your 
orator desires that the same may be paid by said Lovell to the credit 
of this suit; that the said John N. Clarkson claims title and really 
owns the Allen tract of land and salt works conveyed by the trust 
deeds aforesaid exhibited, marked G and H; that a portion thereof 
(one-third) has been exposed to sale for the dower right of Mrs. Sy- 
bill Allen, wife of Brayton Allen, the vendor of said Clarkson of 
said land, and purchased by her at said sale; that there is a deed of 
trust, as your orator is informed, on said land, subject to the dower 
aforesaid, to secure a debt due to Anthony Lawson; that 
11 the defendant, Charles Hedrick, one of the commissioners 
aforesaid, who sold the land to said John N. Clarkson and 
took bond as aforesaid, with Johnston and Miller as sureties, resold the 
same land in the ease of Carrick’s Administrator against Warth and 
English and others in this court; that whether said resale was suf- 
ficient to pay the purchase-money due from said John N. Clarkson and 
his securities, Johnston and Miller, he is not advised, but alleges that 
the trust deed given to indemnify said Johnston and Milleris not bind- 
ing and valid for any greater sum than such deficiency. The pre- 
cise surplus will be ascertained by reference to the proceedings in 


4 L. N. YOUNG ET AL., &C., VS. 


‘ 
’ 


this court in the cause in which said sale was ordered, which amount, 
whatever it may be, is subject to the judgments afuresaid of your 
orator, if not liable for other prior liens. 

Your orator further states that by trust deed dated the 3d of Oc- 

tober, 1857, the said Jolin N. Clarkson conveyed, with other 
12 lands and a number of negroes, the said 120 acres of land to 

William W. Newman,in trust, to secure to John G. Newman 
three single bills of even date with the deeds last aforesaid, with 
interest from date, two of which were for $1,000 each and the other 
for $1,500, and all at one year from date, a copy of which trust deed 
is herewith exhibited, marked G, and prayed to be taken as part of 
this bill. 

Your orator avers that said single bills have been paid and satis- 
fied, and that they constitute no lien on said surplus arising from 
said sales; that the negroes named and conveyed in said trust deed, 
of greatly more value than the debt secured by said deed, were car- 
ried out of the county of Kanawha, Virginia, by said John 
N. Clarkson, and out of the State of West Virginia by the knowl- 
edge, consent, and approval of said trustee, W. W. Newman, and 
of the said John G. Newman, the two latter going with—or 

about the same time—said negroes, and that the said 
13 W. W. Newman, John G. Newman, John N. Clarkson, and 

the negroes aforesaid are still absent and beyond the juris- 
diction of this court; that by such removal of the negroes, with the 
assent aforesaid, the said John G. Newman,;even if said single bills 
were unpaid, has forfeited all right to be secured by the said surplus 
or any other lands conveyed by said last-named trust deed. 

Your orator further avers that said John N. Clarkson, by deed 
dated the 16th day of November, 1857, conveyed said 120 acres of 
land to Frederick N. Read and John L. Moseley, in ‘trust, to secure 
Samuel A. Miller and John H. Johnston as his securities in three 
bouds, each for the sum of two thousand two hundred and thirty- 
three and a third dollars, payable, at nine, sixteen, and twenty-four 
months from the 14th November, 1857, their date, with interest 
from date, to Nicholas Fitzhugh, Charles Hedrick, and James M. 
Laidley, commissioners, and given for the purchase-money of a tract 

of land. 
14 Your orator further prays that said Hedrick may be re- 

quired to report and show to this court, by answers or other- 
wise, how far the said bonds are repaid by said resale, and. if — any 
deficiency for which said Miller and Johnston may be liable that he, 
the said Hedrick, show the precise deficiency and the time from 
which it bears interest; that such deficiency if it exists, is due to 
the fund in the ease of Carrick’s Administrator against Warth and 
English and others. 

Your orator further alleges that subsequent to the two jadgments 
before named for $1,486.76 and $400.00, respectively (the latter judg- 
ment obtained in the name of James Ogbourne for the use and ben- 
efit of your orator aforesaid), the said John N. Clarkson executed a 
deed of trust to one John J. Williams as trustee, conveying large real 
and personal property to secure certain creditors therein enumerated, 
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and your orator’s said judgments last named are among those 
15 enumerated and secured by said deed, a copy of which is here- 

with filed, marked No. 1, and prayed to be read as part of 
this bill. 

Your orator would further state that since the execution of said 
trust deed from Clarkson to Williams John J. Williams, the trustee 
named therein, has removed from the State and is now residing, as 
your orator is informed, in the State of California. Your orator has 
een informed and so charges that much the larger portion of the 
debts chargeable on the property conveyed in the deed mentioned 
has been paid off and discharged, but not only has such not been 
the case with your orator, but by the removal of the trustee Wil- 
liams from the State he has been debarred from the means of 
obtaining payment of his debts from said Clarkson by a sale under 
the trust deed aforesaid. 

Your orator further alleges that subsequent to the execution of 

said deed of trust by said Clarkson said Clarkson conveyed 
16 the property described in said deed of trust as a lot or parcel 

of land lying and being in ‘the county of Kanawha, in the 
town of Charleston, estiinated to contain one and three-fourths of 
an acre,and being the same lot which was conveyed by Van B. 
Donnally and Mary, his wife, to the said John N. Clarkson by deed 
bearing date the 5th day of November, 1851, to Thomas B. Swann, 
and said Swann afterwards conveyed the same property to Ezekiel 
Mayes, and Ezekiel Mayes afterwards conveyed the same property 
to John D. Young, copies of which deed- from Clarkson to Swann 
and from Swann to Mayes and from Mayes to Young are herewith 
filed, marked Nos. 2 and 3, 6 and 7, respectively, and prayed to be 
read as parts of this bill. 

Your orator further alleges that subsequent to the execution of 
the deed of trust aforesaid said John N. Clarkson conveyed the 

property described in said trust deed as purchased by him of 
17 James M. Laidley and Ann, his wife, by deed bearing date 

on the 6th day of September, 1851, and of William Hedrick 
and Mattie, his wife; Elizabeth Cox, and Sarah Cox, wife of Charles 
A. Cox, by deed bearing date the 10th day of May, 1851, to Daniel 
Ruffner, and said Daniel Ruffner afterwards conveyed the same 
peeps to George Jeffries, copies of which deeds from Clarkson to 
tuffner and from Ruffner to Jeffries are herewith filed, marked 
Nos. 4 and 5, respectively, and prayed to be taken as part- of this bill. 

Your orator further alleges that said conveyances of the property 
described in said trust deed, being subsequent to the execution of 
said trust deed, are wholly inoperative and void, so far as they affect 
the liens created by the same. 

Your orator further alleges that the Allen tract. of land and salt 
works before mentioned in this bill of complaint are also embraced 
in the aforesaid deed of trust given by said John N. Clarkson to se- 
cure the payment to John J. Williams, trustee, and that said trust 

deed, as your orator believes and so asserts, constitutes 
18 the first hen on the Allen property aforesaid, excepting so 
much thereof as has been sold for the widow’s dower. 
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Your orator desires that the aforesaid several tracts of land em- 
braced in the before-named trust deed, Exhibit No. 1, given as afore- 
said to secure the two judgments of your orator, with other claims, 
may also be sold, except the widow’s dower before named in the last- 
mentioned tract, and the proceeds thereof, or so much as may be 
necessary, appropriated to the satisfaction of your orator’s two judg- 
ments named in said trust deed and of his other judgments before 
mentioned. 

Now, your orator is advised that his remedy in the premises is 
properly in a court of equity, and would therefore pray that the de- 
fendants named in the caption to this bill may be made parties de- 
fendant to this suit, and also that the said Thomas B. Swann. Ezekiel 
W. Mayes, John D. Young, Daniel Ruffner, George Jeffries, 

Sybil Allen, John J. Williams, trustee as aforesaid, and 
19 the several creditors named in the said trust deed, to wit, 

David J. W. Clarkson, James M. Laidley, Caroline W. Quar- 
rier, administratrix of Alexander W. Quarrier, deceased ;. Bayles G. 
Early, James E. Ogburn, Francis Thompson, Benjamin 8. Thomson, 
Jacob Goshorn, Henry H. Wood, Augusta Pack, Rachael M. Tomp- 
kins, executrix of Wm. Tompkins, deceased ; William Hedrick, 
James Vickers, William Gillison, Charles Hedrick, administrator of 
Samuel J. Cabell, deceased ; Davis H. Estill, James W. Hoge, ad- 
ministrator of John G. Wright, deceased; John P. Sibrell, John P. 
Anderson, Squire Jarrett, Charles Cavender, , adminis- 
trator of Lewis E. Vintroux, deceased ; ——. , administrator of 
George P. Huddleston ; John R. Smith, Catharine G. Welch, and 
Frederick Walker, partners under the firm name of Smith, W alker 
& Co.; Henry H. W ood and Moses Nester, surviving partners of 
Henry H. Wood & Co. ; —— , administrator of Robert Holderly ; 
James Paull, executor ‘of James W. Fry, deceased ; John D. Crockett, 

George Rogers, administrator of John Capebhart, deceased ; 
20 Enos 8S. Arnold and William J. Rand, firm of Arnold & 

Rand; Asa Amick, John Smith, George W. Summers, of the 
firm of Syle, Millan & Co.; Alexander G. Clarke, Samuel Price, R. 
W. Clarkson, administrator of James Clarkson, deceased; Isaac 
Read, the administrator of Martin P. Brooks, deceased ; Thomas 
Ellis and Charles Ellis, George Mayes, Ira Hart, Conway Spillinan, 
Isaac Parker, of the firm of Vintroux & Parker; Robert A. Thomp- 
son, John and Joseph H. Rogers, firm of Rogers & Brothers; Wash- 
ington Chamberlain, Francis P. Nash, Thomas Trunbull and Edward 
Trunbull, R. R. Humphreys & Co., James Jones, and John B. 
Shirky, administrator of John C. Matheny, deceased, may be made 
parties defendant to this bill, and that all the defendants aforesaid 
and each of them be required to answer this bill and each and 
every allegation thereof upon their several corporal oaths, and also 
each and every one of the above-named defendants who dre men- 

tioned und secured in the aforesaid deed of trust be required 
21 to answer and say on their respective oaths whether their 

several claims against the said Clarkson have been paid off 
or not; and, if not, how much, if any, has been paid thereon and 
what is still due. 
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Your orator would further pray that inasmuch as the said John 
J. Williams has removed from the State that your honor will sub- 
stitute in his place a suitable and discreet person as trustee in said 
deed; that an account may be taken by a master commissioner of 
this court to show what payment- and how much have been made on 
the debts secured by the trust deed aforesaid and what is still due; 
that the lands conveyed by said trust deed, with the exception of 
the widow’s dower in the Allen trust aforesaid, may be subjected to 
sale, as well as all the other lands and property of the said John N. 
Clarkson within the jurisdiction of the court, and the proceeds 
thereof, as well as the surplus funds aforesaid of said Clarkson, or so 

much as may be necessary, appropriated to pay your orator's 
22 claim aforesaid, and that your orator may have such other 
and further relief and decree in the premises as to your honor 
may seem meet and proper; and as in duty bound your orator will 


ever pray, &c. 
MILTON PARKER, 
By SMITH & KNIGHT, Sol’s. 


The exhibits referred to in the foregoing bill are as follows: 
Exuisit No. 1. 


“This deed, made this 14th day of August, in the year 1852, be- 
tween John N. Clarkson, of the one part, and John J. Williams, of 
the other part, witnesseth : 

That the said Joho N. Clarkson doth grant unto the said John J. 
Williatns the following property, to wit: All that tract or parcel of 
land lying and being in the county of Kanawha, together 
with the tenements and premises thereunto belonging, which 
wus conveyed unto the said John N. Clarkson .by George 
W. Summers, trustee, &c., by deed bearing date on the 10th 

day of September, 1851, and of record in the clerk’s 
23 office of the county of Kanawha, to which reference is made 

for more particular description; and also a certain lot or 
parcel of land lying and being in the said county of Kanawha and 
in the town of Charleston, estimated to contain one and three-fourths 
of an acre, being the same lot which was conveyed by Van B. Don- 
nally and Mary B., his wife, to the said John N. Clarkson by deed 
bearing date on the 5th day of November, 1851, and of record in 
the clerk’s office of the county court of Kanawha, to which reference 
is made for mere particular description; and also certain lots or 
parcels of land lying and being in the county aforesaid, upon which 
the said Clarkson now resides, and being the same land which was 
conveyed to him by James M. Laidley and Ann M., his wife, by 
deed bearing date on the 6th day of September, 1851, and of record 

in the clerk’s office of the county of Kanawha, to which refer- 
24 ence is made for more particular description ; and also five 

lots or parcels of land lying and being back of the town of 
Charleston, in the county of Kanawha, being the same land that 
was conveyed to the said John N. Clarkson by William Hedrick 
and Mattie S., his wife; Elizabeth V.Cox and Sarah Cox, wife of 
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Charles A. Cox, by deed bearing date the 10th day of May, 185], 
and of record in the clerk’s office of Kanawha county, to which deed 
reference is made for more particular description * * * 

[In trust to secure the following debts and to indemnify the follow- 
ing acceptors, endorsers, and securities: * * * 

A debt due James Clarkson of $7,000 by note dated 6th day of 
January, 1848, payable five years after date, with interest from 
Es AEN ig 

Now, if the said John N. Clarkson shall well and truly pay the 

above-secured debts and save harmless the above-mentioned 
25 endorsers, acceptors, and securities within three months from 

this time, then this deed shall be void; but if all or any of 
said debts shall remain unpaid, or any of the said endorsers, ac- 
ceptors, or securities, after the lapse of three vears from this date be 
not indemnified and saved harmless, then the trustee shall proceed 
to sell according to the terms of the sixth section of chapter 117 of 
the Code of Virginia. The said John N. Clarkson doth covenant 
and agree to warrant generally the property herein conveyed, and 
it is understood that the said John N. Clarkson shall retain the pos- 
session of the property, both real and personal, herein conveyed 
until default be made herein and the property be required for sale ; 
and it is further agreed and understood that the said John J. Wil- 
liams may at any time, with the consent of the said Clarkson given 
in writing, sell any or all of the property herein conveyed at private 
sale, but he shall apply the proceeds of such sale to the payment 

of the debts herein secured and to the indemnity of the 


26 endorsers, acceptors, or securities as may have paid any por- 
tion of the moneys for which they are respectively liable 
pro rata, 


In witness whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 
JOHN N. CLARKSON. [sgat. 
JOHN J. WILLIAMS. <7, 


KANAWHA County Court CLERK’s OFFICE, 
August 14th, 1852. 


This deed was this day presented to me and duly acknowledged 
by John N. Clarkson and John J. Williams, parties thereto, and was 
so acknowledged after another deed of trust executed by said Clark- 
son to John J. Williams partly on same property conveyed by this 
deed, and is thereupon admitted to record. 

Teste: JOHN DRYDEN, Dep., 

For A. W. QUARRIER, Clerk.” 


EXHIBIT. 


Clarkson to Ruffner. 


27 “This deed, made this eleventh day of May, in the year 
1854, between John N. Clarkson and Ann L. Clarkson, his 
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wife, of the first part, and Daniel Ruffner, of the second part, all of 
the county of Kanawha and State of Virginia, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of two thousand three hundred and twenty-three dollars 
und seventy-five cents to (hem in hand paid, at and before the en- 
sealing and delivery of these presents, the receipt of which is hereby 
acknowledged, have given, granted, bargained, and sold, and they do 
hereby give, grant, bargain, sell,and convey, unto the said party of the 
second part and to his heirs and assigns all their right, title, interest, 
claim, and demand, both at law and in equity, of, in, and to the 
following property, to wit: 

All that lot, piece, or parcel of land and premises, containing, by 
estimate, 9 or 10 acres, be the same more or less, near to the corporate 

limits of the town of Charlestown, in said county, the same 
28 at. present owned and occupied by John N. Clarkson and in 
which he now resides, being bounded on three sides, the 
northern, eastern, and western, by three different streets, and on the 
other, the southern side, by the lots of William A. Whitteker and 
David C. Kline, and including all the land, buildings, and appur- 
tenances conveyed by James M. Laidley and wife to the said John 
N. Clarkson by deed bearing date on the 6th day of September, 
1851, and also all the lots of land conveyed to the said Clarkson by 
William Hedrick and wife, Elizabeth V. Cox, and Sarah Cox by 
deed bearing date ou the 10th day of May, 1851, both of which deeds 
are duly recorded in the clerk’s office of the county courtof Kdnawha 
county and to which reference may be had for a more accurate 
description of the property hereby conveyed, subject, however, 
to the deeds of trust upon said property—one, in favor of Mathew 
Dunbar, dated on the 29th day of July, 1852, and given to 
secure a debt of $2,021.60 due from said Clarkson to said 
29 Dunbar: the other, to J. and W. F. Goshorn, dated the 
14th day of August, 1852, and given to secure a debt due 
from said Clarkson to said J. and W. F. Goshorn amounting to 
$3,108.93, both of which deeds are liens upon said land and are 
duly recorded in the clerk’s office of Kanawha county court; and 
the said parties of the first part expressly reserve and except from 
this sale and conveyance a space of ground twenty-five feet in 
width, beginning on the line of the cross-street at a point 25 feet 
from the Louthwestern corner of said land and opposite to the lot 
of John G. Wright, thence in an eastern course parallel with the 
back line of said David C. Kline’s lot about 120 yards to the back 
line of the lot conveyed by the said Laidley to the said Clarkson 
aforesaid ; thence continuing from that point a space of seven feet 
in width for about 60 yards, parallel with the lots owned and occu- 
pied by William A. Whittiker and Aaron Whittaker, to the point 
where there is now an offset of about seven feet in width in 
30 said lot; to have and to hold the premises hereby conveyed 
and the interest therein to the said party of the second part 
and to his heirs and assigns forever; and the said parties of the 
first part covenant to and with the said parties of the second part 
that they will warrant generally the property hereby conveyed. 
2—342 
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Witness the following signatures and seals: 
JOHN N. CLARKSON. [SsEAL. 
A. L. CLARKSON. os, 
STATE OF VIRGINIA, |... 
1 > To wit: 
County of Kanawha, | 
I, John Dryden, a notary public for the county of Kanawha and 
State of Virginia, do certify that Ann L. Clarkson, the wife of John 
N. Clarkson, whose names are signed to the writing above, bearing 
date on the 11th day of May, 1854, personally appeared before me, 
in the county aforesaid, and, being examined by me privily and 
apart from her husband and having the writing aforesaid 
31 fully explained to her, she, the said Ann L. Clarkson, acknowl- 
edged the said writing to be her act and deed and declared 
that she had willingly executed the same and does not wish to re- 
tract it. 
Given under my hand this 11th day of May, 1854. 
JOHN DRYDEN, 
: Notary Public. 


KANAWHA County CowrT, 
CLERK’s OrrFicr, May 11th, 1854. 
This deed was this day presented to me and duly acknowledged 
by John N. Clarkson, party thereto, and thereupon, together with 
the certificate thereto ahnexed, admitted to record. | 
Teste : JOHN DRYDEN, Dep., 
For A. W. QUARRIER, Clerk. 


A copy. 
TO JNO. SLACK, Recorder.” 
EXHIBIT. 
Ruffner and Wife to Jeffries. 
32 This deed, made this 24th day of March, in the year 1858 


between Daniel Ruffner and Elizabeth Ruffner, his wife, of 
the first part, and George Jeffries, of the second part, all of the 
county of Kanawha and State of Virginia, witnesseth : 

That the said party- of the first part, for and in consideration of 
the sum of eight thousand dollars, secured to be paid to the said 
parties of the first part by the said parties of the second part at the 
date of these presents, have given, granted, and sold, and by these 
presents do hereby give, grant, bargain, sell, and convey, unto the 
said party of the second part and to his heirs and assigng all their 
right, title,and interest in and to that lot of land and premises con- 
taining, by estimate, nine or ten acres, be the same more or less, 
near to the corporation limits of the town of Charleston, in said 
county and State, at present owned and occupied by the said Daniel 
Ruffner, and in which he now resides, being bounded on three sides, 
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the northern, eastern, and western, by three dif-erent streets, 
33 and on the other, the southern, by the lots of William A. 

Whittaker and Dan’! C. Kline, and including all the lands, 
buildings, and appurtenances conveyed by James M. Laidley and 
wife to John N. Clarkson by deed bearing date on the 6th day of 
Sept., 1851, and also all the lots of land conveyed to the said Clarkson 
by William Hedrick and wife, Elizabeth V. Cox, and Sarah Cox by 
deed bearing date on the 10th day of May, 1851, all of which deeds 
are duly recorded in the elerk’s office of the county court of Kanawha 
county, and which lands are also conveyed by the said John N. 
Clarkson and wife to the said Daniel Ruffner by deed bearing date 
on the llth day of May, 1854, and also recorded as aforesaid; but 
the said parties of the first part except and reserve from this sale 
and conveyance a space of ground twenty-five feet in width, lying 
on the line of the cross-street, at a point 25 feet from the south west- 

ern corner of said land and opposite to the lot of John G. 
34 Wright; thence in an eastern course parallel with the back 

line of said Daniel C. Kline’s lot about 120 yards to the back 
line of the lot conveyed by the said Laidley to the said Clarkson as 
aforesaid ; thence from that point a space seven feet in width for 
about 60 yards, parallel with the lots owned and occupied by Wm. 
A. Whittiker and Aaron Whittiker, to the point where there is an 
offset of about 7 feet in width in said lot; to have and to hold the 
premises conveyed and all the interest therein to the said party of 
the second part and to his heirs forever; and the said parties of the 
first part covenant to and with the said parties of the second part 
that they will warrant generally the property hereby conveyed. 

Witness the following signatures and seals: 
DANIEL RUFFNER. beeat 
ELIZABETH RUFFNER. [sea . 


STATE OF VIRGINIA, la 
- oe - Tow: 
County of Kanawha, | 
30 I, John Dryden, a notary public for the county and State 
aforesaid, do certify that Daniel Ruffner, whose name is 
signed to the writing above, bearing date on the 24th day of March, 
1858, has acknowledged the same before me in my county afore- 
suid; and also that Elizabeth Ruffuer, wife of the said. Daniel Ruff- 
ner, whose name is signed to the writing above, dated as aforesaid, 
personally appeared before ine in the county aforesaid, and, being 
examined by me privily and apart from her husband, and having 
the writing aforesaid fully explained to her, she, the said Elizabeth 
Ruffner, acknowledged the said writing to be her act, and declared 
that she had willingly executed the same and does not wish to retract 
it. eS . 
Given under my hand this 26th day of March, 1858. 
JOHN DRYDEN, 
Notary Public. 
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KANAWHA County Cowrt, 
CLERK’s OFFice, April 2d, 1858. 


This deed, together with the certificate thereto annexed, 


36 was this day presented to me and thereupon admitted to 
record. | 
Teste : : JOHN DRYDEN, Deputy, 


For A. W. QUARRIER, Clerk. 
A copy. 
Teste: JOHN SLACK, Recorder.” 


EXHIBIT. 
Clarkson and Wife to Swann. 


This deed, made this 2Ist day of July, 1858, between John N. 
Clarkson and Ann, his wife, of the one part, and T. B. Swann, of the 
second part, witnesseth : 

That, in consideration of $2,372.99, the said Clarkson and wife do 
grant unto the said Swann the following property, house and lot, 
in the town of Charleston, to wit: A house and lot now occupied 
by John S. Moseley, containing about two acres of land, more or 
less, and lying opposite the carriage shop of ¢ Burlkes, and 
adjoining the property — William Fisher, , Saunders, and 
others, the same being the house aad lot sold and conveyed 
to John N. Clarkson by V. B. Donnally and Mary B., his wife, by 
deed bearing date 5th day of November, 1851. 

The'said Clarkson and wife doth warrant generally to said Swann 
the title to the property hereby conveyed, and the gaid Clarkson and 
wife acknowledge the receipt from the said Swann for the aforesaid 
sum of $2,372.99 in the following manner, to wit: $250 in cash and 
the residue ($2,122.99) by the payment, discharge, and satisfaction of 
two judgments in Kanawha circuit court, rendered at the fall term, 
1857, of Kanawha circuit court in favor of T. B. Swann against John 
N. and D. J. W. Clarkson, one for $554.25 and the costs, and the 
other for $1,447.45 and the costs, which said two judgments, together 
with the interest and costs, at this day amount to the residue of the 
purchase-money aforesaid, to wit, $2,122.99, which, together with 
the cash payment aforesaid, makes up the sum of $2,372.99 afore- 


‘ 
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sald. 
38 Witness our hands and seals. 
JOHN N. CLARKSON. [skat. 
A. L. CLARKSON. SEAL. 
T. B. SWANN. SEAL. 
STATE OF VIRGINIA, =| yD, 


County of Kanawha, | 


I, John Dryden, a notary public.in and for the county aforesaid, 
in the State of West Vi irginia, do certify that John N. Clarkson and 
Thomas B. Swann, whose names are signed to the writing hereto 
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annexed, bearing date on the 21st day of July, 1858, have acknowl- 
edged the same before me in my county aforesaid. 
Given under my hand this 21st day of July, 1858. 


JOHN DRYDEN, N. P. 


STATE OF VIRGINIA, 1 on 

County of Kanawha, | To wit ; 

yo J 

I, John Dryden, a notary public in and for the county aforesaid, 

in the State of Virginia, do certify that Ann L. Clarkson, wife of 

John N. Clarkson, whose names are-signed te the writing 

39 hereto annexed, bearing date on the 21st day of July, 1858, 

personally appeared before me in the county aforesaid, and, 

being examined by me privily and apart from her husband and 

having the writing aforesaid fully explained to her, she, the said 

Ann L. Clarkson, acknowledged the said writing to be her act, and 

declared thatshe bad willingly executed thesame and does not wish 

to retract It. 

Given under my hand this 29th day of September, 1858. 


JOHN DRYDEN, N. P. 


For and in consideration of $5.00, in hand paid, we, A. W. Quarrier 
and James Clarkson and Isaac Noyes and each of us for himself 
alone, release unto T. B. Swann, assignee of John N. Clarkson, any 
and all trusts or other liens we or either of us may have on the 
house and lot mentioned in the annexed deed; but this release is nut 
intended to release our lien upen any of the other property of John 

N. Clarkson in any trust deed recorded in Raneebe county 
40 court clerk’s office. 
Witness our bands and seals this 21st day of July, 1858. 
A. W. QUARRIER. mrs, 
JAMES CLARKSON. [SsgAL. 


STATE OF VIRGINIA, { To wit: 
County of Kanawha, | Bae 


I, John Drvden, a notary public in and for the county aforesaid 
in the State of Virginia, do certify that on the 21st day of July, 1858, 
Alexander W. Quarrier, and that on the 24th day of September, 
1858, James Clarkson, whose names are signed to the writing hereto 
annexed, bearing date on the 21st day of July, 1858, acknowledged 
the same before me in my county aforesaid. 

Given under my hand this 24th day of September, 1858. 

JOHN DRYDEN, N. P. 


KANAWHA County CLERK’s OFFICE, 
September 29, 1858. 


This deed, together with the certificate thereto annexed, and 
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41 the deed of release, with the certificate thereto annexed, were 
this day presented to me and all admitted to record. 
Teste : JOHN DRYDEN, Deputy, 
For A. W. QUARRIER, Clerk. 
A copy. 
Teste : JOHN SLACK, Recorder. 


EXHIBIT. 
Deed. Swann to Mayes. 


Whereas John N. Clarkson and wife, by deed of record in Ka- 
nawha county court clerk’s office, conveyed to T. B. Swann a lot or 
parcel of land and tenements lying on back street and immediately 
opposite the property of S. Burke, the same being the property on 
which C. Rand and his family lately lived; and whereas T. B. 
Swann has since sold and conveyed a nook and corner of said lot to 
Charles Bryant by title deed of record, showing the lot now enclosed 

with a figure resembling a square, and all under fence ; and 
42 whereas said Swann, after reserving and retaining to himself 

(923) ninety-two and a half feet of said lot fronting on back 
street and adjoining the lot of Nelson Mahon and extending along 
the street towards the house upon the property, and also extending 
back to the lots of John A. Truslow, so*as to lay also 924 feet on 
John A. Truslow’s lot, he sold to E. W. Mays the rest and residue 
of said lot and tenements, embracing all the houses on the property, 
and extending the street beyond the houses about 18 feet so as to 
leave to said Swann 924 feet on the street aforesaid, and extending 
also back to the Truslow line on the back of this lot : 

Now, therefore, this deed, made this 4th day of January, A. D. 
1860, between Thomas B. Swann, of the first part, and Ezekiel W. 
Mayes, of the second part, witnesseth : 

That in consideration of $2,200 in hand paid, the receipt whereof 

in full is hereby acknowledged, the said T. B. Swann doth 
43 grant unto the said E. W. Mays the lot, honse, and tenements 

aforesaid, expressly and forever reserving and retaining to 
himself and his heirs (923) ninety-two and one-half feet of said lot, 
to adjoin the lot of N. Mahon, where the two lots corner on back 
street near the county jail, and extend along the street 92} feet to- 
wards the house for quantity, said 924 feet to extend back the entire 
length of the lot to the lot of John A. Truslow on the back line. 

And the said Swann doth warrant unto said Mayes the title to 
said lot forever, excepting and reserving the 92} feet aforesaid unto 
said Swann forever. ’ 


Witness the following signature and seal : 
THOMAS B. SWANN. [sgAt.| 
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KANAWHA County Court, | 
CLeRk’s Orrice, January 4th, 1360. 
This deed was this day presented to me and duly acknowledged 
by Thomas B. Swarn, party thereto, and thereupon admitted 
44 to record. 
Teste: JOHN DRYDEN, Dep., 
For A. W. QUARRIER, Clerk. 
. A Copy. 


Teste : JNO. SLACK, Recorder. 
EXHIBIT. 
Swann to Mayes. 


This deed, made this the 3lst day of January, 1860, between 
Thomas B. Swann, of the first part, and E. W. Mayes, of the second 
part, witnesseth : 

That, in consideration of $900 in hand paid, the receipt whereof is 
hereby acknowledged, the said Swann doth grant unto the said 
Mayes ninety-two and one-half (924) feet of land ow back street, op- 
posite Burke’s shop and adjoining the property lately granted bv 
said Swann to said Mayes (and the same being the residue of said 

lot), the said 924 feet to extend back to the Truslow lot: 
45 To have and to hold unto the said Mays this said (924) 
ninety-two and a half feet, with covenants of general war- 
ranty, forever. 
Witness the following signature and seal : 


T. B. SWANN. [seat] 


KanawHha County Court, 
Crierk’s Orrice, January 30, 1860. 
This deed was this day presented to me and duly acknowledged 
by Thomas B. Swann, party thereto, and thereupon admitted to 
record. . 


Teste: A. W. QUARRIER, Clerk. 

A copy. 

Teste: JNO. SLACK, Recorder. 
46 I-XHIBIT. 


Mayes and Wife to Young. 


This deed, made this 10th day of June, 1864, between Ezekiel 
Mayes and Malinda, his wife, of the first part, and John D. Young, 
of the second part, witnesseth : 

That the said parties of the first part, in consideration of the sam 
of three thousand dollars, do grant unto the said John D. Young, 
with covenants of general warranty, the two followmg-described 
lots in the town of Charleston, West Virginia, one of which fronts 
on back street ninety-two and a half feet, opposite Burke’s carriage- 
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shop, and the same lot conveyed to said E. Mayes by Thomas B. 
Swann, by deed dated the 31st day of January, 1860, and duly re- 
corded in the clerk’s office of Kanawha county in Book W, page 232, 
to which reference is made; the other lot, also on back street afore- 
said and adjoins the lot herein first described, and also con- 
47 veyed to said Mayes by said Thomas B. Swann, by deed dated 
the 4th day of January, 1860, and recorded us aforesaid in 
00k W, page 231, to which reference is also made, on which lots 
there is a large brick house and brick office, built and for many 
vears occupied by Col. Joseph Lovell, on the northeast side of said 
back street; to have and to hold the same tothe said John D. Young 
forever; and the said Mayes retains a vendor’s lien for three hun- 
dred and sixty-nine dollars and eighty-six cents, the residue of pur- 
chase-money on said lots, to secure the payment thereof, which sum 
is evidenced by the single bill of said John D. Young for that sum, 
bearing date on the 28th day of May, 1864, and payable on de- 
mand. 
The consideration paid by said Young is thirty-one hundred dol- 
lars, and the words “vith covenants of general warranty” inter- 
lined before signing this deed. 


48 Witness our signatures and seals the day and year first 
aforesaid. 
E. W. MAYES. SEAL. 
MALINDA MAYES. — 


KANAWHA County RECORDER’s OFFICE, 
June the 14th, 1864. 


I, John Slack, recorder in and for the said county of Kanawha, 
do hereby certify that Ezekiel M. Mayes and Malinda Mayes, his 
wife, whose names are signed to the foregoing deed, be: aring date the 
10th day of June, 1864, this day appeared before me in my office 
and acknowledged the same as their act and deed for the purposes 
therein set out, and the said Malinda, wife of the said Ezekiel, being 
examined by me privily and apart from her husband and having 
the deed aforesaid fully explained to her, declared that she had will- 
ingly signed and executed the same and that she did not wish to re- 
tract it, and thereupon the same, being duly stamped, was admitted 
to record. 


‘Teste : | JNO. SLAC K, Recorder. 

A copy. 

Teste : JNO. SLACK,, Recorder. 
49 And at another day, to wit, at a circuit court held, as afore- 


said, on the 8th day of June, in the year 1866, came Robert 
W. Clarkson, a party defendant to this suit, and by leave of the court 
entered his appearance and by counsel tendered his answer, which 
was filed and is in the words and figures following, to wit: 


E. B. KNIGHT, ADM’R, 4c. 


“Answer of R. W. Clarkson, Administrator. 


To the Hon. D. Polsley, judge of Kanawha circuit court : 


The separate answer of Robert W. Clarkson, administrator of 
James Clarkson, deceased, to a bill of complaint filed against him- 
self and others by Milton Parker. 

This respondent, after the usual reservations, answers and says: 

That it is true, as alleged in the bill, that the defendant, John N. 
Clarkson, executed, on the 14th August, 1852, a deed of trust to John 
' J. Williams to secure a large number of creditors, among others 

your respondent’s intestate, James Clarkson, in the sum of 
50 $7,000, with legal interest thereon from 6th January, 1848. 

It is also true that said debt nor any part thereof has ever 
been paid, and that the whole sum, with the interest, is still due. 
The property conveyed in the trust deed is correctly described in 
the bill, with one exception. Sybil Allen has an interest in the salt 
property described in the trust deed beyond her dower. In a pro- 
itine had in a chancery suit pending in this court, in which none 
of the trust creditors were parties, the court decreed a specific per- 
formance of a contract between Sybil Allen and John N. Clarkson 
made subsequent to the date of said trust. Under this decree a por- 
tion of the salt property has been sold and bought in by said Sibil. 
All of these proceedings are void as far as the trust creditors of the 
said Clarkson are concerned, and the whole salt property is liable to 

their debts, except the dower of the said Sybil. This re- 
o1 spondent concurs in the prayer of the bill that the trust prop- 

erty be sold; that a trustee be appointed and the proceeds be 
distributed among the creditors, among whom your respondent is 
the largest ; and, having fully answered, respondent prays to be hence 
dismissed. 

R. W. CLARKSON, 
Adm’r of Jas. Clarkson, Deceased. 
SUMMERS, Sol. 


KANAWHA County, 70d wit: 
Rk. W. Clarkson makes oath that he is informed and believes that 
the foregoing answer is true. 
Given under my hand this 7th day of November, 1865. 
JNO. A. TRUSLOW, 
J. P. for the County of Kanawha.” 


Decree Recommitting Cause to Com’r Laidley. 


And at another day, to wit, at a circuit court held for the county 
aforesaid, at the court-house thereof, the 21st day of June, 1870. 

On motion of the defendants, by counsel, it is ordered that 

o2 the general report made and returned in this cause, shewing 

a table of the judgments and other liens upon the real estate 

of the def’t Clarkson, be recommitted to Alexander T. Laidley, who 
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is hereby appointed a special commissioner for ascertainibg and re- 
porting the unsatisfied judgments and liens aforesaid. 

And said special commissioner is hereby directed to report no debt 
or judgment as due and unpaid unless assorted and established ac- 
cording to the rules adopted by this court as to causes before master 
commissioners in chancery, and said special commissioner shall give 
thirty days’ notice of the time and place of proceeding to execute 
this order by advertisement in one of the newspapers published in 
Cbarleston, as prescribed by rules. 

And, it appearing to the court that there is a fund of more than 
four thousand dollars standing to the credit of this suit and in the 
hands of the receiver of this court which ought to be distributed 
and paid over to those entitled to the same— 

[t is therefore further ordered that said special commis- 
sioner make out and return, at as early a day as practicable 
during the present term, a special report shewing to what debts said 
fund is legally applicable, exhibiting a table of the unsatisfied judg- 
ments according to their priorities, and if such priorities have been 
disturbed by the deed of trust executed by the def’t Clarkson on the 
16th day of November, 1857, to indemnify 8. A. Miller & J. K. John- 
son, that he include in such table a list of the judgments rendered 
against said defendant prior to the last-mentioned date, and which 
were docketed within the time prescribed by law, so as to preserve 
the lien thereof as against a purchaser for value without notice. 
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And at another day, to wit, at a circuit couft held as aforesaid the 
16th day of November, 1871. 


Motion to Remove Cause to U. S. Court. 


Mitton PARKER, Comp'’t, 
v8. 
JoHN N. CLarKson & Others, Def’ts. 


In chancery and on petition of C. G. Hussey & Co. 


54 Came the petitioners, C. G. Hussey & Co., by their counsel, 
and tendered their petition and affidavit in this cause, and 
moved the court to remove the same to the district court of the 
United States for the district of West Virginia, holden at Charles- 
ton, there to be beard, tried, and determined. 
Whereupon time was taken to consider of said motion. 


And at another day, to wit, at a circuit court held, as aforesaid, the 
7th day of July, 1871, came Hussey & Co. and John Johns, assignee, 
and tendered their petition in this cause. : 

And at another day, to wit, at a circuit court held, as aforesaid, 
the 8th day of July, 1871, the defendants, C. G. Hussey & Co. and 
John Johns, assignee of John N. Clarkson in bankruptcy, filed their 
petition in this cause and an affidavit under the act of Congress, 
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stating that the petitioners, C. G. Hussey & Co., are citizens 
55 of the State of Pennsylvania, and the petitioner, John Johns, 
assignee, &c., that he is a citizen of the State of Virginia; 
that certain persons, Henry Chappell and others, parties to this cause, 
are citizens of the State of West Virginia, and that in this suit there 
is a controversy between the petitioners, C. G. Hussey & Co. and 
John Johns, assignee, &c. (in different rights), and Henry Chap- 
pel and others, the defendants in this suit, who are set out in said 
petition as and really are citizens of the State of West Virginia, 
where this suit is pending, and in this suit that the matter in dis- 
pute exceeds $500, exclusive of costs, & that they, the petitioners, 
C. G. Hussey & Co. and John Johns, assignee, &c., have reason to 
and do believe that from prejudice or local influence they and each 
of them will not be able to obtain justice in this court; and there- 
upon the said Hussey & Co. and Jobn Jolins, assignee, tendered a 
bond with T. B. Swann, responsible person, and B. H. Smith, his 
surety, conditioned according to act of Congress, and in the 
56 penalty of $500.00; and the court deeming said bond and 
surety sufficent, on motion of C.G. Hussey & Co. and Jobn 
Johns, assignee, it is transferred to the U. 8. district court held 
at Charleston and having circuit court powers, there to be finally 
heard, tried, and determined. 
The affidavit and petition referred to in the foregoing decree are 
in the words and figures following, to wit: 


elition & Affidavit. 


“To the Hon. J. W. Hoge, judge of Kanawha circuit court: 
Your petitioners, John Johns, assignee of J. N. Clarkson in bank- 
ruptcy, and a citizen and inhabitant of the State of Virginia, and C. 
G. Hussey & Charles Avery, partners in business, using the name 
of C. G. Hussey & Co., and citizens and inhabitants of the State of 
Pennsylvania, respectfully represent unto your honor that they are 
parties defendants, and also pl’t’ffs on bill of review and petition in 
a suit pending in chancery in your honor’s court, in Kanawha 
county, in which Milton Parker is compl’t and John N. 

o7 Clarkson and others are defendants. 
That among the defendants are E. Hemmings, 8. Thorn- 
burg, A. H. Beach, Henry Chappell, J. H Brown, Ann Thomas, J. 
M. Laidley, & J. D. Lewis, & J. C. Ruby, all of whom are citizens 
and inhabitants of the State of West Virginia; that said suit is 
now pending in said circuit court of Kanawha county, and in said 
suit there is a controversy between your petitioners in different 
rights, and the aforesaid parties, citizens and inhabitants of the State 
of West Virginia, in which said suit is pending; that the matter in 
dispute exceeds the some of $500, exclusive of costs. Your peti- 
tioners have reason to and do believe that from prejudice or local 
influence they nor either of them will not be able to obtain justice 
in such State court; they file this petition for the removal of said 
cause of Parker vs. Clarkson aud others, now pending in the circuit 
court for Kanawha county, West Virginia, unto the district court 
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of the U.S., held at Charleston, W. Va., the same being in 
58 the district where this suit is pending, &c. 
C. G. HUSSEY & CO., 
By Counsel. 
JOHN JOHNS, Assignee, 
| By Counsel. 
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T. B. SWANN 
! J. EB. KENNA, Sol’s. 


WEsT Vinetsta, Kanawha County, Charleston Township : 


This day J. N. Clarkson,a party to the above-mentioned suit, came 
in person ‘before me, at my said Co. and township, and made oath 
that the matters and things set out and the facts stated in the fore- 
going petition are true. 

Given under my hand this 5th July, 1871; and I do certify that 
Tam a justice for Charleston tow nship, Ka. Co. 

JNO. A. TRUSLOW, 


Justice of Charleston Township.” 


And now, at this day, to wit, at a circuit held for Kanawha county, 

at the court-house thereof, on the 10th day of April, 1872, came 

the parties, by their attorneys, and it appearing to the 

59 court that on the petition of the said Milton Parker and —_ 

oihers an order was made by this cotrt on the 8th day of 

July, 1871, reciting by mistake that a bond had been filed in pur- 

suance of an act of Cangress to remove this cause to the district 

court of the United States for the district of W est Virginia, having 
circuit court powers ; 

And it appearing to the court that no bond has been filed in this 
court, as stated in said order; and now, on this day, the said peti- 
tioners filed a bond in the penalty of $1,000, conditioned according 
to the act of Congress in such case made and provided, and on their 
petition, filed as is stated in said order of the 8th July, 1871, and on 
the affidavit of the said C. G. Hussey, this day filed, the sufficiency 
of which affidavit and bond is hereby approved by this court— 

Upon consideration whereof it is hereby ordered that this cause 
| be removed to the said United States district court, according 
a 60 to prayer of the said petitioners and said act of Congress, and 
: that the clerk of this court do forthwith make out and certify 
to said district court of the United States copies of all process, plead- 
ings, depositions, testimony, and other proceedings in said suit. 

The affidavit of said C. G. Hussey referred to in the foregoing 
order is in the words and figures following, to wit: 


| Affidavit of C. G. Hussey. 
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| i “To the Honorable J. W. Hoge, judge of Kanawha circuit court, 
) West Va. 
| Your petitioners, C. G. Hussey and Charles Averey, partners in 
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trade, using the name, firm, and style of C. G. Hussey & Co., and 
citizens and inhabitants of the State of Pennsylvania, respectfully 
represent unto your honor that they are parties defendants, and also 
parties plaintiffs on petition and bill of review in a cause pending, 
on the chancery side of your honor’s court, in Kanawha county, West 
Virginia, in which Milton Parker is complainant and John N. 
Clarkson & als. are defendants. 
That among the defendants are E. Hemmings, A. H. 
61 Beach, H. Chappell, J. H. Brown, J. D. Lewis, J. M. Laid- 
ley, all of whom are citizens and inhabitants of the State of 
West Virginia; that said suit and bill of review therein are now 
pending in said court for Kanawha county, W. Va. 

That in said suit and bill of review there is a controversy between 
your petitioners in different rights and the aforesaid parties, citizens 
and inhabitants of the State of West Virginia, in which State said 
suit is pending; that the matter so in controversy and dispute ex- 
ceeds the sum of $500, exclusive of costs. 

Your petitioners have reason to and do believe that from preju- 
dice or local influences they will not be able to obtain justice in said 
State court. 

They file this petition for the removal of said cause of Parker vs. 
Clarkson & als.,now pending in the cireuit court for Kanawha 
county, West Va., unto the district court of the U.S. for the district 
of W. Va. (having cir. c’t powers), held at Charleston, W. Va., same 

being in the district where this suit is now pending. 
62 15th Sept., 1871. 
C.G. HUSSEY & CO., 
By Counsel. 
T. B.S., Sol. 


STATE OF PENNSYLVANIA, } 


City of Pittsburgh, Allegheny County, § =; 


[, William F. Robb, do certify that I am a notary public, duly 
commissioned and sworn, residing in said city and State. 

And I do further certify that Curtis G. Hussey, one of the mem- 
bers of the above-described firm of C. G. Hussey & Co., came in per- 
son before me, at the city, county, and State aforesaid, and made 
oath that the facts set out in the foregoing petition, so fur as stated 
on his own knowledge, are true, and, so far as stated upon informa- 
tion derived from others, he believes them to be true. 

C. G. HUSSEY. 


Sworn to and subscribed before me this 22nd day of September, 
1871. 
Witness my hand and seal of office. 
[SEAL. | WILLIAM F. ROBB, 
Notary Public.” 


63 And at another day, to wit, the 11th day of April, 1870, 
came the defendants, John Johns, assignee, &c., and C. G. 
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Hussey & Co., by their counsel, and filed their bond for the removal 
of this cause to the district court of the United States at Charleston: 
which bond is in the words and figures following, to wit: 


Bond Removing Cause to U. 8. Court. 


JoHN Jouns, Assignee, «c., 
and 
C. G. Hussey & Co. 


“ Know all men by these presents that we, John Jolins, assignee 
in bankruptey of Jolin N. Clarkson, and C. G. Hussey and Charles 
Avery, partners in business, using the name of C. G. Hussey & Co., 


are held and firmly bound unto Milton Parker in the just sum of 


one thousand dollars, lawful money of the United States of America; 
to the payment of which we bind ourselves, our heirs, &c., jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this 10th day of April, 1872. 

The condition of the above obligation is such that whereas. the 

said John Johns, assignee in bankruptcy as aforesaid, and 
64 the said C. G. Hussey & Co. have applied to the circuit court 

of Kanawha county, in the State of West Virginia, for the re- 
moval to the district (or circuit) court of the United States for the 
district of West Virginia of a certain suit in chancery in said circuit 
court of Kanawha county pending, in which the said Milton Parker 
is plaintiff and the said John N. Clarkson and others are defendants, 
which application has been granted under the provisions of the act 
of Congress for the removal of causes in certain cases from State 
courts, approved March 2, 1867: } 

Now, therefore, if the said John Johns, assignee as aforesaid, C. G. 
Hussey and Charles Avery, partners as aforesaid, shall on the first 
day of the next term ofthe said United States district (or circuit) court, 
to be holden at Charleston, West Virginia, enter in-said court copies 
of all process, pleadings, depositions, testimony, and other proceed- 
ings in said suit, and do such other appropriate acts as by the act to 

which said act of March 2, 1867, is amendatory and required 
65 to be done upon the removal of a suit into the United States 
court, then this obligation to be void, but otherwise to re- 
main in full force and virtue. 
JOHN JOHNS, Assignee, &c., [SEAL. |] 
By JAMES H. FERGUSON, Lis Alt’y. 
. G. HUSSEY, [SEAL. } 
By JAMES H. FERGUSON, ffs Att'y. 
CHARLES AVERY, [SEAL. | 
By JAMES H. FERGUSON, His Att'y. 
JAMES M. LAIDLEY. [seAL.]” 


66 And at another day, to wit, at a district court of the United 

States for the district of West Virginia, held at Charleston, 
on Tuesday, the 21st day of January, A. D. 1873, it appearing from 
the certificate of John Slack, clerk of the circuit court of Kanawha 
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county, in the State of West Virginia, as well as upon the examina- 
tion in open court of John Dryden, deputy clerk of the court afore- 
said, that copies of all process, pleadings, depositions, testimony, and 
other proceedings of said circuit court for said county in the cause 
of Milton Parker against John N. Clarkson & others, lately depend- 
ing in said court, have been filed and entered in this court, it is 
ordered that said cause be here docketed, to de further proceeded in 
hereafter as if it had been originally brought herein. 


And on the same day, to wit, at a district court of the 

67 United States for the district of West Virginia, held as afore- 

said, on the day and year last aforesaid, on motion of the 

defendants, by counsel, it is ordered that the report of Special Com- 

missioner A. T. Laidley, heretofore filed in this cause, be recom- 
mitted to him with directions to report— 

First. All claims against J. N. Clarkson heretofore reported by 
him,either by judgment or otherwise, as well as all claims not here- 
tofore embraced in his report, whether judgment or otherwise, and 
their respective priorities. 

Second. Also the dates of the last issuing of the executions upon 
the several judgments, and whether any judgments or claims are 
barred by the statute of limitations; and, if so, what claims are so 
barred and by whom plead-. 

Third. And the commissioner is also to report the amount of the 
costs of making said reports, and report any further matter as he 

may deem pertinent or any other party in interest may re- 
68 quire. Publication of the time ond place of taking the fore- 

going account shal! be made in some newspaper printed in the 
city of Charleston weekly for four weeks, and the same shall be 
deemed equivalent to personal service on said defendants. 

We agree to the entering of the foregoing amendment to the order 
entered in this cause. 

N. FITZHUGH, 
JAMES M. LAIDLEY, 
For Def'ts. 
SWANN & KENNA, 
For Pt ffs in Bill of Review and Other Oreditors. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held, as aforesaid, on Wednesday, 
the 24th day of December, A. D. 1873. 

This day this cause catne on to be heard upon the motions of 
John Johns, Jr., assignee in bankruptey of John N. Clarkson, bank- 

rupt, to file his petition for a rehearing in this cause, tendered 
69 in the circuit court of Kanawha county, and of C. G. Hussey 

to file the petition tendered by him in said court on the 12th 
day of April, 1873, and of said Hussey to file the bill of review 
heretofore tendered by him in this cause in said court, and of 8. H. 
Early, as trustee of his wife, Henrian Early, heretofore tendered in 
this cause in this court. * * * And it is further adjudged, 
ordered, and decreed that said Commissioner Fontaine shall do and 
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‘ 
perform all the duties required by Commissioner A. T. Laidley by a 
former decree in this cause, but he is to adopt the report made out 
by said Laidley so far as the same shall not appear to him to be 
erroneous. 


* * * ¥ * * *¥ 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held, as aforesaid, on Thurs- 
70 day, the 7th day of May, A. D. 1874. 

It being suggested that since the institution of this suit the 
plaintiff, Milton Parker, and one of the defendants, Samuel H. Early, 
have departed this life; whereupon the suggestion of the death of 
said parties is here entered of record. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held, as aforesaid, on Tuesday, the 
9th day of February, A. D. 1875, the death of the complainant, Mil- 
ton Parker, having been suggested at the last term of this court, on 
motion of E. B. Knight, who has:since been appointed administra- 
tor of the estate of the said Milton Parker, dec’d, by the circuit 
court of Kanawha county, West Virginia, it is ordered that this suit 
be revived and prosecuted in the name of said E. B. Knight, as 
such administrator. 
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71 And at another day, to wit, ata district court of the United 
States for the district of West Virginia held, as aforesaid, on 
Thursday, the 21st day of October, A. D. 1875. 

Ordered, That in making up his report: in this cause Commis- 
sioner Peter Fontaine shall not report any judgment or other claim 
against defendant Clarkson, except in conformity to the rules of this 
court in such case fermen requiring such claim or judgment to be 
laid before him to be reported upon, or has heretofore been claimed, 
before Com’r Laidley, bv petition or otherwise, in writing, to be re- 
ported upon. 


And at another day, to wit, in the clerk’s office of the district court 
of the United States for the district of West Virginia, at Charleston, 
in vacation, on the 2nd day of October, 1877. 

This day Commissioner Peter Fontaine returned and filed 
72 his report in this cause, made in pursuance of decrees here- 
tofore entered herein. 

The report referred to in the foregoing order is in the words and 
figures hitowinn, to wit: 


, 
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“In the District Court of the United States for the District of West 
Virginia, Sitting at Charleston, in Kanawha County, in said 
District. In Chancery. 


| 
Mitton PARKER’s ADMINISTRATOR 
vs. 
Joun N. CrarKson and Others. 


Orrice oF Peter FONTAINE, COMMISSIONER OF 
U. S. Court ror Disrricrt or West VIRGINIA, 
CHARLESTON, West Virainta, Oct. 30th, 1876. 


To the Honorable John J. Jackson, Jun., judge of said court: 


Your undersigned commissioner respectfully reports that 
the following decrees and orders of reference in the above- 
entitled cause have been made ‘and entered by the circuit 
court of Kanawha county, West Virginia, and by your honorable 
court, viz: 

By a decree of the circuit court of Kanawha county, West Vir- 
ginia of the 10th day of April, 1866, it was ordered, among other 
things, that this cause be referred to a master to take, state, and re- 
port the following accounts and facts: 

First. What personal property, if any, the defendant, John N. 
Clarkson, owns within the jurisdiction of this court. 

Second. What real estate the said defendant owned within this 
State at the time the complainant's earliest judgments named in 
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‘his bill were obtained, and the disposition that has since been made 


of the same. 

Third. The liens upon said real estate, whether by trust deed, 
jvdginent, or otherwise, and the priorities of said liens. 

Fourth. Whether the rents, profits, and issues of said real 
74 estate will pay and discharge said liens within five years. 

Fifth. Such other and further matter as any of the parties 
may require or the commissioner deem pertinent. See decree of 
Kanawha circuit court of date above specified. 

Under this decree a notice of the taking of the account therein 
ordered was given by Henry C. McWhorter, who was, at the time 
of giving said notice, a master commissioner in chancery for Ka- 
nawha county, West Virginia. No report under the said decree was 
made or filed in the cause by the said commissioner, Henry C. Mec- 
Whorter, or by any other master commissioner, but a paper which 
purported to be a report made in pursuance of the said decree and 
which was signed by Alexander T. Laidley was filed in said cause 
on the 18th day of February, 1870. At the date at which the said 
paper was filed in this cause the said Alexander T. Laidley was not 

a commissioner in chancery and he had not been appointed 
75 a special commissioner in this cause. The said A. T. Laidley 

was subsequently, on the 21st day of June, 1870, appointed 
a special commissioner in this cause. 

See decree of Kanawha circuit court dated June 21st, 1870. 

This paper, so filed in this cause by Alexander T. Laidley, is the 
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same one that is referred to in subsequent decrees in this cause as 
“the report of A. T. Laidley.” 
See copy of paper filed in Kanawha circuit court clerk’s office on 
February 18th, 1870. 
These facts with regard to the paper that is styled the “ report of 
A. T. Laidley” are noted here because of their bearing on the ques- 
tion of the bar of the statute of limitations to certain claims against 
the defendant, John N. Clarkson, which are set out and described 
in the sa.d paper. - 
Your undersigned commissioner is of the opinion, and so reports, 
that all of the proceedings had by the said A. T. Laidley in 
76 this cause preparatory to the making up of the said paper 
and the said paper itself are null and void and of no effect. 4 


District C. U.S. 


By a decree of the circuit court of Kanawha county, West Vir- 
ginia, of January 21st, 1873, it was provided as follows: 

It is ordered that the report of Special Commissioner A. T. Laidley, 
heretofore filed in this cause, be recommitted to him with directions 
to report— | 

First. All claims against J. N. Clarkson heretofore reported by 
him, either by judgment or be a as well as all claims not here- 
tofore embraced in his report, whether judgment or otherwise, and 
their oy gy eh priorities. . 

Second. Also the dates of the last issuing of the executions upon 
the several judgments, and whether any judgments or claims are 
barred by the statute of limitations; and,if so, what claims are so 

barred and by whom pleaded. | 
77 Third. And the commissioner is also to report the amount 
of the costs of making said report, and report any further 
matter as he may deem pertinent or any other party in interest may 
require. * * 

By a decree of your honorable court dated December 24th, 1873, 
it was provided among, other thing, as follows: 

It is adjudged, ordered, and decreed that Commissioner Peter Fon- 
taine do take, state, and report an account showing “ who has occu- 
pied the said farm since the,said sale thereof, and who has received 
the rents, issues, and profits thereof since that time, and also the 
reasonable value of said rents, issues, and profits, and what i improve- 
ments, if any, have been made on said farm during that time, and 
their value and by whom made. 

And it is further adjudged, ordered, and decreed that said Com- 

missioner Fontaine shall do and perform all the duties re- 
78 quired of Commissioner A. T. Laidley by a former decree in . - 

this cause, but he is to adopt the report made out by said. 
Laidley so far as the same shall not appear to him to be erroneous ; 
but before taking said account he shall publish a notice of the time 
and place of the taking thereof once in each week for four successive 
weeks in some newspaper published in the county of Kanawha, 
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which publication shall be equivalent to personal service on all the 
parties interested in the said account. 
* « *« * x * + 


And at another day, to wit, at a district eourt of the United States 
for the district of West Virginia, held at Charleston, on Wednesday, 
the 7th day of November, A. D. 1877 

This cause came on to-day to be heard upon the papers here- 
tufore read and proceedings had therein and upon the report of 

Com’r Peter Fontain, filed in the clerk’s office October 2nd, 
79 1877, and was argued by counsel Upon consideration 

whereof and for reasons appearing to the court it is adjudged, 
ordered, and decreed that said report be recommitted lo the said 
commissioner, Peter Fontain, to take, state, and report the accounts 
heretofore directed in this cause, after having given ten (10) days’ 
previous 1 notice thereof by pub lication made in some newspaper 
published in Kanawha county, which publication shall be equiva- 
lent to personal service of said notice on all parties interested in 
said report and account, with leave to any party to introduce any 
new testimony before said commissioner rel: ative to the matters upon 
which he is required to report. 

And the said commissioner is ordered to summon the def’t, John 
N. Clarkson, to appear before him to give testimony relative to said 
matters, and if said Clarkson does not appear when summoned, 

 jJeave is granted to any party desiring his evidence 
80 to apply to “the judge of this court for a rule and attachment, 
in vacation, to compel said attendance before said commis- 
—e— 
And at another day, to wit: 


Clerk’s office of the district court of the United States for the district 
of West Virginia, at Charleston, the 14th day of October, 1878. 


This day Commissioner Peter Fontaine returned his report in this 
‘ause, which is here filed. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held at Charleston on Saturday, 
the 30th day of November, A. D. 1878. 

It is ordered that this cause be recommitted to Commissioner P. 

Fontaine to retake, state, and report the accounts heretofore 
81 referred to him, and the commissioner is required, in making 

up his report, to report, separate to itself, each claim and the 
evidence for and against its allowance. 

And the commissioner is required not to report any claim to 
which the claimant or some person for him does not file his claim 
in writing, together with some affidavit or deposition showing that 
the same is not paid in whole or in part and showing the claimant's 
interest therein. 

And on motion of the plaintiff he has leave to file a supplemental 
bill in this cause making Cabell Early and Henrian Early parties 
defendant therein, which is forthwith done, and process is awarded 
thereon against said Earlys to answer, returnable at the December 
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rules, and said supplemental bill is sent to the rule docket to be 
there matured for hearing; and it appearing that the said Cabell 
Early and H. A. Early are non-residents of this district and resi- 
dents and citizens of the State of Virginia, it is therefore 
82 further adjudged, ordered, and decreed that in case persona! 
service of said process cannot be had on them within this 
district that they may be proceeded against by publication in the 
manner prescribed by act of Congress against non-residents. 

And it is further adjudged, ordered, and decreed that after this 
cause is matured for hearing against the said Cabell Early and H. 
A. Early the said commissioners shall take all such evidence as 
may be offered by either party in relation to the occupancy of the 
farm below Charleston, mentioned 1n the bill and proceedings in 
this cause, by whom so occupied, and report thereon to this court 
whether it was so occupied by the consent and permission of the 
wife of Samuel H. Early or of her trustee, and whether Mrs. Early 
or her trustee derived any benefit from said occupation, together 
with any other matter or thing in relation thereto or in relation to 

any claim mentioned in his report which he may deem per- 
83 tinent or proper or which any party may request. 

But before proceeding under this decree he must give no- 
tice of the time and place at which he will do so by advertisement, 
published in some newspaper printed in Charleston, at least once in 
each week for four successive weeks, which publication when so 
made shall be equivalent to personal service of said notice on all the 
parties interested in this suit. 

And it is further adjudged, ordered, and decreed that Commis- 
sioners Knight, Molloban, and Ferguson do proceed to rent the 
said farm for another year from and after the first day of March, 
1879, upon the terms of the former decree herein. 


And at another day, to wit, in the district court of the United 
States for the district of West Virginia, at Charleston, March 3lst, 
1880, in vacation. 
84 This day Peter Fontaine, commissioner in this cause, re- 
turned his report, which is filed. 


And at another day, to wit, in the district court of the United 
States for the district of West Virginia, at Charleston, Jan’y 20, 1881, 
in vacation. 

The complainant in this cause and the defendant, by counsel, 
having asked the undersigned judge of the district court of the 
United States for the district of West Vi irginia to order a recommit- 
ment of the report of Com’r Fontaine, filed on the 31st day of 
March, 1880, in order that this cause may be heard at the next term 
to be holden at C harleston upon the matters arising in said report, 
and counsel representing a large amount and number of debts 
claimed in this cause uniting in asking such recom mittal, it is there- 
fore adjudged, ordered, and decreed that said report of Com’r Fon- 
taine be recommitted to him with instructions to take testimony 
and report— 


| ae 
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85 Ist. Any new or additional evidence which may be adduced 


before him as to any debt allowed or rejected as binding 
upon the real estate of the defendant, as ascertained by him in his 
said report, filed March —, 1880, and upon such evidence make his 
report to the next term of court. 
2nd. In order to avoid unnecessary labor the commissioner shall 
adopt his table and caleulation of interest as to judgments not ex- 
cepted to and as to judgments not reported by him as liens in said 
report, filed the 3lst day of March, 1880, and as to judgments shown 
to have been paid in part, whether heretofore reported or not in said 
report, remodel his table of liens and priorities so as to comply with 
tlie directions of this order, omitting such as may be shown to have 
been paid in full or as not binding upon the defendant's lands, con- 
forming the same to the new or additional proofs which may be 
offered before him, calculating the interest to 18th October, 


86 3rd. Any other matter deemed pertinent by the com’r or 

required by any party to these proceedings. Publication of 
the substance of this order for four weeks in some newspaper pub- 
lished in Kanawha county, W. Va., giving notice of the time and 
place of taking this account and taking evidence shall be deemed 
equivalent to personal service upon all parties hereto; but this 
order is not to operate to delay the final hearing of the case at the 
next term unless the court should be of opinion to sustain excep- 
tions now taken, and the court will reserve the questions of costs 
arising on this motion for future disposition. 

And at another day, to wit, in the district court of the United 
States for the district of West Virginia, at Charleston, on Wednes- 
day, the 4th day of May, 1881. 

This day Commissioner Peter Fontaine returned his report in this 

cause, which is filed. 
$7 The following is an extract from the deposition of John N. 
Clarkson, filed with the report of Commissioner Fontaine 
aforesaid : 


* ~ . * * . - 


22d by same. Are you the same Jolin N. Clarkson that executed 
the deeds of trust filed as parts of the records:in this cause—one 
dated October 3rd, 1857, one dated November 16th, 1857, and the 
ord dated August 14th, 1852” 

Answer. [am. All the debts secured in the deed of trust of Au- 
gust are paid except the one due to my father. The Newman debt 
I paid about 1860. The deed of trust toSamuel A. Miller and Jolin 
R. Johnson was given to secure them as my securities on the pur- 
chase of a coal and salt property that I had bought, situated on 
Kanawha river, up on the other side, which was sold during the 
war to pay the balance of the purchase-money, and that settled 
that. 


* - * * 7 * . 


88 And at another day, to wit, at a district court of the United 


| 


/ 


30 L. NS. YOUNG ET AL., 4C., VS. 


States for the district of West Virginia, held at Charleston, on 
Friday, the 27th day of May, 1881. 

This day this cause came on again to be heard and was argued 
by counsel; and thereupon it is adjudged, ordered, and decreed that 
the 3d & 4th reports of Commissioner Fontaine, filed in this cause, 
be recommitted to said commissioner, and that he report, in addition 
thereto, an account of the following matter- and things: 

The date of the first and of every succeeding execution, if 
any, issued on each of the judgments mentioned in his said reports; 
the return day of each of said executions; whether or not the same 
or any of them were returned and the return made thereon; but 
the court is not concluded as to the law arising upon this enquiry. 

2d. [f any such judgment is claimed by any person other than 

the judgmnent creditor, the name of such claimant and how 
89 he claims, whether by assignment or otherwise. 
3d. What claimants of said judgments appeared before 
said commissioner or Commissioner A. T. Laidley, in person or by 
attorney, and proved their clainys, and how; if by attorney, the 
name of such attorney; who, if any of them, filed petitions or afh- 
davits, or both, to support their claims, either before him or the 
said Laidley, with the date of such filing; and if any such claimant 
appeared before him or said Laidley, in person or by attorney, to 
present or prove their claims under any of said judgments without 
filing petitions or affidavits, who did so and when, the name of the 
atto., if one appeared, and what proof, if any, was offered to prove 
said claims by them. 

4th. Which of the said judgments, if any, are barred by the statute 
of limitations, which limitation is to be computed as follows: First, 

ona judgment on which no execution issued within one year 
90 after the date thereof the limitation is 10 years from and after 

the date of the judgment, except as hereinafter provided. 

7 . . * ‘ = + + 

And the right is reserved to any of the defendants named in the 
bill on whom process was served to claim such benefit as they 
are entitled to as to the statute of limitations by reason of their be- 
ing such defendants. 

And it is further adjudged, ordered, and decreed that said eom- 
missioner take any evidence in the form of depositions which any 
party may offer upon any of the questions of fact growing out of this 
reference to him, and return the same with his report herein to the 
next term of this court. 

* » x ’ + . + 

But before proceeding under this decree the said com’r shall give 
notice of the time and place at which he will commence the taking 
of the account herein directed in the “ Kanawha Gazette,” a news- 

paper published in the city of Charleston, once in each week 
91 for four successive weeks, which notice, when so published, 

shall be equivalent to personal service thereof on all the par- 
ties to this sult. 


. ~ * * * * 


And at another day, to wit, at a district court of the United States 


| 
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for the district of West Virginia held, as aforesaid, on Wednesday, 
the 23d day of November, A. D. 1881. 

This day T. B. Swann, of counsel for plaintiff, and after the decis- 
ion of the court in this cause had been rendered, tendered an at- 
tested copy of a rule of court from the records of the circuit court of 
Kanawha county, entered therein on the 8th day of December, 1868, 
and moved the court to file the same in the papers of this cause, and 
the same is filed accordingly. 

The rule referred to in the foregoing order is in the words 
92 and figures following, to wit: 


“Ata circuit court held for Kanawha county, at the court-house 
thereof, on the 8th day of December, 1868, the following rule is di- 
rected to be entered by the court: 

Ordered, That in all creditors’ suits, by original bill or otherwise, 
wherein decrees are entered referring the cause to a commissioner 
to make up, state, and report an account between the creditors, it 
shall be the duty of such commissioner in his publication of notice 
to insert a clause therein warning the creditors of the defendant or 
defendants, by lien or otherwise, to produce and assert before suid 
commissioner such liens or other claims aforesaid before his final 
report to the court; that upon their failure to do so before such 
final report all such delinquent creditors, by lien or otherwise, shall 

be excluded from any participation in the proceeds arising 
93 from the sale or sales to be had in the cause until all the 

liens or other claims produced and asserted as aforesaid shal! 
be fully paid and discharged according to their respective priorities, 
and that the commissioner aforesaid shall not netice or report any 
such lien or claim not so produced and asserted, nor shall any such 
be allowed in the decree distributing the fund until those produced, 
asserted, and reported are paid and discharged as aforesaid. 

A copy. 


Teste : THOMAS SWINBURN, Clerk.” 


And on the same day, to wit, at a district court of the United 
States for the district of West Virginia held, as aforesaid, on the day 
and year last aforesaid. 

This cause came on this day to be further heard and was argued 
by counsel, and thereupon, upon consideration thereof, it was ad- 

judged, ordered, and decreed that the exceptions taken and 
94 endorsed upon the last report of Master Commissioner Fon- 

taine by McCandless, Means & Co. and the exceptions en- 
dorsed on the several reports in this cause by James M. Laidley, as 
the owner of the Pearce judgment, be, and the same are, sustained 
to the extent that the judgments of the said McCandless, Means & 
Co. and the said Pearse jud-ment are hereinafter decreed and al- 
lowed, and that all the exceptions taken to the said reports which 
have not heretofore been disposed of and which are inconsistent 
with this decree are hereby overruled ; and the court, proceeding to 


.ascertain and determine the claims set out in the bill and proceed- 


ings in this cause, doth adjudge, order, and decree that the first lien 


o 
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on the real estate conveyed by Samuel H. Early and others to 
the said Jolin N. Clarkson by deed dated the 10th day of April, 
1855, and upon the remaining proceeds of the real estate sold by 
Special Commissioner F. A. Lovell on the, 25th day of June, 1864, 

is the cost of this suit in so far as they have not been paid, 
95 including in said costs the sum of $250 allowed to James H. 

Ferguson, Esq., for his services herein rendered as attorney 
for John Johns, Jr., assignee of the said John N. Clarkson, and_also 
the sum of $300 to the complainant, with interest thereon from the 


lst day of June, 1873, which sum was expended by the intestates of 


the complainant in the prosecution of an appeal in this cause in the 
court of appeals of this State, and also including therein the sum of 
$500 to complainant's counsel for their services in the prosecution 
of this cause, and that the second lien upon the real estate so con- 
veyed by the said Early & others is the sum of $1,288.79, with in- 
terest thereon from the 27th day of May, 1881, heretofore decreed to 
Mrs, Henrian Early, less the sum of $566. 95 paid thereon on the 
17th day of November, 1881, the said sum of $566.95 being the pro- 

ceeds of that portion of said real estate sold to the Atlantic 
96 and Northwestern Railroad Co., and after the satisfaction of 


the aforesaid liens; that the liens on the said properties in 
order of priorities and amounts are as follows, to wit: 
Ist. Lien judgment of John Slack, assignee of ‘the Com- 
monweaith of Virginia, for.- ......s<c<n0scent erelneta us  @ot SO 
2nd. The judgment of the complainant for__....-...---- 796 52 
3d. The judgment of J. M. Laidley, assignee of Hurt & 
PII Fi ies ai sin ern cavnddsidin amines 206 72 
4th. Judgment of Ogburne for the complainant for...---- 496 77 
5th. Judgment of John Slack, assignee of Andrew Malcom, 
FOO iste idl tibia th hii nncien tegen citniom caintiam shia PRD ap HC al 49 18 
6th. Judgment of J.M. Laidley, assignee of Sam’! C. Pearce, 
for BDO SOSUSS OU SS OF O6 OHSS OE 6 OCOODO OH OHO OOOO OO 1,300 OU 
7th. Judgment of John Slack, assignee of W. F. & J. H. 
I CU isi sais cite cestiken <cenciiclnieihlh bl ejecta dealt aaa 060 11 


8th. Judgment of the administrator of Henry Chappel for 1,733 50 
9th. Judgments of John Slack, assignee of Kanawha Sav- 

ings Institution and of James H. ee 
10th. Judgment of John Slack, assignee. of Wm. J. Rand- 1,757 41 
jith. Judgment of J. M. Laidley, assignee of Babitt, Good 


I a i i ccccinnsciekticeliceat ivi ia spill ella 652 56 
12th. Judgment of John Slack, assignee of Tillotson Jan- 
RO IE incite nclintn eights thant nts cts wininigiebinthrn auticiiaiiiiagiiiinl 112 46 
eT, OT ET CE 290 74 
97 OO Ee = 
Ae RINE SOE COC a sc seseteiciitienlictonniamcnimunia 192 18 
i) eR ON Se oa ENE OE UN CTS 1,513 66 
And also two judgments of Jas. H. Brown samounting to. 1,609 35 
13th. Judgments of Babitt, Good & Co. ie i 654 10 
14th. Judgments of Putney & Rete Mtntktniiccnnia: BH 


And judgment of R. E. Putney, Jr., & Co. for.....---- 


Sdillieeetiaeeietmmee on t 
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15th. The following judgments, to wit: 


Sete, Sees B Os: Wi 6 cc caste tbetinecacueitnd $1,248 47 
Of Francis Thompson, adm’r, for.................... 2,211 62 
OF POEs GE FN Gels hcnncscnnwstndbedettindon '140 72 
16th. The following judgments, to wit: 

OF Binet Fi eee NC in cwocn bbiicithii dedi 1,521 69 
Of MeUanatess, Meahe & Co. fot i.ccnkdtésown sécdotnde 1,425 87 
Of Francis Thompeon, adm’r, for.............-..-.--. 2,224 42 
Of J. M. Laidley, assignee of Charles Cevenn, for... -. 1,243 27 
And five judgments of James H. Brown, amounting in 

tind GHITGRES 00. oc nnn cic ccccesaunduststeabe Gare ee 


With interest on all of said claims, except the costs and the Early 
claim aforesaid, from the 27th day of May, 1881, until paid. 
And it being stated to the court by the attornevs represent- 
98 ing the parties to this cause that there is, in their opinion, no 
possibility of the proceeds of the said properties reaching the 
claims asserted in this cause, which are subsequent in priority of 
lien to those hereinbefore established, the court, for the present, does 
not ascertain or settle any of the said subsequent liens, but retains 
that portion of this cause for future consideration, in the event that 
such consideration becomes necessary. 

[t is further adjudged, ordered, and decreed that Thomas B. Swann, 
Edward B. Knight, 8. A. Miller, and W. Mollohan, who are hereby 
appointed special commissioners for that purpose, do sell, by way of 
public auction, to the highest bidder, at the door of the court-house 
of Kanawha county, West Virginia,-the real estate conveyed to the 
said Clarkson by Sam’! H. Early & others as aforesaid. 


* * * * * . * 


99 And at another day, to wit: 


CrieRK’s OrFice, April 3rd, 1883. 
This day came the complainant-, by Mess. Miller & Gallaher, their 
counsel, and tendered their bill of revivor, which is here filed. 
The bill “ of revivor” referred to in the foregoing order is in the 
words and figures following, to wit: 


“The bill of revivor filed in the United States district court for the 
district of West Virgiria in the suit of Milton Parker's Adm’r vs. 
John N.Clarkson and others, pending in said court, by E. B. Knight, 
adm’r of Milton Parker, dec’d, against R. E. Putney, Jr., and Moses 
Norton, late partners in trade as Putney & Norton and as R. E. 
Putney, Jr.,& Co.; Thomas B. Swann, Lewis N. Young, Milton W. 
Young, John M. Young, Hattie Slack (wife of John Slack, Jr.), 
America Dix, wife of D. H. K. Dix (the last five named defendants 
being the heirs-at-law of John D. Young, deceased); John F. Hub- 

bard, adm’r of said John D. Young, dee’d; John F. Hubbard, 

100 . adm’rof Ezekiel W. Mavs, dec’d; Malinda Mays, B. F. Mays, 

Fanny Roberts, wife of Thomas Roberts; Marv Gilliland, 
widow of Samuel Gilliland, dec’d; Martha Price, wife of Perry Price; 
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Ella Groves, wife of William Groves; Kate Harmon, wife of Charles 
Harmon; Laura Mays and Robert Mays (the last-named nine de- 
fendants being the heirs-at-law of Ezekiel W. Mays, dee’d), and 
Thomas L. Brown, adm’r of Frances Thompson, dee’d. 


Hon. John J. Jackson, judge of saia court: 

Humbly complaining, the complainant, E. B. Knight, adm’r of 
Milton Parker, dee’d, says that this suit was instituted by Milton 
Parker in December, 1865, in the circuit court of Kanawha county 
by a bill in chancery against John N. Clarkson, D. J. W. Clarkson, 
Jubal Early, trustee, &c.; S. H. Early and wife, A. Crookshanks, J. W. 
Ogburn, John G. Newman, William W. Newman,S. A. Miller, John B. 
Johnson, F. N. Reed, N. Fitzhugh, Charles Hedrick, James M. Laidley, 

Fayette W. Lovell, commissioner, &c.; Isaac Reed, W. A. Quar- 
101 ——srier, William Hedrick, Anthony Lawson, and others prayed to 

be made & made defendants, including Thomas B. Swann, Eze- 
kiel W. Mays, and John D. Young. The prayer of said bill of said 
Parker was that all the lands and property of the said John N. Clark- 
son within the jurisdiction of the court be subjected to saleand the pro- 
ceeds thereof be applied to complainant’s claim, &e. Said bill closed 
with prayer for general relief, &c. Said suit remained for several 
years in said circuit court, and was, in the year —, removed to this 
honorable court, where it has been ever since and is now pending. 
The suit is now in the name of Milton Parker’s adm’r, said Parker 
having, after the institution of the suit, departed this life, and it has 
been revived in the name of your orator, as such adm’r. 

Among-the parcels of real estate belonging to John N. Clarkson 
and liable for his debts and against which a court of equity would 

enforce liens is a certain piece or parcel in the town of Charles- 
102. = ton, West Virginia, which, as hereinafter set forth, was con- 
veyed by said Clarkson to Thomas B. Swann and by said 
Swann to Ezekiel W. Mays and by said Mays to John D. Young, as 
will fully appear from the record in this suit. It appears also from 
the said records, as hereinafter set out more explicitly, that the said 
Putney & Norton and other creditors had obtained judgment liens 
and docketed the same against said Clarkson’s real estate in Kana- 
wha county before said Clarkson conveyed said last-mentioned real 
estate, and before and at the very time of such alienation by said 
Clarkson said judgment liens had attached thereto and were and are 
such liens as a court of equity will enforce. So far.as is known to 
vour orator, all the real estate of John N. Clarkson, or in which he 
has ever had any interest, has in this suit been subjected to sale for 
benefit of his creditors, save and except said parcel so conveyed by 
Clarkson to said Swann. 
Your orator’s judgments are valid and subsisting liens 
103 against said parcel, and,as he verily believes, so are the 
judgments hereinafter described as belonging to R. E. 
Putney, Jr, & Co. and to Frances Thompson’s adm’r. Said 
Ezekiel W. Mays and John D. Young both died in or about the year 
1872, leaving no will, and John F. Hubbard is now the adminis- 
trator of each and both of them. Sales have been made under de- 
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crees of this hon’l- court of all of said Clarkson’s real estate liable for 
his debts except the said real estate above named. 

Your orator is advised that a bill of revivor is recessary to pro- 
ceed against said parcel of land, and this cause should stand re- 
vived and stand in the same condition as at the time the abatement 
occurred from the death of said Young and said Mavs. 

The following are the unpaid judgments in favor of Milton Parker 
against John N. Clarkson and which are liens upon the parcel of 
real estate named herein as sold by said Clarkson to said Swann, 
both of which judgments have been set up and proven in this cause: 

A judgment at the spring term, 1857, of said circuit court in 
104. = favorof Wm. Hedrick, who sued for use and benefit of Milton 

Parker, for $324.13, with interest from May 10,1851, & $7.80 
costs, & on which execution issued, a forthcoming bond was taken 
& forfeitedJand judgment rendered at fall term of s’d court for 
$424.66 & $3.22 costs; also one in favor of A. Crookshanks, for use 
of said Parker. for $61 & costs $7.95, at May term, 1857, of said 
court, & also one in favor of Milton Parker, at same term of said 
court, for $484.70 & costs $7.80 costs; all of which are fully set out 
and proven in this cause. 

[t also appears from the papers in this cause that Putney & Norton 
recovered in said circuit court, at fall term, 1856,a judgment against 
D. J. W. Clarkson for $245.05, with legal interest from July 16, 
1856, & costs; that thereon execution issued & a forthcoming 
bond was taken & forfeited & at spring term, 1557, of said court 
judgment was rendered thereon for penalty thereof against said 

John N. and D. J. W. Clarkson, to be discharged upon pay- 
105 ment of $273.65, with interest from Jan’y 16, 1857, & 

$3.22 costs ; said judgment was docketed as a judgment lien 
in the office of the clerk of Kanawha county court, January 7th, 
1858; that R. E. Putney and Moses Norton, composing late firm of 
R. E. Putney, Jr., & Co., who sued for Putney & Norton at fall term, 
1856, of the said circuit court, recovered judgment against D. J. W. 
Clarkson for $1,252.00, with interest from July 15, 1856, & costs ; 
that upon said judgment execution issued and a forthcoming bond 
was taken & forfeited, and at spring term of said court, 1857, judg- 
ment was rendered thereon against said D. J. W. Clarkson and John 
N. Clarkson for the penalty thereof, to be discharged by the pay- 
ment of the sum of $1,332.75, with interest thereon from January 
15, 1857, until paid, and costs $3.22. Said judgment was docketed as 


stated 


a judgment lien in the county court clerk’s office of said county on 
the 7th day of January, 1558. 
106 That at the November term, 1856, of the said circuit court 
Francis Thompson recovered against John N. Clarkson and 
D. J. W. Clarkson a judgment for $900, with interest thereon from 
August 12th, 1856, until paid, and$7.51 costs ; upon which said judg- 
ment an execution was issued and a forthcoming bond given and 
forfeited, and at the March term, 1857, of said court judgment was 
rendered thereon against said John N. Clarkson and D. J. W. Clark- 
son and also against James Clarkson for the penalty thereof, to be 
discharged by payment of $955.91, with legal interest thereon from 
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December 27th, 1856, until paid, and $3.48 costs. This judgment 
was docketed as a judgment lien in the office of the clerk of the 
county court of Kanawha cout ity on the 5th April, 1858. 

That at the February term of said court, 1857, Francis Thomp- 
son recovered another judgment against John N. Clarkson and D. 
J. W. Clarkson for $900, with interest thereon from September 12th, 

1856, until paid, and $7.51 costs of suit. On said judgment an 
107 ~=execution issued & a forthcoming bond taken and forfeited, 

and at the July term, 1857, .of said court a judgment was 
rendered thereon against the same defendants and Daniel H. Kline 
for the penalty thereof, to be discharged by the payment of $971.97, 
with interest thereon from May 12th, 1857, until paid, and costs of 
suit, $3.48. Said judgment was docketed as a judgment lien In said 
Kan: iwha county clerk’s office on the Sth April, 1858. 

Complainants further say that nothing has ever been paid upon 
any of the foregoing judgments either in part or in full, but that all 
and every part of each of them are subsisting liens upon the real 
estate owned at the dates, respectively, of their docketing by the said 
John N. Clarkson; that D. J. W. Clarkson died on the — day of 
, 1874, insolvent; that after the docketing of said judgment 
liens the said John N. Clarkson and Ann, his wife, by deed dated 

July 21st, 1858, and em corded in the county court clerk’ s office 
108 of Kanawha on the 29th day of Septem ber, 1858, conveyed, 

in consideration of $2,372.99, to Thos. 3. Swann certain ‘real 
estate in the town of Charleston, in said county, as will appear by a 
copy of said deed filed and prayed to be read herewith as exhibit ; 
that said Swann, by deed dated January 4th, 1860, and recorded in 
said office the same day, sold and conveyed to Ezekiel Mays a por- 
tion of said real estate, as will appear by a copy of said deed filed 
as exhibit and prayed to be made part hereof; that said Swann also 
conveyed the residue (excepting a small portion conveyed to Charles 
Bryant) of said real estate to said Mays by deed dated 3lst January, 
1860, and recorded in said clerk’s office the same day, as will appear 
by exhibit filed herewith and prayed to be read as part hereof; ‘that 
said Mays & wife, by deed dated the 10th day of June, 1864, and re- 
corded in said county clerk’s office the 14th vane, 1864, sold and 

conveyed both of the above-named parcels of real estate 
109 acquired by him from said Swann to John D. Young, as will 

appear from exhibit filed herewith and prayed to’ be read, to- 
gether with this bill. Copies, duly certified, of all of said deeds and 
transcripts of said judgments have been filed in this cause & are 
part thereof. 

Complainants now say that said judgments were each of them a 
binding and valid lien upon all of the said real estate at the time of 
the above-named conveyances and are still binding and subsisting 
liens thereon, and that all of said judgments, interest, & coSts are 
unpaid, or any part thereof, and all are, principal, interest, & costs, 
such valid and subsisting liens as a court of equity will enforce ; 
that the said Ezekiel W. M: avs departed this life intestate in the year 
1872, and his lawful heirs are his widow, Malinda Mays, B. F. Mays, 
Fanny Roberts, Mary Gilliland, Martha Price, Ella Groves, Kate 
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Harmon, Laura Mays, and Robert Mays; that John D. Young 
110 died in the year 1872, intestate, and his heirs-at-law are Lewis 

N. Young, Milton W. Young, John M. Young, Hattie Slack, 
and America Dix. John F. Hubbard, sheriff of Kanawha county, 
has been, according to law, appointed & is now adm’r of said John 
D. Young and Ezekiel Mays, as will appear by Exhibits A & B, 
filed herewith. Complainant, being remediless at law, files this bill 
and prays that as to said John D. Young and Ezekiel W. Mays, 
parties to the original bill in this cause, this suit stand revived as 
against their personal representatives respectively and heirs-at-law, 
and that all the parties named as defendants in the caption hereof 
be made parties defendant and each of them be required to make 
answer hereto, and to that end that the subpeena of this honorable 
court be issued against each of them ; that complainants’ said judg- 
ments may be decreed to be subsisting and valid liens upon the 

above-named real estate conveyed by said Swann to said Mays 
111 and by said Mays to said Young, and that a sale of said realty 

be decreed in satisfaction of their said debt &-lien, and that 
such other and general relief as to the court may seem just and 
equitable may be granted; and, as in duty, &c., your orator will 
ever pray, We. 


‘ 
a 


EK. B. KNIGHT, 
Adm’r of Milton Parker, Dee'd. by Counsel. 


S. A. MILLER, 
D.C. GALLAHER, 
CHAS. HEDRICK, 


Nol’ s . *% 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held at Charleston on Monday, the 
7th day of May, A. D. 1883. 

This cause came on to be further heard at this term and was 

argued by counsel, and thereupon, upon consideration thereof, 
112 it was ordered, adjudged, and decreed that this cause be, and 

the Suine 1S, re vived iti the name of EK. b. Knight, adm ’r, XC ‘ 
of Milton Parker, dee’d, versus all parties heretofore, defendants, as 
well as John F. Hubbard, adm’r of John D. Young, deceased, Lewis 
N. Young, Milton W. Young, John M. Young, Hattie Slack. and 
America Dix, the last-named five being the heirs-at-law of said John 
D. Young,dee’d; John F. Hubbard,adm’r of Ezekiel W. Mays,dee’d, 
Melinda Mays, Bb. F. Mays, Fanny Roberts, Mary Gilliland, Martha 
Price, Ella Groves, Kate Harmon, Laura Mays, and Robert Mays, 
the last named being the heirs-at-law of said Ezekiel W. Mays, dee’d, 
and 'T. L. Brown, adm'r of Francis Thompson, deed, and T. B. 
Swann; and it is further ordered, adjudged, and decreed that this 
cause be recommitted to Peter Funtaine, one of the commissioners 
of this court, to take, state, and report an account showing— 

lst. What real estate, if any, or interest in real estate of John N. 
Clarkson, subject to any of the claims proven in this cause, remains 
unsold herein. 
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lls 2nd. What real estate, if any, heretofore belonging to said 
Clarkson is liable for any of his indebtedness proven in this 
cause ¢ 

srd. The liens, amounts, and priorities of the same 
real estate. 

ith. Any other matter deemed pertinent by the commissioner or 
which any of the parties may require reported. 

But before taking said account said commissioner shall give notice 
thereof by publication in some newspaper printed in Kanawha 
county for four successive weeks of the time and place of taking 
said account; and the defendants named in the amended bill shall 
have 90 days in which to file before said Com’r Fontaine any an- 
swers they may wish to file in this cause, said answers when filed to 
be subject to any exceptions or objections that may be taken thereto 


then & thereafter. 


upon such 


114 And at another day, to wit: 


Clerk’s Oftice, District Court of the United States for the District of 
West Virginia, at Charleston, July 16th, 1885. 


This day the defendant, T. B. Swann, tendered his separate answer 
to the bill of revivor in this cause, which is here filed. 
. 
The separate answer of T. B. Swann referred to in the foregoing 
order is in the words and figures following, to wit: 


“Bill of Revivor. 
Mivron PARKER’- ApM’R v. J. N. CLARKSON et als. 


The separate answer of T. B. Swann to said bill of revivor. 

lor answer this resp. says: 

He believes it is true Milton Parker instituted his original suit 
in this cause in Dee., 1865, against J. N. Clarkson & others ; among 

them Ro. W. Clarkson, as adm’r of James Clarkson, dee’d, 
115 who answered the bill (see p. 47 of printed record) on 8 June 
1866, and set up the $7,000 debt secured to Jas. Clarkson by 

J. N. Clarkson in the trust of 14 Aug., 1852. [n the answer he suavs : 
“Tt is also true that said debt nor any part thereof has ever been 
paid, & that the whole sum, with interest, is still due. The trust of 
l4 Aug., 52, sufficiently marks the lands upon wh- s’d trust isa lien.’ 
J. N. Clarkson has been examined as a witness in this cause. In 
liis deposition endorsed ‘X Y, page 47, he says: ‘All the debts 
secured in the deed of trust of August ure paid except the one due 
to my father.” James Clarkson was his father, and he referred to 
the $7,000 debt in the trust of Aug., 52. No event has transpired 
in this cause to show this Jas. Clarkson debt paid, & resp. is advised, 
informed, & charges that it is still due, owing, and unpaid. 

That in this cause a bitter & prolonged controversy has been waged 
between Early & Clarkson and Clarkson’s creditors & Early, which 
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, 
for the time overshadowed and kept gtMer questions in the cause in 
abeyance. 
116 That so far as resp. is advised no decree of this court made 
in this cause has in any way touched the lands in the trust 
of 14 Aug., 1852. It is true that on 21 July, 1858, J. N. Clarkson & 
wife by deed, a copy of which is filed with the papers of this cause, 
for the consideration set out in said deed, conveyed to resp. a lot of 
land in Charleston, set out in said deed. The consideration set out 
in said deed, $2,372.99, was at the time the full value of this lot. It 
is now worth over $5.000 

Before resp. w'd agree to purchase aud pay for the property he 
required that Jas. Clarkson & A. W. Quarrier, who held a trust of 
l4 Aug., ‘52, upon this lot, should, as part of the contract, execute 
in his favor a release of their said trust, liens, & debts, which was 
done, as will appear by a copy of said release made at the time and 
acknowledged, signed, & recorded, to protect resp. in the enjoyment of 
the property, all of which appears in the record of this cause; only 

the equity of redemption was with J. N.Clarkson. Jas. Clark- 
117 ~— son, his father, had a big debt and the right to purchase it, 

and Jas. Clarkson consented to the purchase in this way. He 
had the perfect right todo it. It was his, his the just lien, with the 
small debts of A. W. Quarrier and possibly the small debt of F. 
Noyes upon the property, and he had the perfect right to assign it, 
quitelaim, transter, or release. No other creditor of J. N. Clarkson 
wus hurt thereby. It was to that extent an extinguishment of his 
prior hens & beneficial to the creditors intermediate between him 
and resp. debt, which was a subsequent lien. 

[t was certainly competent for him to yield his prior lien in favor 
of a subsequent lienor without arousing the jealousies or inflicting 
a wrong upon intermediate lienors or creating for them a priority. 
This — did not have, and which he did not intend to give to them. 
It is certainly competent for parties to agree to anything among 
themselves which does not injure others. 

Resp. is advised the Chappell debt of some $1,850 was not 

11S docketed before his deed of 21 July, 58, and yet compl’ts 

have stood by and allowed the proceeds of other lands of J. 

N. Clarkson sold in this cause to be applied to pay the Chappell 
debt. 

The release of A. W. Quarrier & Jas. Clarkson, of 21 July, ’58, is 
a contract of Warranty of title to re sp of s’d lot, so far as their prior 
liens of trust could create and make valid such warranty. That 
was the plain intention and meaning of said deed & release of 21 
July, ‘68; if not, it had no meaning or intent known to resp. If 
not carried out resp. ought to be restored to statue quo, which cannot 
be done now. 

The intermediate judgments is a lien of inferior equity to J. 
Clurkson & A. W. Quarrier’- prior trust, and in a court of equity 
no event has happened to change their relations, except as above 
set out, In favor of resp.; but for this release and Swann’s act in se- 

curing it the creditors of Clarkson would not bave this prop- 
119 = erty to look to for their debts, & yet they ask to injure resp. 
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for what did not injure them. These compl’s ask & must first 
do equity. This release is the same in effect as if the C. G. trust 
had united in the deed to resp. The court will carry out the plain 
intent of all the parties. 

The object of the rele: ase Was to save to Swann the title paid from 
the judgments against J. N. C. after 14 Aug. 52. The trust was iIn- 
tended to follow the release, quitclaim, or assignment. It was in- 
tended to foreclose the mortgage by all parties on this lot, the same 
as if it had been sold & resp. had purchased the lot under the Jas. 
Clarkson trust. The united grant & re ‘lease gave title to resp. to the 
lot. Resp. took immediate possession of this lot after 2) July, DS, 
and has by himself & those under him held it ever since, & resp. 
submits comp’t’s claim is stale. Resp. had the right to ask the court 
to clear his title of these clouds, but time has done it for him. The 

strength of the trust and equity of redemption unite or the 
120 deed to resp. Resp. is advised that Jas. Clarkson, by last will, 

gave this $7,000 debt to his son, Ro. W. Clarkson, and his 
daughter, Margaret Clarkson, and they are now looking In this suit 
to enforce the payment thereof on the other lands in the trust of 14 
Aug., 1852, subject to a eredit for the amount in deed of 21 July, 
58, aforesaid. 

They live one in the State of Missouri and one in the State of Ohio, 
and are now asking in this suit in this court a proper decree for the 
collection of their money out of the lands aforesaid, subject to the 
credit aforesaid. . 

That all the questions raised by s'd bill of revivor have been al- 
ready adjudicated in this cause by final decree. 


T. B. SWANN. 


Taken, sworn to, & subscribed before me this 16th day of July, 


1SS3. 
L. E. McWHORTER, 
Notary Public, Kan’a Co., W. Va 
121 And at another day, to wit, at a district court of the United 


States for the district of West Virginia held, as aforesaid, on 
Thursday, the 13th day of November, 1884. 
This day the defendant tendered his two several demurrers, 
marked No. 1, No. 2, and the same are ordered to be filed and set 
down for argument. 


Demurrer No. 1, referred to in the foregoing order, is in the words 
and figures following, to wit: 


“Mrtton PARKER’s ApM’R and Others 
vs. » In Ch’y. 
Jno. N. CLARKSON and Others. j 


The defendant, T. B. Swann, demurs to the bill of revivor exhib- / § 
ited against him and others by Parker’s adm’r in this cause and says j} ¢ 
the compl. has not in and by ‘his bill made or stated such a case as / 
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doth or ought to entitle him to any such discovery or relief 
122 as is thereby sought and prayed for from or against this de- 

fendant, and therefore, and for other good causes of demurrer 
in said bill contained, this defendant demands judgment of this 
hon'l- court whether he shall be compelled to make any further or 
other answer to said bill, or any the matters and things therein con- 
tained, and prays to be hence dismissed with his costs in this behalf 
sustained. 


T. B. SWANN. 


| hereby make affidavit that this demurrer is not interposed for 
delay. 
12th Nov., 1884 
T. B. SWANN. 


Taken, sworn to, & subscribed before me the 12th No., ’84. 
JASPER Y. MOORE, 
Clerk Dist. C’t U. 8., D. W. Va. 


[ hereby certify that in my opinion this demurrer is well founded 
in law. 


JNO. S. SWANN, Sol.” 


123 Demurrer No. 2, referred to in the foregoing order, is in the 
words and figures following, to wit: 


“Mitton PARKER’s ApM’R and Others 
re. -In Ch’y. 
Jno. N. CLARKSON and Others.’ 
The demurrer of Thomas B. Swann, defendant, to the bill of re- 
vivor exhibited against him and others by Parker’s adm’r. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said complainants’ bill to be 
true in such manner and form as the same are therein set forth and 
alleged, demurs thereto, and for cause of demurrer shows that this 
bill—a bill of revivor—does not lie in this cause, because the decree 
leretofore rendered in this cause by this honorable court was final, 
and the matters and things sought to be set up and set out in this 
sd bill of revivor were finally adjudicated as between all parties, 

and especially as between the plaintiffs and defendants, 
124 among other things, the validity of the deed from Clark- 

son to this defendant and from him to Mays and from Mays 
to Young, as well as the release in favor of this defendant and all 
other questions arising in connection therewith, and also all ques- 
tions concerning the deed of trust in favor of R. W. Clarkson set 
out in the proceeding- and in said Clarkson’s answer, and all other 
questions arising between the parties. Wherefore this defendant 
demands judgment of this hon’l- court whether he shall be com- 
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pelled to make any further or other answer to said bill of any of the 
matters or things therein contained, and prays to be hence dismissed 
with his reasonable costs, Xe. 


T. B. SWANN. 


| hereby certify that in my opinion this demurrer is well 
founded in law. 


JNO. S. SWANN, Sol. 


125 [ hereby make affidavit that this demurrer. is not inter- 
post d for dé lay. 
12 Nov., 1884. 
T. B. SWANN. 


Taken, sworn to, & subscribed before me this 12 Nov., 1884. 
JASPER Y. MOORE, 
Clerk Dist. C’t U. 8., D. W. V.” 


And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on Thurs- 
day, the 20th day of November, A. D. 1884. 

This cause came on this day to be further heard upon the papers 
heretofore read herein, & was argued by counsel, and it appearing that 
process has been duly served upon all parties as prayed for in the bill 
of revivor, thereupon T. B. Swann, by his counsel, John S. Swann, 
appeared and moved the court to strike frém the docket & the record 

in this eause the bill of revivor filed herein by Milton Parker’s 
126. adm’r, which motion the court doth overrule; and thereupon 
the said T. B. Swann also asked leave of the court to with- 
draw his answer for the purpose of filing his two demurrers; and, 


upon argument, the court doth refuse said leave, and T. B. Swann 
thereupon tendered two demurrers to said bill. of revivor, to the 


filing of which the complainant objected, & upon argument heard 
thereon the court doth decide that said demurrers were not well 
taken & sustains said objections; and the said T. B. Swann having 
asked leave of the court to tender an amended answer, the court 
doth take time to consider thereof, and the further hearing of this 


‘cause is set down for argument Friday next. 


[In pencil:| Here insert 2 demurrers, but not yet found in the 
papers. 


127 And at another day, to wit, at a district court of the 
United States for the district of West Virginia held, as afore- 
said, on Saturday, the 22nd day of November. A. D. 1884. 


This day T. B. Swann tendered his exceptions to the bill of 


> re- 


vivor,of Milton Parker’s adm’r filed in this cause, which excep- 
tions, being considered by the court, are and each of them over- 
ruled; and thereupon said Swann tendered his amended answer to 
the bill of revivor filed in this cause by complainant, and there be- 
ing objections made thereto in open court by complainant, by coun- 
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sel, the said amended answer is filed subject to said objections, and 
complainant replies generally thereto; and it appearing that com- 
plainant inadvertently omitted to file replication to the answer of 
said Swann filed heretofore at rules, good cause having been shown 
therefor, it is ordered that complainant has leave to file general 
replication thereto nunc pro tunc, and complainant replies 
128 generally to said answer, and leave is granted to complain- 
ant to amend his bill of revivor and & make additional par- 
ties thereto & to issue process thereon, & this cause is remanded to 
rules for that purpose. 
The exceptions referred to in the foregoing order arein the words 
and figures following, to wit: 


“M. Parkxer’s Apw’r vs..Jxno. M. Clarkson and Others. 


Rh. W. Clarkson, as executor of James Clarkson, dee’d, and T. B. 
Swann and the heirs of J. D. Young, by Ferguson and Swann, ex- 
cept Lo any action In this cause upon any part thereof, and spec- 
lally upon the reports of Com’r Fontaine, because Charles Bryant 
has heen not been made a party defendant thereto, either to original 
bill or bill of revivor, and the bill of revivor on its face shows 

that he is a necessary party thereto, and because he Is a 
129) 'hecessary party thereto, “as wel! as the executor of James 

Clarkson, and Jno. M. Clarkson, who are also necessary par- 
ties to the bill of revivor and are not made parties thereto; that T. 
3. Swann conveyed the lot purchased from J. N. Clarkson and wife 
to E. W. Mays and s’d Charles Bryant by several deeds of record 
prior to the filing of the original bill in this cause in 1865. 


FERGUSON anp SWANN, Alt’ys.” 


The amended answer referred to in the foregoing order is in the 
words and figures following, to wit: 


“* PARKER'S ADM'R ) 
8. -In Chancery. 
CLARKSON etal. |} 


Resp., T. B. Swann, for answer to the original bill filed in this cause 
by M. Parker, d’c’d, says that he adopts as part of his answer to their 
bill his answer filed in this cause 16 July, 83, to compl’t’s bill of 

revivor filed herein, & asks that this answer may be read as 
130 = an additional & amended answer to the s‘d bill of revivor as 
well, and in supplement to the matters set out in that answer. 

Resp, says that at the time he agreed with J. N. Clarkson to pur- 
chase of him the lot set out in the deed of 21 July, 1858, upon the 
face of which Jas. Clarkson made his release to resp. in writing, 
also filed in this cause, it was distinctly understood & agreed by & 
between resp. & J. N. & James Clarkson, as part of the s’d contract 
of purchase, that ed lot set oul in sd deed W release should be inade 
secure to s‘d resp. by the interest James Clarkson held in the trust 
deed of 14 Aug., 1852, from J. N. Clarkson to J. J. Williams, trus- 
tee, set out in this cause, if necessary, to protect Swann’s title to 
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same from other heirs on s’d lot. With that view the release was 
intended by all parties to s’d deed & release as an assignment from 
Jas. Clarkson to resp. of so much of s’d trust as w’d suit their pur- 
pose. | 
The release was in favor of resp. & no one else. If the 
131 release does not carry out that view it falls short of the dis- 
tinct intention of resp. & J. N. & Jas. Clarkson. Said re- 
lease was intended for that purpose as an assignment, if necessary 
to protect resp’s title to said lot, of so much of the Jas. Clarkson 
trust as w’d secure to resp. the perfect title tos’d lot. Henve the pe- 
culiar form of the release 1n writing —the benefits to be derived there- 
from to resp., as it was the absolute purpose of J. N. & Jas. Clarkson 
AN resp. at the time. It was the intention & agreement of J. N. & 
Jas. Clarkson & resp. at the time that the entire strength of the trust 
of 14 Aug., 1852, owned by Jas. Clarkson, should be thrown on the 
title of resp. to this lot if necessary to protect same from all prior 
liens thereon. The s’d trust of 14 Aug., 1852, was thought to be the 
oldest lien on s’d lot. The release was intended as an assignment 
as well, & hence the peculiar form of the release. Resp. thought 
he expressed this in his answer filed to the bill of revivor when 
132 he said James Clarkson consented to the purchase of this lot 
in this way & had the perfect right to assign it. * * * 


It was certainly competent for him to file his prior lien in favor of 


a subsequent lienor * * * without @reating for intermediate 
lienor-'a priority they did not have & which he did not intend to 
give to them. The object of the release was to save to resp. the title 
pure from the judgments against J. N. Clarkson after 14 Aug., 1852, 
by subs-ituting resp. to his own (James Clarkson’- own) lien on this 
lot under the s‘d trust of 14 Aug., 1852, which was prior to all other 
liens on said lot. ‘The trust was intended to protect the release, 
just claim, or assignment. It was intenfed to foreclose the mortgage 
by all parties on this lot the same as if it had been sold & resp. had 
purchased the lot under the James Clarkson trust of 14 Aug., 1852.’ 
Resp. asks the court to carry out the distinct intention of all parties 
in this matter. 


T. B. SWANN. 


133 Taken, sworn to, & subscribed before me this Nov. 21, 1884. 
JOSEPH RUFFNER, 
U.S. Commissioner, Dist. W. Va.” 
And at another day, to wit, at a district court of the United States 
fur the district of West Virginia held, as aforesaid, on Tuesday, the 
"26th day of May, A. D. 1885. ; 
Complainant, on motion, has leave of the court to amend his 
original bill of complaint in this cause, and thereupon complainant 
tendered his said amended bill, which is ordered to be filed. and the 
defendants have leave to file answer to said bill within 60 days from 
the rising of the court; and it appearing that there are no new 
parties made by said amended bill the court decides that process on 
said bill is unnecessary. 
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The following is the amended bill referred to in the fore- 
134 + going order, and is in the words and figures following, to 
wit: 


“Mittron PARKER’s ApDM’R 
8. >In Chancery. 
Joun N. CrarKson & Others. 


The amended bill of Milton Parker’s adm’r, filed in the district 
court of the United States for the district of W. Va., against John 
N. Clarksor and others. 


Hon. John J. Jackson, judge of said court: 


By way ofumendment to theoriginal bill inthis cause, complainant 
says that since the execution of the trust deed from John N. Clark- 
son to Jolin J. Williams, trustee, set out in the original bill in this 
cause, a copy of which was filed therewith as Exhibit No. 1, James 
Clarkson and A. W. Quarrier, cestries que frust therein, on the 2] st 

day of July, 1858, released ‘ any and all trusts or other liens’ 
135 = the ‘Vv or either of them had upon the real estate sold by John 

Clarkson, as stated in said original bill, by deed of July 21, 
1858, to T. B. Swann, a copy of which last-named deed is filed with 
the original bill herein as an exhibit, and said release is also filed 
with, nade part of, & incorporated in said last-named exhibit & as 
part of the transaction, and complainant now says that by reason 
thereof & by operation of said release the debts of said Quarrier and 
James Clarkson upon the said real estate su conveyed to T. B. Swann 
were as to said property released, paid off, and entirely extinguished, 
and the effect thereof was to relieve said real estate of said trust 
debts of said Clarkson and Quarrier and leave it subject to the debts 
of the judgment creditors of Jolin N. Clarkson according to their 
priorities. Complainant prays that said real estate so sold to T. B. 
Swann & by him conveyed to Ezekiel W. Mays & by said Mays to 
John D. Young may be decreed to be sold and the proceeds 

applied to such judgment creditors as may be entitled; that 
136 the parties defendant to the original bill & those who have 

come in since be made parties defendant hereto & required 
to answer thereto, and that process be issued and for such other & 
general relief as to the court may — proper, &c., &c. 

KE. B. KNIGHT, 
Adm’r of Milton Parker. 
a LER & GALLAHER & 
. F. BROWN, Sol’s.” 


137 And at another day, to wit, at a district court of the United 
States for the district of West Virginia he ld at Charleston on 
Tuesday, the 26th day of May, 1885. 
This day Ro. W. Clarkson, as ex. of James C larkson, dee’d, ten- 
dered his petition in this cause, marked D, which is ordered to be 
tiled. 
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The petition referred to in the foregoing order is in the words and 
figures following, to wit: 


“U.S. Court at Charleston, W. Va. In Chancery. 
Parker’s ApmM’R vs. J. N. CLARKSON et al. 


Ro. W. Clarkson, as ex’or of James Clarkson, deed, respectfully 
represents to the court in this his petition that, after the process to 
answer comp’t’s bill in this cause was served on him, he employed 
the Hou. G. W. Summers to appear for WN protect the Interests of 
the estate of Jas. Clarkson therein; that Judge Summers prepared 

& filed his answer, as such ex’or, to comp’t’- bill, which still 
138 remains in the file. Afterwards Judge Summers died. He 
then « ngaged the services of other eminent counsel practising 
at this court to represent his interests as ex’r in this case. Comp't- 
bill only charged that a part of the debt due from J. N. Clarkson to 
Jas. Clarkson was paid. The answer to the bill was filed 8 June, 
1866, & denied any part of it was paid. After filing s’d answer y’r 
petitioner, R. W. Clarkson, moved to & has lived in Missouri, where 
he married: that the entire interest of Jas. Clarkson’s estate in this 
suit remained in the hands of bis counsel,in whom he then «& still 
has entire confidence; that in the year 1580 he & his sister Margaret 
engaged additional counsel to represent the estate of Jas. Clerkson 
in this case (see her petition filed in this case), to aid in their recov- 
ery of the debt due to Jas. Clarkson’s estate’in this cause, net under- 
standing the great delay in reaching a conclusion of the matter; 
that up.to 1883 he thought his interest in this matter was securing 
the strictest attention from his counsel, & he does not 
139 now intimate they were not, but, if uot, he don’t want to be 
prejudiced in his rights here by setting out neglect on the part 
of counsel, and which he does not think was intended. The trust 
securing this debt had been favorably noticed in il former report 
filed by Com’r lontaine in this cause, & there had been no evidence 
at all against the claim, but the deposition of J. N. Clarkson in ‘ X 
Y’ proves this was the only debt secured by that trust so reported 
that had not been paid—that this debt had not been paid. 

Kor Inany y-ars last point the attention of court & counsel engaged 
in this case had been directed to settlement of trust & judgment 
liens on the farm of J. N. Clarkson below Charleston, & seems not 
to have been specially called to other branches of the case in any- 
wise until that branch was disposed of & ended. To settle these 
liens regard for general references to the master, and the attention of 

all counsel was specially directed to this branch of the case. 
140 = ‘The order selling the farm only passed on matters of piling the 
farm & specially reserved all other questions in the cause. 

Your petitioner asks the court to ullow this claim of Jag. Clark- 
son’s estate to be brought before the court for final action by special 
reference as In same case. 

Reports No-. 4 & 5 were specially directed to judgments & claims 
affecting the same, in which class this claim of Jno. Clarkson did 
not rank. 
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Y’r petitioner has not been guilty of negligence. He knew noth- 
ing of this state of affairs until lately advised thereof. His sister 
Margaret owns —if this claim under the will of Jas. Clarkson — that 
he certainly never intended to be wanting in duty to his sister in 
this matter. It seemed no steps e'd be taken in the case until the 
farm was sold. The release to T. B. Swann from Jas. Clarkson was 
confined to him, & not intended to benefit others. It was intended 

to protect Swann’s title against all hens on this lot, if it does 
141 not have that effect. Resp. claims the original trust lien on 

this sd lot sold by J. N. Clarkson to T. B. Swann, & asks 
that the same be subjected to his debt. He asks to be madea party 
d’f’t to the bill of revivor filed in this cause by Parker’s adm’r, with 
liberty to answer same as soon as it can be done. 

That Geo. Jeffries, def’t, is dead, intestate; leaving heirs asked to 
be made def’ts to this suit. The names of his children & heirs is 
Alice Jeffries, John Jeffries; Julia, who married Harry Rigg; Mary, 
who married Gustin, & Thomas Jeffries. 

RO. W. CLARKSON, 


kx. of Jas. Clarkson, by Counsel. 


FERGUSON, 
SWANN & SWANN, Sol’s 


142 And at another day, to wit, at a district court of the United 
States for the district of West Virginia held, as aforesaid, on 
Wednesday, the 4th day of November, A. D. 1885. 
It is ordered that the demurrers of T. B. Swann and of the ex’or 
of James Clarkson, dec’d, be, and the same are hereby, set down for 


argument Friday, Nov. 6th, 1855. 


The demurrer of T. B. Swann, referred to in the foregoing order, 
is in the words and figures following, to wit: 


‘E. B. Kyienuntr, Adin’r of M. Parker, Deed, ) 
8 -In Chancery. 
Joun N. CLARKSON and Others. 


The demurrer of Thos. B. Swann to the amended bill of E. B. 
Knight, adm’r of M. Parker, dee’d. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said complainants 
143. amended bill to be true in such manner and form as the 
same are therein set forth and alleged, demurs thereto and 

for cause of demurrer showeth— 

That it appears from the original bill of said M. Parker, deceased, 
filed in this cause, that Creorge Jeffries was made a party thereto and 
was a necessary partly for the reason that he was a purchaser by 
deed of record in Kanawha county clerk’s office, filed with said 
original bill, from the defendant, John N. Clarkson, of a part and 
largely of the most valuable part of the lands conveyed in trust to 
secure the debt due said James Clarkson by deed filed with the said 
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original bill; that it appears from the record that said George Jeff- 
ries has departed this life and his death has been suggested on the 
record; that it appears from the record that his heirs-at-law are his 
children, Thomas E. Jeffries, John Jeffries, Alice Jeffries, Julia M. 
Jeffries, who married Harry Riggs, and Mary Jeffries, who 
144 married Gusten, all of whom are now living; — they 
and none of them are made parties to the amended bill, and 
that they are and each of them isa necessary party thereto, being in- 
terested in the suit, as appears on the record, and no proper or bind- 
ing decree can be made in this cause without making them parties. 
Wherefore, and for divers other errors and imperfections 1n said 
amended bill, this defendant demands judgment of this honorable 
court whether he should be compelled to make any further or other 
answer to said amended bill or any of the matters and things therein 
contained, and pray- to be hence dismissed with his reasonable costs 
in this behalf sustained. 
I hereby certify that, in my opinion, this demurrer is well founded 
in point of law. 


JNO. S. SWANN, Alt’y. 


STATE OF WEsT VIRGINIA, | pm », | 
: - To wit: 
Kanawha ¢ ounty, j 
145 Thos. B. Swann, def’t in the above cause, this day made 
oath before me that the above demyrrer is not interposed for 
delay. 
T. B. SWANN. 
Taken, sworn to, & subscribed before me this 24th day of June, 
1885. | 
[L. 8. | FERD. R. SWANN, 
Notary Public, Kanawha Co., W. Va.” 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia held at Charleston on Friday, the 
4th day of December, A. D. 1885. 

This day the complainant tendered a second bill of revivor against 
the heirs-at-law of George Jeffries, deceased, and asked leave Lo file 
the same, which is ordered to be done: and thereupon, on his mo- 

tion, the said bill of revivor is remanded to rules, with leave 
146 to complainant to sue out process against all the defendants 
named therein that he may see fit to serve. 


The bill of revivor referred to in the foregoing order is in the 
words and figures following, to wit: 
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“In Chancery of U.S. D. Court at Charleston, W. Va. 


E. B. Knraut, as Adm’r of Milton Parker, Dec’d, Compl't, 
Us. 
J. N. CLarkKson et als., Def 'ts. 


To the Hon. J. J. Jackson, judge D. C. U.S. for D. of W. V.: 


Humbly complaining, your orator, E. B. Knight, as adm’r of M. 
Parker, dec’d, respectfully shows to y’r honor that Milton Parker, 
dee’d, heretofore exhibited his original bill in this hon’. court 
(which was revived in the name of v’r orator as his adm’r) against 
N. Clarkson et als that alte rwards, to suit the needs of the ause, 
v’r orator filed his amended & bill of revivor in this cause, all of 

which will fully appear in the record of this cause, & for 
147 purposes and with prayers therein set out in full; and yr 

orator further shows that process duly issued on s’d bills 
against s’d def’ts, and thev or some of them have fully answered 
same; that it already appears in the record of this cause that George 
Jeffries, one of the def’ts named in it, is dead, leaving the following 
his heirs-at-law, to wit: Alice. Julia. Mary, Thomas, & John Jef- 
fries, his children & heirs-at-law. He died intestate, leaving a 
widow, Mrs. Maria L. Jeffries, who also qualified as his adm’x. 
Julia married Harry Rigg; Mary married —— Gustin; that the 
said suit and proceedings have become abated as to the said George 
Jetiries by his death. 

Your orator is advised he has the right to have the suit revived 
against the widow, adm’r, & heirs-at-law of said George Jeffries and 
to have this cause put in the same state and condition as the same 

was in previous to the death of said Geo. Jeffries; that 
148 ___—sitthe record shows and the fact is the adm’r, widow, and heirs 
of said Geo. Jeffries are material & nec Ssary parties to the 
determination of the matters in litigation in this cause and of any 
part thereof. ‘To this end y’r orator as such adm’r asks that Maria 
L.. Jeffries in her own right and as adm’x of George Jeffries, dec’d, 
and Alice Jeffries, H. Rigg, & Julia, his wife, Gustin, and 
Mary, his wife, and John Jeffries, and Thomas Jeffries may be 
made parties defendants by proper writs to this bill of revivor and 
required to answer the same, and that this suit shall stand and be 
In the same plight and condition as it was in at the time of the 
abatement thereof, caused by the death of s’d G. Jeffries; and your 
orator asks for general relief, & will ever pray ; wherefore, &c. 
k. B. KNIGHT, 
As Adm’r of M. Parker, Dee'd, by Counsel. 


FURGUSON. 
T. B. SWANN.” 
149 And now, at this day, to wit, at a district court of the 


United States for the district of West Virginia held at 
Charleston on Saturday, the 12th day of December, 1885, the same 
day and year first herein mentioned. 

7—342 
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This cause came on this day to be further heard at this term and 
was argued by counsel ; and thereupon, upon consideration thereof, 
it was adjudged, ordered, and decreed that the several demurrers in 
this cause to the amended bill of complaint filed by T. B. Swann 
and Robert Clarkson, adm’r of James Clarkson, dee’d, respectively, 
be, and the same are — each of them are hereby, overruled. 

And thereupon the defendants, J. M. Young and M. W. Young 
and America Dix, tendered their several demurrers to the said 
amended bill and the bill of revivor filed by complainant against 
the heirs of J. D. Young, dee’d, and others, which last-named de- 
murrers are filed, and, being set down for argument and being 
argued by counsel, are, & each of them — hereby, overruled ; and 

thereupon T. B. Swann and Robert Clarkson, administrator 
150 of James Clarkson, and Ss. Young and M. W. Young 

tendered their separate pleas in writing, to the filing of which 
complainant objected ; which objections, being considered by the 
court, are overruled, and said pleas are ordered to be filed, and the 
complainant replied generally to each and every of said pleas, and 
the matters arising thereon being argued by counsel and considered 
by the court, the court doth find the issues upon each and all of 
said pleas for the complainant. 

And thereupon the defendants, Robert Clarkson, administrator 
of James Clarkson, deed, T. B. Swann, M. W. Young, and J. M. 
Young, filed their several answers, to which & to each of which 
complainant replied generally. y 

And the defendant, America Dix, not having asked leave to fur- 
ther pleed or answer to said bill of revivor or amended bill or file 
any plea or answer to either of said bills, and the other defendants 
to said bills having been duly served with’ process and having 

failed LO plead to or answer sald bills or either of them, the 
lol same are taken as confessed as to them and each of them. 
Thereupon this cause came on to be heard upon the proceed- 
ings had therein and was argued by counsel; upon consideration of 
all which the court doth decide that so much of the real estate situate 
in the city of Charleston, Kanawha county, in the State of West Vir- 
ginia, and described in the deeds of John N. Clarkson & wife to T. 
B. Swann, dated July 21, 1558, excepting the property sold by Swann 
to Brvant and of T. B. Swann to E. W. Mays, dated 4th January, 
1860, and of said Swann to said Mays, dated January 31st, 1860, and 
of E. W. Mays & wife to John D. Young, dated 10th June, 1864, as 
set forth in these proceedings, is subject to the liens of the judgments 
against John N. Clarkson, as herein and hereby ascertained, and in 
the following order as to priorities and amounts: 
Ist hen. The judgments of Babbitt, Goode & Co. for $654.10: the 


judgment of Putney & Norton for $633.97, and the judgment of R. 


Kk. Putney, Jr., & Co. for $3,075.20, pro rata. . 
152 2nd lien is the judgment of Francis Thompson for $2,211.62. 
srd lien are the judgments pro rata of— 
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lth lien are pro rata the following: 


The judgments of Hedrick for Milton Parker for.. $967 18 
OF Milton Paster for .. .. - nena cuueuheuedes- eee 
OFC. G. Heassey & Oo. for ....« ccoe souw ened ante See 
Of C. G. Hussey & Co. [08 226 ncccckcsuneonee 269 33 


with interest upon all and each of said claims from the 18th day of 
October, 1878, until paid 

And it appearing to the court from the papers in this cause that 
the debts reported as liens prior to those hereinbefore decreed on 
said lands, to wit, the judgments of Milton Parker for $796.52, and 
of Ogburn for Milton Parker for $496.77, and Andrew Malcolm for 

S—, and Babbitt, Goode & Co. for $652.56, as ascertained and 
153s reported in Commissioner Foutaine’s report No. 3, dated 

Mareh 12th, 1879, have been fully paid off and discharged 
out of funds arising in this cause; and it being stated to the court 
by the attorneys representing the parties to this cause that there is, 
in their opinion, no possibility of the proceeds of said properties 
reaching the claims asserted in this cause, which are subsequent in 
priority of lien to those hereinbefore decreed, the court for the pres- 
ent doth not ascertain or settle any of the said subsequent liens. 

It is further adjudged, ordered, and decreed that if the defendant, 
John N. Clarkson, or some one for him, do vot pay to the judgment 
creditors whose claims are adjudicated bv this decree and which are 
unpaid the amounts of their several judgments, with interest 
thereon from the said 18th day of October, 1878, within 30 days 
from the date of this decree, that then D. C. Gallaher and J. F. 
Brown, who are hereby appointed special commissioners for that prr- 

pose, do sell, by way of public auction, to the highest bidder, at 
154 the front door of the court-house of Kanawha county, West Vir- 

ginia, the real estate in this decree described upon the follow- 
ing terms: Ten per cent. of the purchase-money in cash, or so much 
as may be necessary to pay fo the unpaid costs of this suit and ex- 
penses of sale, and the residve thereof payable in three equal instal- 
ments at one, two, and three years from date of sale, with interest 
from said day, requiring of the purchaser or purchasers his or their 
notes for the said deferred instalments, with personal security satis- 
factory to said special commissioners; and said special commission- 
ers shall,in their discretion, sell said real estate in gross or in parcels, 
whichever way will realize the best bids for said real estate in the 
aggregate. 
And it is further adjudged, ordered, and decreed that before pro- 
ceeding to sell under this decree said special commissioners shall 
give notice of the time, place, and terms thereof by publication 

made in the Kanawha Gazette, a newspaper published in 
155 Charleston, in this district, for a period of thirty days, and 
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such other notice, by advertizement or otherwise, as they may 
see fit,and before receiving any money under this decree said special 
commissioners shall give bond before the clerk of this court in the 
penalty of $2,000, to be approved by said clerk, with conditions sim- 
ilar to those r quired of special cominissioners making sales under 
the decrees of courts of said State. 

And upon motion of the defendants, T. b. Swann and the heirs 


of J. D. Young, they have f ave to file “a petition for a rehearing of 


the foregoing decree, such petition to be limited to any error com- 
mitted by the court in passing upon the pleas of the statute of lim- 
ltations. 

And the said defendants tendered a petition lor compensation for 
permanent Improvements put upon the property above decreed to 
be sold, which last-named petition is ordered to be filed ; and upon 
the motion of said heirs the court, without aGcjudicating any ques- 

tions arising Upor said petition, doth refer the same to Peter 
156 fontaine, one of the commissionersof this court, to make a re- 
port showing what permanent improvements the said Youngs 
have erected upon said property, and when,and the present value 
thereof, and to what extent, if any, they add to the value of said prop- 
erty, and also what taxes they have paid thereon and the value of 
the rents, issues, and profits of said property, excluding therefrom 
the rental value of the improvements put thereon by the said J. D. 
Young & his heirs since the ancestor of the said Youngs acquired 
title thereto and the possession thereof, and such other matter as 
the commissioners deems pertinent & any of the parties may re- 
quire; and the commissioner is required to give ten days’ notice of 
the time and place of making said report to the complainant and the 
heirs of said Young; and said Com’r Fontaine shall file his said re- 
port on or before the 5th day of January, 1SS6, and in the event of 
a sale of said property the court reserves for future consideration the 
question as to what part, if any, of the costs of this cause 
157 ~— heretofore paid shall be paid out of the proceeds arising from 
said sale. 

And the defendants, L. N. Young, M. W. Young, J. M. Young, H. 

Slack, A. Dix, heirs-at-law of J. D. Young, J. N. Clarkson, and 


- ? . 


Thomas B. Swann, desiring an appeal to the Supreme Court of the 
United States from this decree, said appeal is allowed sald defend- 
ants upon they or some one for them entering into bond before the 
judge of this court in the sum of $5,000, conditioned according to 
law, and the court doth certify that the amount in controversy in 
this cause, exclusive of interest and costs, exceeds the sum of five 
thousand dollars, which bond is here given and approved by the 
court. 

And this decree having been directed to be ent red the 3rd day 
of December, 1885, and it having been omitted. it is ordered that it 
be entered of record nunc pro lune. " 

The demurrer of America Dix referred to in the decree 
15S last aforesaid is in the words and figures following, to wit: 
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“MM. ParKer’s ADM’R 
V8 -In Chaneery. 
J. N. CLARKSON et al. } 


The defendants, America Dix and D. H. K. Dix, her husband, 
demur to the bill of revivor of the plaintiff filed in this cause en the 
ord day of April, 1883, and to plaintiff’s amended bill filed herein 
on the — day of Mav, 1885, and for cause of demurrer say— 

(1.) That the said bill of revivor was not filed in said cause for 
iuore than ten years after the death of J. D. Young, from whom the 
said America Dix and the other heirs-at-law of said J. D. Young de- 
rive title. 

(2.) That the said amended bill was not filed in the cause for 
nearly twenty-five years after the date and recordation of the deed 
from Ezekiel Mays to J. D. Young, the ancestor of said America 


Dix, from — she and the other heirs of said Young derive title; 
wherefore, WNC. 
lov We certify that, in our judgment, the above demurrer is 


well founded in law and not interposed for delay. 
KNIGHT & COUCH, Attys.” 


The plea of T. B. Swann referred to in the decree last aforesaid 
is in the words and figures following, to wit: 


” The Plea of 7 3B Swann lo the Amended Bill Filed in Vhis Cause by 
said Plaintiff 


Ik. B. Kxureutr, Adm’r of M. Parker, Dee’d, 
2. , In Ch. 
J. N. CLarKson, €ce. 


This def’t, by protestation, not confessing or acknowledging all 
or any of the matters and things in said compl. s’d amended bill 
mentioned and contained to be true in such manner and form as 
the same are therein set forth and alleged, for plea to said amended 
bill, says— 

l. That the original bill filed in this cause does not pre- 

160 tend or claim that s’d Parker ever had any claim, lien, or 

demand adverse to the said release executed to this defendant 

by the mortgagor, J. N. Clarkson, filed with the original bill, nor to 

sd defendant's title by virtue of said release, and this appears also 
from the records in this cCHuse 

2. And this defendant further says that said Parker, at the time 
of filing his s’d original bill, had no claim, lien, or demand adverse 
to the trust executed and filed with his s’d original bill in favor of 
sd beneficiarv, James Clarkson, and that all the debts named in 
said trust deed. except the debt due James Clarkson, had been paid 
before sd amended bill was filed, as uppears from proof on record 
In this cause. 

3. This defendant pleads the statute of limitations to all matters 
set up in s’d amended «& original bills. 
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| And, further, that from the records in this cause it appears that 
all claims and demands on the part of said Parker set up 1) the 
original bill filed in this cause against the def., J. N. Clark- 
161 son, prior to s’d trust deed and all debts named in said trust 
deed except the debt in favor of James Clarkson have been 
paid,and that s’d Parker’s adm’r had no claim or demand whatever 
against s’d Jno. M. Clarkson’- estate or against this defendant prior 
to s’d trust and no interest whatever in the matter of sd amended 
bill that Cull be Sseeni OF) its fuce: and thereupon def. pleads each 
and cys ry all gation hereinabove named to said comp! sid amended 
bill, and prays the judgment of this hown’l- court whether he shall 
be compelled to make any further answer to sd amended bill, and 
to be dismissed with his costs. 


ny 


T B. SWANN. 


Taken, sworn co, & subscribed before me this 27 dav Nov., 1885. 


The plea of J. M. Young referred to in the decree last 
162 aforesaid is in the words and figures following, to wit: 


28 Dive Plea of TD Young, De fe lo the Amended Bill of by. B Knight, 
Adm’r of M. Parker, Dec’'d, Compl. 
M. Parker’s ApM’R 
ba 4? 
Us In Chance ry. 


Jno. M. CLARKSON and Others. } 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in s’d compl. amended bill to 
he true 1n such sort, manner, and forin as the same are therein set 
forth and alleged, for plea to s’d amended bill, says— 

That he derived title to the said lot of land through J. D. Young, 
who derived title from E. Mays by deed from T. B. Swann, dated 
ol J’n’y, 1860, and Swann from J. N. Clarkson, as stated in the 
record, as also from James Clarkson by deed and release dated —— 

—, 1858; that he and sd Young, from whom he derived title, 
1653 and Mays, from whom s’d Young derived title, have been in 

possession under sd title from 31 J’n’y, 1860, and Swann 
had been in possession under s'd deed and sid release from this 
date, undisturbed and unquestioned ; and thereupon this defendant 
pleads the statute of limitations in 4i/l of complain. s’d amended 
bill, and prays the judgment of this hon’l- court whether he shall 
be compelled to make anv further answer to s’d amended bill and 
to be hence dismissed with his costs and charges. 

And for further plea this defendant says that his. title under 
Young and Young’s title under Mays are nowhere called in ques- 
tion or disputed either in s’d-original bill nor in s’d amended bill, 
as will appear by their inspection. He therefore prays the judg- 
ment of this hon'l- court whether he shall be compelled to make any 
further answer to s’d amended bil! and to be hence dismissed. ; 
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And for further plea this defendant says that he claims the pro- 

tection of the statute of limitations under the title derived under the 

deed from E. Mays, who has been in possession thereunder, 

164 or Young after him, from and since 31 Jn’y, 1860; he there- 
fore prays, Kc. 

And for further plea this defendant says that this amended bill 
shows latches in its face, and he therefore pleads and relys on the 
latches, and prays the judgment of this court whether he shall be 
compelled to make any further answer to s’d amended bill and to 
be hence dismissed with his costs. 


I certify that in my opinion the above pleas are well founded in 
point of law. 


KNIGHT & COUCH, Sol’s. 


[, J. M. Young, affirm that the above pleas and each of thein 
are true in point of fact and are not interposed for the purposes of 
delay 

Given under my hand this 28th day of November, 1885. 

JASPER Y. MOORE, 
Clerk D. C. U. 8., D.W. V.” 


165 The plea of T. B. Swann, referred toin the decree last afore- 
said, is in the words and figures following, to wit: 


‘KE. B. Knigur, Adm’r of M. Parker, Dee‘d, 
Ds. >In Ch’y. 
Jno. N. CLARKSON and Others. 


The plea of Thos. B Swann, detf.. to the bill of complaint and to the 
amended bill of scl adm r and to the bill of revivor filed in this 
cause — ISSS. 


This def’t, by protestation, not confessing or acknowledging all or 
anv of the matters and things in said compl. suid bill and amended 
bill or bill of revivor to be true in such manner and form as the 
same are therein set forth and alleged, for plea to s’d bills says— 

That Jno. D. Young, his codefendant to said original bill, died, as 
appears in the bill of revivor filed in this cause in 1883, in the year 
1872, leaving as his heirs-at-law the persons named in said bill of 
revivor. 

That before this cause was removed to this court in 1866 the cir. 

ct of Kanawha c’ty made an order of reference, as appears 
166 of record, referring the tie cause for an account, &c. 

That this court, after the death of said Young and before 
the cause was revived as to his heirs, to wit, in 1873, made an order 
of reference, referring the same to Master Com’r Fontaine for an ac- 
count. 

That s’d commissioner took much testimony and various orders 
recommitting his several reports were made, and that all the pro- 
ceedings under s’d order of reference and all the reports made by 


cinemas, anata 


ee ee 


AG .. 8. YOUNG ET AL... 4c.. VG. 


said com’r and all the orders of reference, all the decrees and de- 
cretal orders made in this cause after the s’d order of reference of 
1873 were made, had, done, and performed before any revival was 
asked or had bringing s’d_ heirs of s’d Young in as parties to the 
cause; and thereupon this defendant: pleads that as no revival was 
had against s’d heirs, therefore all s’d orders, decrees, and testimony 
were inadmissible as to s’d heirs and can in no way effect them, and 
no decree can be had against the lot of land held and inherited by 

them from s’d Young for and on account of any matters aris- 
167 ing under said proceedings ; and, further, that s’d heirs have 

been in possession of s’'d lot under title derived from said 
Young for more than 10 vears since his death, before any bill of re- 
vivor was filed in this cause against them, and therefore this defend- 
ant pleads the statute of limitations; all of which s’d matters and 
things this defendant is ready and willing to aver, maintain, and 
prove, as this court shall direct. Therefore he prays, &c. 

2. And for further plea defendant says that George Jeffries, also 
party defendant to s’d original bill, died some vears ago—how long 
defendant does not know, but he thinks, perhaps, 8 or 10 vears ago, 
or it may be more—leaving as. his heirs Thomas, Julia, John, Mary, 
and Allice Jeffries, during the taking of the account under s’d order of 
reference of 1875 and the proceedings had subsequent to sd order 
under same; that said heirs are now in life and have never been 
made parties either to s'd original or to s’d amended bill or to said 
bill of revivor; all of which this defendant is ready and willing to 

aver, maintain, and prove as this cotirt shall direct. 
168 He therefore prays, «ce. 


| certify that in my opinion the above pleas are well founded 
In law. ! 
JNO. 8S. SWANN, 

Sol. for T. B. Swann. 


[, T. B. Swann, affirm that the above pleas and each of them, to 
the best of my knowledge, are true and not intended for the pur- 
pose of delay. 


T.. B. SWANN. 


Taken, sworn to, & subscribed before me this — day of ——, 
1885. 7 

The answer of T. B. Swann to amended bill, referred to in the 
decree last aforesaid, is in the words and figures following, to wit: 


‘ 


“ Amended Bill. 


PARKER'S ApM’R v. CLARKSON ef al. 


For answer to said amended bill filed in this cause May term, 
1885, resp., T. B. Swann, says— 

169 That he adopts as answer to this bill his answer to the 
original bill filed in this cause. 


aad 
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That at the time he purchased of J. N. Clarkson the lot set outin the 
amended bill from J. N. Clarkson of date 21 J’n’y, ’58, it was dis- 
tinctly understood & agreed by and between them and Jas. Clark- 
son, as part of the contract of purchase, that sd lot set out in said 
deed and release therewith should be made secure to said Swann by 
Jas. Clarkson’s trust therein, if necessary, to protect Swann’s title 
thereto from other liensthereon. With that view the release annexed 
to said déed was intended by all parties to this arrangement as an 
assignment of so much of Jas. Clarkson’s trust set out in the deed 
from J. N. Clarkson te J. J. Wiliams as w’d protect Swann’s title to 
s’d lot. The release was intended to be in favor of this resp., and no 
one else. If the said release in terms does not carry out that agree- 
ment it falls short of the agreement & intention of all parties thereto. 
[t was intended to protect Swann from intermediate judgment liens 

against J. N. Clarkson. It was not intended to advance the 
170 ~~ claims of such other judgment creditors of J. N. Clarkson. 
By this release it was intended to throw the strength of Jas. 
Clarkson’s trust deed over Swann’s title so derived to this lot, so far as 
held and owned by Jas. Clarkson, to protect Swann’s title to same 
lot against all other judgment liens thereon. Said release was in- 
tended to be an assignment as well from Jas. Clarkson to T. B. 
Swann of so much of his trust as wd secure Swann’s title to said lot, 
& hence the peculiar language of s‘d release. James Clarkson con- 
sented to the purchase in this way, and he had the right to assign in 
this way. It was competent for Jas. Clarkson to file his prior lien in 
favor of resp. without creating for intermediate lienors a priority 
thev did not have and which he did not intend to give to them. 

The object of the release was to save to T. B. Swann the title to 
said lot, free from any and all judgmentsagainst J. N. Clarkson after 

14 Aug., 52. The trust was intended to follow the release, 
171 quitclaim, or assignment, to give it validity & priority. It 

was intended by ali parties to foreclose the mortgage on this 
lot as effectually as if sold under the trust of Jas. Clarkson and pur- 
chased by resp. The-court is asked to perfect the intent of all the 
said parties in this matter; that all the debts set out in said trust of 
14 Aug., 1852, have been paid except Jas. Clarkson’s. Resp. is ad- 
vised that the demands of the claimants in the amended bill are 
stale as to this resp., who took and has by himself & those claiming 
under resp. held, without adverse possession of said lot, conveyed 
to him by J. N. Clarkson & wife 21 J’n’y, ’58, from that day to this, 
paying all taxes on it. 

Resp. relies upon his answer to the original bill filed in this cause 
as part of this answer. Resp. & his alieners was in possession of the 
lot under the deed and release, and until his title was attacked in 
this suit by the bill of revivor; did not think necessary to set up 

his title to said lot because it was not attacked. As soon as 
172 _—scihhis title was attacked he filed his answer in this cause; there- 
fore, &c. 


T. B. SWANN. 


“ a 
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Taken, sworn to, and subscribed before me this 28th Nov., 1885. 
JASPER Y. MOORE, 
Clerk D. C. U.S., D. W. V. 
J. 8S. SWANN, Sol.” | 


The answer of J. M. Young and M. W. Young, referred to in the 
decree last aforesaid, is in the words and figures following, to wit: 


“M. ParkKer’s ADMR ) 
Us. >In Chancery. 
Jno. N. CLarKson et al. } 


The joint answer of the defendants, J. M. Young and M. W. 
Young. 


Saving, &c., — say that they have read the answer of Jno. N. 
Clarkson, ag’t for Rob’t W. Ciarkson, ex’or of James Clarkson, de- 
ceased, and they here adopt the same and make it their own, so far 
as it is applicable to their case. 

These defendants rely upon the statute of limitations as 
173 a perfect and complete defense to the claim set up by the 
plaintiff, so far as it seeks to subject the lot of land conveyed 
by E. Mays to J. D. Young, from whom these defendauts claim title 
by deed bearing date Jan’y dist, 1860. «These defendants say that 
they and those under whom they claim have been in peaceable, quiet, 
and undisturbed possession of said property since the date of said 
deed of EK. Mays to J. D. Young, and have kept the taxes paid on 
said property during all said years, and that the title under which 
these defendants claim said land has never been’ questioned or as- 
sailed until the filing of plaintiff’s amended bill at the last or a re- 
cent term of this court, more than 25 years after the date of the said 
deed from Mays to J. D. Young, and that it would now be unjust 
and inequitable to subject the said property to sale to satisfy any of 
the debts set up in this cause. Defendants therefore pray that they 
may be hence dismissed with costs, &c. 
J. M. YOUNG, 
M. W. YOUNG, 


174 By KNIGHT & COUCH, Sol’s. 


J. M. Young, being duly sworn, says that the allegations in 
the foregoing answer are true so tar — stated on his own infor- 
mation & so far as stated on information he believes them to be true. 
and that the said answer is not interposed for delay. 

Given under my hand this 28th day of November, 1885. 

JASPER Y. MOORE, 
Clerk D.C. U. 8., D.W.V.” 


The petition of the heirs of J. D. Young, and referred to in the 
decree last aforesaid, is in the words and figures following, to wit: 


— 
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“Mitton PaARKER’s ADM 'R 
vs. >In Chancery. 
J. N. CLARKSON ef ai. 


To the Honorable J. J. Jackson, judge of the district court of the 
United States for the district of West Virginia, sitting at Char 
leston : 

175 The petition of M. W. Young, J. M. Young, and America 


g 

Dix, formerly Young, would respectfully show unto you 
honor that their father, J. D. Young, departed this life intestate in 
the vear 1872, seized and possessed in fee of all that certain lot of 
land on Virginia street, in the city of Charleston, West Virginia 
which was conveyed, as set out in the papers in the above cause, by 
the defendant, John N. Clarkson, to T. B. Swann, conveyed to Eze- 
kiel May, by deed dated and recorded in Kanawha county court 
clerk’s office January 4th, 1860, and afterwards conveyed by said May 
to the said Young by deed bearing date and recorded in said clerk’s 
offiee on June 10th, 1864. 

That the said Young left surviving him five children, his sole 
heirs-at-law—viz., your petitioners and L. N. Young and Hattie Slack, 
formerly Young. 

That by deed bearing date —— —, 187-, and recorded in said 
clerk’s office, the sfid Hattie Slack conveyed all her interest in said 

property to your petitioner, M. W. Young. 
176 That by deed bearing date March 30th, 1874, of record 
in said clerk’s office, the said lot-was partitioned so as to as- 
sign to your petitioner, America Dix, her share and portion of the 


same, which ever since said date your petitioner, America Dix, bas 


held as her own in severalty 

That by deed bearing date August 10th, 1874, and of record in 
said clerk’s office, the said L. N. Young conveyed his interest in the 
suid real estate to your petitioner, M. W. Young, so that said real 
estate has since the dates of the deeds aforesaid been held and owned 
and possessed, § undivided parts thereof, by your petitioner, M. W. 
Young, } undivided part thereof by your petitioner, J. M. Young, 
and 4 part thereof in severalty by your petitioner, America Dix. 

That in the year 188— your petitioners, J. M. Young and M. W. 
Young, put upon the ¢ of said real estate owned by them as afore- 
said a large and commodious !fivery stable, encased in iron and 

covered with an iron roof, the actual cost of which was more 
177 than $1,200; that your said petitioners have also put another 

stable upon their said portion of said real estate and other 
valuable and permanent im provements, the actual cost of which was 
about $300; that all of said improvements were permanent in char- 
acter, and are still upon said property. 

That your petitioner, America Dix, after the assignment to her of 
her portion of said real estate as aforesaid, bas built thereon a stable 
and other improvements permanent in their nature and still upon 
said real estate. the cost of which was more than $150, and she 
further shows that the said J. D. Young in his lifetime, under whom 
she claims as aforesaid, believing his title to be good to said real 
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estate, built a dwelling-house of the value of $500 on that portion of 
suid real estate owned ‘by s’d Dix, all of which improvements are 
still on s’d land. Your petitioners further show that at the time 
said improvements were put upon said real estate that your peti- 
tioners were holding the same as aforesaid under the title as 
175 aforesaid, which was by your petitioner believed to be good. 
Your petitioners therefore pray that they may be allowed for 
the permanent improvements put by them as aforesaid upon said 
real estate, and that such other, further, and general relief may be 
granted them as is proper under the circumstances of their case. 
And as in duty bound they will ever pray, &c. 
M. W. YOUNG, 
J. M. YOUNG, 
AMERICA DIX, 
3 By Counsel. 
KNIGHT & COUCH, Sol’s.” 


The plea and answer of Jno. N. Clarkson, referred to in the decree 
last aforesaid, is in the words and figures following, to wit: 


“FE. B. Kniaut, Adm’r of M. Parker ,Deec’d, 
vs. In Ch’y. 
Jno. N. CLARKSON and Others. ' 


179 The plea of Jno. N. Clarkson and of R. W. Clarkson, as 
executor of James Clarkson, dec. def’s, to the amended bill 
of E. B. Knight, adm’r of M. Parker, dee’d, compl’t. 


These defendants, by protestations, not confessing or acknowledg- 
ing all or any of the matters and things in s’d compl. amended bill 
contained to be true in such sort, manner, and form as the saine are 
therein set forth and alleged, for plea to s’d amended bill say that 
on the 14 day of August, 1852, Jno. N. Clarkson executed to Jno. J. 
Williams a trust deed to secure to James Clarkson a debt due him 
by note, dated 6 Jan’y, IS4S, for $7,000.00, payable five years after 
date, with interest from date, and s’d deed was reeorded on the 
same day in the clerk's office of Kanawha county; that many other 
debts were secured by Ssaine deed : the property conveyed is the 
sume referred to in theamended bill: that in Dec’r, 1865, M. Parker 
filed his original bill in this cause in the cir. c’t of Kan. e’ty, 

: and made this deed a part of the bill. The sald bill alleges 

180 that Jno. N. Clarkson by s'd deed conveyed the real and per- 
sonal estate named therein to secure sundry debts—among 

them this $7,000.00, and also two debts due s’d Parker. respectively, 
$1,486.76 and $400.00. The bill further alleges that the s’d trustee 
had removed from this State,and that a considerable portion of the 
debts secured had been paid, but makes no specification, and that 
by removal of the trustee the trust could hot be executed. The bill 
further alleges that after executing s’d deed Jno. N. Clarkson con- 
veved to T. B. Swann 1? acres of land, a lot in Charleston therein 
deseribed ; that s’d Swann afterwards conveyed same to Mays and 
Mays to Young, &c. These respective deeds are filed as part of the 
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| bill. ~The deed from Clarkson to Swann is dated the 21 July, 1858, 
and attached thereto and part thereof is a release by the beneficiary, 
James Clarkson, in favor of s’'d Swann of all trusts or liens on s‘d 

house and lot ‘mentioned in the annexed deed, but this re- 
181 lease is not intended to release our lien upon any of the 

other property of Jno. N. Clarkson in any trust deed recorded 
in Kanawha county clerk’s office. The bill prays the court to ap- 
point another trustee in the place of Jno. J. Williams, and for an 
account to show what payments have been made on the debts 
secured by said trust deed and what liens are on the lands named 
in the deed of trust or owned by said J. N. Clarkson, and for a sale 
of the lands named in the deed and for general relief, &c., &e. 

That by this bill said trust is admitted and treated as a valid and 
subsisting lien and said debt of $7,000.00 a valid and subsisting 
debt, and said release is filed with the bill and neither disputed or 
‘alled in question. 

That said defendant, R. W. Clarkson, on the 8th June, 1866, an- 
swered said bill, as shown by the record, and set out in said answer 
that said debt of $7,000.00 was still due and unpaid, with the in- 
terest, and concur-ed in the prayer of the bill asking for the ap- 

pointment of a trustee and a sale of the property, &c.; that 
182. in April, 1866, before the cause was removed to this court, the 
cir.c tof Kanawha county refer-ed the cause to a master com- 
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missioner to report, as prayed for in the bill, what debts named in 
said trust deed were due or paid and what liens, trust or otherwise, 
were on the lands named in the same or on any other real estate of 
said J. N. Clarkson, &c., &c.; that a report was made under this 
order, but was held vacated because made by a gentleman not a 
com’r in chancery. 

That after the cause was removed to this court, and on the 24 
Dee’r, 1875, by a decretal order then entered, Com’r Fontaine, a 
master com’r of this court, was ordered, among other things, to exe- 
cute said order of said Kan. cir.c’t made in 1866 and report all liens 
on the lands of said Jno. N. Clarkson, whether trust or otherwise, as 
well as what debts named in said trust deed were paid or still due, 
and said com’r, after hearing all the evidence, reported said trust 

lien in favor of said James Clarkson good and valid and 
183 subsisting, as also said release,and no exception has been ever 
taken to said report 

That again on the 7th Nov., 1877, the cause was recommitted 
to said com’r for the same and other purposes, and in Oect’r, 1875, 
said com’r again reported s’d trust in favor of James Clarkson to 
secure said $7,000.00 good and valid, and also said release, and no 
exception was taken, and the report in favor of said trust yet stands 
confirmed, as also the report in favor of said release, for neither has 
been excepted to or called in question by any place or evidence. It 
thus appears from the record that over 32 years have elapsed since 
said trust deed was executed and recorded ; that about 20 years have 
elapsed since the original bill in this cause was filed; about 27 vears 
since said release was executed and recorded in favor of suid Swann; 
about 19 years since R. W. Clarkson, ex’or of James Clarkson, filed 
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his said answer; about 19 years since the first order of reference 
made by Kan. cir. c’t to a com’r to ascertain and report the liens, 

&e., under the trust; that over 12 years have elapsed since 
184 by an order of this court this cause was referred to Com’r 

Fontaine for the above-named purposes, and about 7 years 
since said com’r reported in favor of said $7,000.00 and said release, 
and in all this time—more than 32 vears since the recording of the 
trust; more than 27 years since the recording of said release ; more 
than 20 years since the original bill was filed; 19 vears since the 
first reference of the cause to a com’r of thecourt; neither M—. 
Parker, who died some years ago, nor his adm’r nor any party to 
this suit, has ever, until the May term of this court, 1885, made any 
claim by any form of plea, exception to com'r reports, evidence or 
otherwise calling in question the validity of this $7,000.00 debt, or 
the trust deed securing it, or in any manner adverse to said trust 
lien or to said release or to the title of said Swann or those claiming 
under him. 

These defendants therefore plead— 

1. That the cause of action set out in said amended bill is stale 

and not to be heard on account of lutches. 
1S5 2. That the cause of action set out in said amended bill 
occurred more than 10 years before the same wus filed. 

5. That the cause of action set out in said amended bill occurred 
more than 20 years before the same was filed. 

4. That the cause of action set out ip said amended bill, if any 
existed, has been known to the piaintiff from the record and from 
the deed filed with his original bill for 27 years before this amended 
bill was filed. 

5. Because no reason is shown or could be shown in said amended 
bill for this laches and no cause why the matters therein set out 
were not sooner pleaded; and these defendants plead the several 
matters aforesaid in bar to so much of the plaintiff’s said demand 
us aforesaid, and prays the judgment of this hon’l- court thereon. 

And these defendants, for answer to sald amended bill of coni- 
plaint filed in this cause at spring term 1883, reaffirms and relies 
upon all the matters set up in the answer of R. W. Clarkson, ex’or 

of James Clarkson, to plaintiff’s original bill filed in this 
1S6 cause, that the debt, $7,000.00, with interest. due from J. N. 

Clarkson, set out in the trust of J. N. Clarkson to J. J. Wil- 
liams, trustee, filed in this cause with said bill. is unpaid, and re- 
spondants asks that all the lands set out in said trust, which were 
afterwards conveyed to George Jeffries, be suld to pay the said trust 
debt. ‘ 

That the release to T. B. Swann, executed by James Clarkson as 
part of deed from J. N. Clarkson and wife .to said Swann, was in- 
tended to perfect the title of suid Swann Lo sald lot SO conveyed Lo 
him by J. N. Clarkson and wife, and if it did not have that effect 
respondants asks that said tot, 1} acres, be sold also for the trust 
debt due to James Clarkson from J. N. Clarkson. It was not the in- 
tention of said release that it should operate as a release generally 
to benefit the judgment creditors of J. N. Clarkson, but, on the con- 
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trary, only to benefit and protect Swann’s title to said lot against 
all such judgments and to throw over said title the power of said 
trust to James Clarkson. 
187 That said release expressly reserved the lien of James 
Clarkson on all the Jand named in said trust except said lot 
so released to said Swann. Res. will be permitted to say that said 
original bill recognizes and does not dispute the lien of James 
Clarkson of $7,000.00 as good and valid, and prays to have it and 
the other debts paid by a sale of the property ; that the deed to said 
Swann to which said release was attached and the release itself was 
before the plaintiff, M. Parker, when the original bill was drawn up 
and filed; that said release was not then assailed or called in ques- 
tion nor conld be ; that said James Clarkson had a lien paramount— 
a right to make the release, and thereby prejudice no creditor; that 
said Parker in his bill claimed under said trust and asked to have 
it enforced, and the debts of said Parker have been satisfied under 
a decree made in this cause. 
That he sets up in his amended bill no reason or excuse—no dis- 
covery of new facts—for his latches and delay; and now after tho 
lapse of a generation from the execution of the trust and oe 
ISS 27 years from the date of said release, 20 years after filing 
his bill, hisadm’r comes in for the first time with an amended 
bill to demand of this court to hear him in his attempt to over- 
throw the allegations and admissions of his original bill 20 years 
after filing it; to investigate and have construed under new allega- 
tions and charges a transaction 27 years old, which was before him 
when the original bill was filed, and which for its true explanation, 
if any were needed, might require witnesses presumably dead after 
the lapse of a generation, and respondant must be allowed to say 
this would be against that public policy of repose established by all 
courts everywhere, which will not give countenance to litigation for 
the first time-solicited-after the lapse of so great length of time, 
when it can hardly be supposed a fair and full explanation of the 
transaction, ifany were needed, cannot now be had by evidence 
189 = aliunde. Having sanctioned and admitted the validity of 
this $7,000.00 due James Clarkson and the trust deed secur- 
ing it for 33 years, and the release made in favor of T. B. Swann, 
and the deeds made by him conveying this property to sandry 
alieners and their respective undisturbed possession thereunder for 
some 27 years, this respondant is advised a court of chancery will 
not now give its assistance or countenance to any attempt by any 
form of pleading to disturb either. 

Res. relies upon his petition filed in this cause at the May term and 
asks the court that the claims of James Clarkson aforesaid Inay not 
be prejudiced because of the neglect of counsel. Respondant, R. 
W. Clarkson, ex’or as aforesaid, has done nothing since the filing 
his answers to weaken or defeat the trust claim of said $7,000.00 due 
said James Clarkson. The claim has been again and again reported 
valid by the master, and respondant asks that the master be required 
to report specifically the am’t thereof, for it is no fault of his that 
this debt has not been paid, 
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190 The heirs-at-law of George Jeffries, dec’d, are Thomas Jef- 


fries and George Jeffries, his sons, and Alice Jeffries, Mary, 
who married —— Gustin, and Julia, who married Henry Rigs, 


his daughters. 
Res. asks that they be made parties defendants to this bill by 
proper bill of revivor, and that complainant he a to revive 


this suit as against them. to the end that all parties | » be fore the 
court and all matters involved ended and concluded: all of which 


matters and things these defendants are ready and sities to aver, 
maintain, and prove, as the court shall direct, and hambly, pray to 
be hence dismissed with their costs and charges most wrongfully sus- 
tained, 
JNO. N. CLARKSON, 
Age nt for Robt W. Clarkson, Ex’or of James Clarkson, Deed. 


| hereby certify that the above plea and the answer attached 
thereto, in my opinion, are well founded in point of lew. 


T. B. SWANN. 


Gallia County, | fo wil: 

This day Jno. N. Clarkson, defendant named in the foregoing 

plea and answer attached thereto, whose signature is above attached 

to the above plea and answer, made oath before me that the above 

plea is true in point of fact, and he further made oath, being duly 

sworn, any says that the facts and allegations therein contained so 

far as stated on his own knowledge ure true, and so far as stated on 
information he believes them to be true. 

JNO. N. CLARKSON, 
Ag't for Rob’t W. Clarh, ysOH, kx’. ct Clarkson, Dee'd. 


Taken, sworn to, and subscribed before me this 22nd day of Sept., 
LSSS. 
JNO. C. VANDEN, 
Notary Public, Gallia County, Ohio.’ 


192 And afterwards, at another day, to wit, at a district court of 
the United States for the district of West Virginia held 
Charleston on l'riday, the Sth day of Janus ary, A. LD). 1886. 
This day the defendant, M. W. Young, tendered his petition in 
the above cause for a rehearing therein, which petition is ordered to 
be filed. 


The petition of M. W. Young, referred to in the foregoing order 
is in the words and figures following, to wit: 


“M. PaARKER’s ADM’R 
vs. | >In Chancery. 
J. N. CLARKSON ef all. 


To the Hon. J. J. Jackson, of the dist. e’t of the U.S. for the dist. of 
W. Va. 


The petition of M. W. Young would respectfully show that he 
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E. B. KNIGHT, ADM’R, &C. 65 


does not hold or claim the house and lot, except a small portion 
thereof conveyed to his father, J. D. Young, by E. Mays and 
193 ordered to be sold by decree entered in the above cause at 
this term of this court as heir or devisee of the said J. D. 
Young, but-that he does claim and hold the same to the extent of 
his interest therein, except a small portion as a purchaser for value. 

That on the 20th day of May, 1868, the said J. D. Young, by deed 
of said date, conveyed to your petitioner a part of said lot fronting 
53 feet on Virginia street. 

That by deed dated August 25, 1873, Hattie Slack and husband 
conveyed a certain portion of said lot to your petitioner, 

That by deed bearing date August 10th, 1874, Lewis N. Young 
and wife conveyed a certain other portion of said lot to your peti- 
tioner. 

That by deed bearing date March 30th, 1874, the widow and four 
of the five children and heirs-at-law of the said J. D. Yourig con- 

veyed to America Dix the lower portion of said lot fronting 
194 on said Virginia street; that all of said deeds were duly re- 

corded in the clerk’s office of Kanawha county court, and 
certified copies of them are herewith tiled and marked, respectively, 
Exhibits 1, 2,3, & 4,and are prayed to be read and considered as 
parts of this petition. Your petitioner is advised and so charges 
that under the above state of. facts that the question ofthe subjec- 
tion of the interest of your petitioner in said property to any al- 
leged liens thereon cannot be litigated upon a bill of revivor, and 
can only be litigated upon an original or supplemental bill. Your 
petitioner therefore prays that your honor will rehear this cause 
upon the branch thereof in which said decree of sale was entered 
and allow your petitioner to file a plea appropriate thereto. 

Your petitioner also prays that a rehearing may be granted him 
upon that branch of this cause in which a final decree was rendered 

on the — day of December, 1885, at the present term of this 
195 court, and sets out the following grounds for such rehearing : 
That he isaggrieved by the courts finding against him upon 
the pleas of the statute of limitation filed in this cause by your pe- 
titioner to complainant’s bill of revivor and amended bill; and, &c. 
M. W. YOUNG, 
By Counsel. 
KNIGHT & COUCH. 


STaTE OF West VIRGINIA, | 7 wit : 
Kanawha County, | 7 


M. W. Young, whose name is signed to the foregoing petition, 
being duly sworn, says that the same is true as he verily believes. 


M. W. YOUNG. 


Subscribed and sworn to — me,in the county aforesaid, this 8th 


day of January, 1886. | 
GEO. 8. COUCH, 


Notary Public, Kan’a County.” 
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And afterwards, at another day, to wit, at a district court 
196 of the United States for the district of West Virginia held, as 
aforesaid, on Thursday, the 6th day of May, A. D. 1886. 

This cause came on this day upon the motion of the complainant 
to dismiss the petition filed by M. W. Young for a rehearing of the 
decree entered herein on the 12th day of December, 1885; which, 
being argued by counsel, the court doth adjudge, order, and decree 
that said petition be disallowed and dismissed, and the same is ac- 
cordingly done. 

I, Jasper Y. Moore, clerk of the district court of the United States . 
for the district of West Virginia, do hereby certify that the foregoing 
is a true transcript of the record of so much of the cause of Milton 

Parker’s Adm’r against John N. Clarkson & oth’s as 1s re- 
197 quired by the appellants in their appeal to the Supreme 
Court of the United States from the decree entered in the said 
cause by the said district court on the 12th day of December, 1885. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of my said court, at Charleston, this 26th day of August, A. D. 
1886, and of the Independence of the United States of America the 
111th. 

f Seal District Court United States, District West Virginia, ) 
} Charleston, West Va. ; 
JASPER Y. MOORE, 
Clk D. C. U.S., D. W. Va. 


. 

Endorsed on cover: West Virginia D.C. U.S. No. 342. L.N. 
Young, M. W. Young, J. M. Young, H. Slack, and A. Dix, heirs-at- 
law of J. D. Young, deceased, J. N. Clarkson and Thomas B. Swann, 
appellants, vs. KE. B. Knight, administrator of Milton Parker, de- 
ceased. Filed September 14, 1886. : 
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1 Tue Unitep STATES OF AMERICA, 88 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the judge of the 
district court of the United States for the district of West Virginia, 
Greeting : 

Whereas in a certain suit in said district court between E. B. 
Knight, administrator of a Parker, deceased, complainant, and 
L. N. Young, M. W. Young, J. M. Young, . Slack, and A. Dix, 
heirs-at-law of J. D. Y oung, “deceased, and J. Clarkson, Thomas 
B. Swann et al., defendants, which suit was stdin to the Supreme 
Court of the United States by virtue of an appeal, agreeably to the 
act of Congress in such case made and provided, a diminution of 
the record and proceedings of said cause has been suggested, to wit: 
“That a part of the record in this cause, the evidence, orders, com- 
missioner’s reports, judgment, petitions, &c., have been by mistake 
omitted from the certified record sent up to the Court under the cer- 
=" of the clerk, to wit: 

. Order adjourning the court to 4th of July, 1886, dated Decem- 

e 14, 1885. 

2. Order filing petition of the defendant Youngs, July 8, 1886. 

3. Order dismissing the said petition, May, 1886. 

4. Order adjourning the term of the court to June 10th, 1886. 

5. Order filing petition of M. W. Young for bill of review, July, 
28, 1886. 

6. Copy of the petition. 

Extract from Commissioner Fountain’s 5th and last care. p. 

1 to 6, inclusive, down to said period, including the words said 

period. 

2 8. On p. 26, this report, copy of what is reported about the 

judgment of Babbet, Good & Co. 

9. P. 23, this report; all that is reported about the 

judgment of Babbet, Good & Co. vs. J. N. 


ee $654 10 
P. 45. All that is reported as to judgment of Put- 

ROY ONE NOSIS oc cnmwncnndinnbatoke 633 97 
P. 46. Same as to judgment of R. E. Putney & Co.. 3,075 25 
P. 25. Same as to judgment of F. Thompson ------ 2,211 62 
P. 38. Same as to judgment of F. Thompson .----. 2,224 42 
P. 40. Same as to judgment of J. H. Brown------ 821 91 
P. 40. a ae oe 716 54 
P. 42. Same. oanbaliidl 827 82 
P. 43. ee eee 979 79 
P. 54. mee. is Fae ae ee 3,982 44 
P. 47. Same as to judgment of Hedrick for Parks- 967 18 
P. 48. Same as to judgment for M. Parker---- ---- 1,233 75 
P. 49. Same as to judgment, Hussey & Co. .-----. 8,080 86 
P. 50. Same as to judgment, same... -----.-.--- . 269 Sk 


10. T. B. Swann, exceptions on this report for Hussey & Co. 
ll. J. Hi. Ferguson, 6s 


1—342 


2 L. N. YOUNG ET AL. VS. E. B. KNIGHT ET AL. 

12. That judgment for J. H. Brown, $529.76, set out in the final 
decree, is omitted from the report. : 

13. Concluding clause in Mr. A. L. Laidley’s report, showing that 
he was a private gentleman and not a commissioner, Kc. 

You therefore are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex- 
tent above enumerated, you shall find to the said Supreme Court, so 
that you have the saine, together with this writ, before the said 

Supreme Court forthwith. 
3 Witness the Honorable Melville W. Fuller, Chief Justice of 
the Supreme Court of the United States, the 23d day of Janu- 
ary, A. D. 1889. : 
JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 


4 At a district court of the United States for the district of 
West Virginia, held at Charleston, on Monday, the 14th day 
of December, A. D. 1885, among the proceedings had was the fol- 
lowing, to wit: * * 
Ordered, that this court be adjourned until the 14th day of Jan- 
uary, 1556. 


And at another day, to wit: 

At adistrict court of the United States for the district of West 
Virginia, held at Charleston, on Friday, the 8th day of January, 
15386, among the proc edings had was the fallowing, lo Wil: 


M. PARKER’s ADM’R 
vs. >In Chancery. 
J. N. CLARKSON et als. } 


This day the def dant, M. W. Young, tendered his petition in 
the above cause for a rehearing therein, which petition is ordered 
to be filed. 

The petition referred to in the last foregoing order is inthe words 


and figures following, to wit: 


M. PARKER’s ADM’R 
rs. _In Chancery. 
J. N. CLARKSON et al. } 


5 To the Hon. J. J. Jackson, of the dist. c’t of the U.S. for the 
dist. of W. Va. : 

The petition of M. W. Young would respectfully show that he 
does not hold or claim the house and lot, except a smali portion 
thereof conveyed to his father, J. D. Young, by E. Mays, and or- 
dered to be sold by decree entered in the above cause at this term 
of this court, as heir or devisee of the said J. D. Young, but that 
he does ciaim and hold the same to the extent of his ihterest 
therein, except a small portion as a purchaser for value; that on the 
20th day of May, 1868, the said J. D. Young, by deed of said date, 
conveyed to your petitioner a part of said lot fronting 53 feet on 
Virginia street. 
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That by deed dated August 25, 1873, Hattie Slack and husband 
conveyed a certain portion of said lot to your ge secu that by 
deed bearing date August 10th, 1874, Lewis N Young and wife 
Conveyed a “certain other portion of said lot to your petitioner; 
that by deed bearing date March 30th, 1874, the widow and four of 
the five children and heirs-at-law of the said J. D. Y oung conveyed 

to America Dix the lower portion of said lot fronting on said 
6 Virginia street; that all of said deeds were duly recorded in 

the clerk’s office of Kanawha county court, and certified 
copies of them are herewith filed, and marked, respectively, Exhibits 
1, 2, 3, & 4, and are prayed to be read and considered as parts of 
this petition. 

Your petitioner is advised and so charges that under the above 
state of facts that the question of the subjection of the interest of 
your petitioner in said property to any alleged liens thereon cannot 
be litigated upon a bill of review and can only be litigated upon an 
original or supplemental bill. 

Your petitioner therefore prays that your honor will rehear this 
cause upon the branch thereof in which said decree of sale was en- 
tered and allow your prsensey r to file a plea appropriate thereto. 

Your petitioner also prays that a rehearing may be granted him 
upon that branch of this «1 ause in which a final decree was ren- 


dered on the — day of December, 1855, at the present term of this 
court, and sets out the following ground for such rehearing: 
7 That he is aggrieved by the courts finding against him the 


facts upon the pleas of the statute of limitation filed in this 
cause by your petitioner to complainant’s bill of review and amended 


bill: and, &e. 
M. W. YOUNG, By Counsel. 


KNIGHT & COUCH. 
STaTE OF West VIRGINIA, | 7 ... 
» ', - To wit: 
Kanawha County, | 
M. W. Young, whose name is signed to the foregoing petition, 
being duly sworn, says that the same is true as he verily believes. 


M. W. YOUNG. 


Subscribed and sworn to me, in the county aforesaid, this 8th day 
of January, 158586. es 
GEO. 8. COUCH, 
Notary Public, Kan’a Co., W. Va. 


And at another day, to wit: 
At a district court of the United States for the district of West 


Virginia, held at Charleston, on Thursday, the 6th day of May, 
1886. 
Micron ParKer’s ADM’R 
vs. In Chancery. 
J. N. CrarKkson & Others 


8 This cause came on this day upon the motion of the com- 
plainant to dismiss the petition filed by M. W. Young fora 


. 
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rehearing of the decree entered herein on the 12th day of December, 
1885, which being argued by counsel, the court doth adjudge, order, 
and and decree that said petition be disallowed and dismissed, and 
the same is accordingly done. 


And at another day, to wit: 

At a district court of the United States for the district of West Vir- 
ginia, held at Charleston on Saturday, the 22nd day of May, 1886, 
among the proceedings had was the following, towit: * * 

Ordere 1d, That this court be adjourned until the 10th day of June, 
1886. 

And at another day, to wit: 

At a district court of the United States for the district of West Vir- 
ginia, held at Charleston on Wednesday, the 28th day of July, 1886— 


PARKER’s ADM’R 
Us. >In Chancery. 
CLARKSON et als. j 


9 This day M. W. Young tendered his petition in this cause, 

which is ordered to be filed, and the same is set down for 
argument. 

Which said petition is in the words and figures OCS to wit: 


“To the Honorable Jno. J. Jackson, judge of the U.S. D. court for 
the district of West Virginia: 

The petition of Milton W. Young respectfully represents that Jno. 
D. Young — one of the defendants in the suit of M. Parker vs. Jno. N. 
Clarkson and others, now pending in your honor’s court, which was 
revived by order of this court on the 9th February, 1875, in the 
name of KE. B. Knight, adm’r of said Parker, dec’d, on the 2nd April, 
1572. 

That said Jno. D. Young, before his death, by deed dated May 20 
1868, a copy of which is herewith filed and made part hereof, con- 
veyed to your petitioner a large part of the lot of land in controversy 
by certain metes and bounds, fronting 53 feet on Virginia street, 
with a dwelling-house and other houses on it, of which your peti- 

tioner has been in possession ever since, claiming and hold- 
10 ing adversely to all the world under said deed, which had 

been conv eyed by deed to him by Ezekiel Mays and decreed 
to be sold by a decree of this court at the fall term, 1885; that on 
the 25 August, 1875, Hettie Slack, one of the heirs of said J. D. 
Young, and her husband, Jno. Slack, conveyed to him by deed, also 
herewith filed, a small portion of said lot; that L. N. Young, an- 
other of said heirs, on the 24th Aug., 1874, by deed filed, conveyed 
to him another small portion of said lot; that on the 20 March, 1874, 
the widow of said Jno. D. Young and L. N. Young, heir of said 
J. D. and his wife, J. W. aggre heir of s said J. D. and his wife, 
conveyed, by deed filed, America Dix the lower portion of 
said lot, being a small oe and residue thereof; that the said 
suit of Parker v. Clarkson and others was instituted in , 1865, 
and the bill filed in that vear in the circuit court of Kana- 
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wha county; that during its pending in said court no answer was 
filed by said Jno. D. Young and no appearance was made by him 
and no account or evidence was lawfully taken in the cause. 
That at the spring term of this court, to wit, on the 22 
11 April, 1872, after the death of said J. D. Young, an order was 
made in this court transferring the said cause to this court, 
and the same was docketed 26 April, 1872; and petitioner avers 
as the said J. D. Young was then dead and their had been no 
suggestion of his death, no bill of revivor or supplemental bill ten- 
dered or filed making this petitioner In any way or form known to 
the lawa party to said suit, and neither this petitioner nor the heirs 
of said J. D. Young could resist said order, they not having been 
made parties, that said order of transfer and the docketing of the 
same could not be objected to by him, and was therefore as to him 
null and void. 

Petitioner is further advised that said order of transfer and the 
docketing thereof was illegal and not warranted by law and gave 
the court no jurisdiction, because the facts stated in the affidavit 
and petition of C. G. Hussey & Co. and of John Johns, assignee, &c., 
did not warranty the transfer of said cause from Kanawha circuit 
court to this court, as appears on the face of those proceedings, both 

the affidavits and the petitions.and each of them; but 
12 had this petitioner been made a party he could and would 

have objected; that on the 24 Dec., 1873, after the 
death of said J. D. Young and before any bill of revivor or 
other proceedings to bring this petitioner as purchaser before the 
court or to bring the heirs of said J. D. Young before the court to 
the end that they might be heard and contest the claims prefer-ed 
against said J. D. Young, this court, by order entered of record, re- 
ferred this cause to Commissioner Fontaine to take an account, &c., 
after giving notice to all parties in interest; that an account was 
for the first time taken under this order, and a report was made by 
said commissioner on the 27 August, 1877, the same being the first 
account and report in the cause legally taken or made, and that 
after the death of said Jno. D. Young, and more than 10 years be- 
fore any bill of revivor against the heirs of said Young, no bill of 
revivor or supplement ever having been yet filed to call in question 
your petitioner’s rights as purchaser aforesaid, as petition- here avers. 

That on the 7 Nov., 1877, an order was made recommitting said 

report of said commissioner to retake an account, &c., requir- 
13 ing notice to be given to all parties in interest, with leave to 

oach to furnish evidence, &c.; that on the 14th Oct., 1878, a 
report was filed of the account, &c., taken under said order; that on 
the 30 Nov., 1878, the said report was recommitted, with the same 
terms and privileges to retake the account; that in May, 1880, the 
report of said commissioner was filed, and on July 6, 1881, said re- 
port was recommitted on said above terms, with leave to all parties 
to furnish any new or additional evidence, and commissioner to re- 
port on any other matters, &c., after giving notice, &c. 

That at the spring term, 1881, said commissioner filed his report 
as required by said recommittal; that on the 27 May, 1881, an order 
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was made recommitting the commissioner’s 3rd and 4th reporis re- 
quiring said commissioner to report who made claims before him of 
judgment liens, who appeared before him, what attorney represented 
claims, what judgments barred by statute, reserving right to any de- 
fendant named in bill to claim benefit of statute of limitation, to take 
evidence required by any party after notice to all the defendants, 
Xc., Ke. 
14 That at the fall term, Nov. 23, 1881, a decree was rendered 
ascertaining the claims set up in the bill, priorities, &e., and 
directing sale of the Clarkeston farm ; that at the March term, 1881, 
the commissioner’s report was recommitted at Instance of-«complain- 
ant and defendant’s attorney to take any new or additional evidence 
as to any debt allowed or rejected in his report of 1580, or other 
matters, &c., after notice, &c.; that a report under said order was 
filed by said commissioner at the spring term, 1581; that at the 
same term, 1881, said report was again recommitted, and every mat- 
ter and thing ordered to be gone over again; that a report under 
this order was filed by said commissioner, fall term, 1881; that 
at the fall term, 1881, a decree was made and entered sustaining 
some exceptions, overruling others, determining the claims set out 
in the bill and the priorities of liens, Ke. 

That on the 3rd day of April, 1883, Messrs. Miller & Gallagher, 
who were counsel on the record for Jno. N. Clarkson, and being the 
same 8. A. Milier under whose advice,as attorney paid by him, this 

petitioner’s father, J. D. Young, bought the land as above 
15 stated, he being advised by said Miller that the title was good, 

tendered a bill of revivor for the first time against the heirs 
of Jno. D. Young, setting out that said J. D. Young died 1872—said 
Young died 2nd April, 1872, but not against this petitioner, pur- 
chaser aforesaid ; and petitioner is informed that his rights as such 
purchaser could not be litigated or determined under a bill of re- 
vivor, as he did not claim as heir, but only under a supplemental 
bill, and that his rights as purchaser aforesaid have not been and 
vannot be effected by any proceedings had in this cause heretofore ; 
that T. B. Swann moved, fall, 1884, to strike said bill of revivor from 
the docket, which motion was overruled, and at fall term, 1884, on 
motion of said Miller and Gallagher, leave was granted toamend said 
bill of revivor, which was done, and at spring term, 1885, on motion 
of said Miller and Gallaher, said bill was amended and filed; that 
your petitioner, as purchaser as aforesaid, was not made a party in 

either of these bills of revivor, nor his rights as purchaser 
16 called in question, nor could they be; that at the fall term, 

1885, the court, among other things, decreed a sale of said lot 
of land sold to T. B. Swann by J. N. Clarkston, at same time James 
Clarkston released and assigned to said Swann his equitable interest 
in same, by Swann to K. Mays, by Mays to said J. D. Young, and as 
well the portion conveyed to petitioner as aforesaid ; that no notice 
in said decree was taken of the interests acquired by your petitioner 
by purchase from said J. D. Young in his lifetime or {from the other 
parties herein named for the reasons‘that the plaintiff had neglected 
and failed to bring him as such purchaser or the interest so acquired 
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by him before the court in the manner and mode required by law, 
and no opportunity had been given him to defend his interests so 
purchased. 

Your petitioner: avers that he has been in quiet, undisturbed, 
and unquestioned possession of the land so purchased from said 
J. D. Young since the date of the deed, 1868, to this hour and of 
the other parts thereof since the dates of the deed aforesaid, and no 
proceedings have been had to call his rights so acquired into con- 

troversy. 
17 That at the fall term, 1885, the same term at which said 
decree ordering sale of the said lot was made, your petitioner 
tendered his petition for a rehearing and prays the same may be 
made part of this petition, and that same was, on motion of plain- 
tiff, dismissed ; and petitioner prays the court to review said order 
of dismissal and allow the petition thereby dismissed. 

Your petitioner avers and charges that Jno. D. Young never an- 
swered the original bill; that no account or evidence was lawfully 
taken or heard during his lifetime; that when this cause was trans- 
ferred to this court said Young was dead, and that during the whole 
time of these proceedings, orders of reference, reports, recommittals, 
&c., &c., after the cause was docketed in this court or while pending 
in Kanawha circuit court, there was no bill of revivor filed in this 
cause against said Young’s heirs; that they did not and could not 
appear in the cause, and hence their rights have been adjudicated 
without giving them an opportunity to be heard; that the first 
order of reference under which any evidence and the accounts were 
taken was made by this court on the 24 Dec., 1873, after the death 

of said J. D. Young. | 
18 That as to this petitioner and as to the rights so acquired 

by him in said lot of land there never has been a bill of re- 
vivor teudered or filed, and petitioner is advised that even if there 
had been his rights so acquired could not, under this form of 
pleading, be questioned, litigated, or adjudicated, but only under 
and by a supplemental bill set them out, and asking to subject 
them, &c.; that no such bill has been tendered or filed, and the 
rights so acquired have never been called in question by any plead- 
ing or evidence, order or decree, in the cause, and could not be 
under any of them. 

Your petitioner is advised that the plaintiff in the cause had no 
right as to him, purchaser as aforesaid, to proceed in the suit with- 
out a supplemental bill, and that so far as his rights so acquired by 
purchase may be effected all that has been done in the cause was 
coram no judice as to same and void, and no title can be made to 
pass any purchaser of his rights in the premises so acquired if said 
land is sold under said decree; that it would be sold under very se- 

rious clouds and no prudent man would purchase it; and 
19 he is further advised that no man can be effected or disturbed 
in his person or property under any judicial proceeding, 
either order of reference, evidence, or decree, without notice to him 
according to the forms of law, and none has been given him; that 
to leave the matter as it is must necessarily result in other and mul- 
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tiplicial litigation, when the court now has and should exercise the 
right to adjudicate petitioner’s title, &c., in this suit. 

That had hej been notified, among other things, he could have 
moved to remand the cause to the circuit court of Kanawha, but 
not being notified he has had no power or authority either to make 
such motion or to defend his rights in any way. He is advised that 
this court has no jurisdiction in the cause and that this appears on 
the face of the proceedings; that if the property is sold under the 
decree aforesaid the sale will be made under cloud of title and in- 
volve others and further litigations ; that his rights cannot be adju- 
dicated as they now stand inthe appellate court, because the plaintiff 

has failed to bring them before this court,as it was his duty 
20 to do; and tothe end that petitioner may be placed in a 

position to defend his rights as above set out and to avoid a 
multiplicity of suits and to maintain his possessory rights acquired 
as above stated uninterrupted for these 17 years, he prays that he 
may be made a party to this cause by apt and proper order; that 
this honorable court will reconsider his petition, filed at the time 
when the final decree above named rejected — at this present term in 
this connection and for general relief; and to that end, if more 
proper, he prays that this petition may be taken and considered a 
bill of review & that the court will review the final decree hereto- 
fore made in this cause for the sale of the lot of land sold by J. N. 
Clarkson to T. B. Swann & by hini sold to Mays & by him sold to 
J. D. Young, dee’d. ; 

M. W. YOUNG. 

J. S. SWANN, 

KNIGHT & COUCH, Sol’s.” 

STATE OF WEsT VIRGINIA, 1] -. _.- 
ah , > To wit: 

Kanawha County, j 
M. W. Young, whose name is signed to the foregoing petition, 

being duly sworn, says that the allegations therein contained 

21 so far-as stated on his own knowledge are true, and that so 
far as stated on information he believes them to be true. 

Given under my hand this — day of July, 1885. 

GEO. S. COUCH, 
Notary Public, Kana. Co., W. Va. 


22 In the District Court of the United States for the District of 
West Virginia, at Charleston. 
Mitton PARKER'S eneeeeceeed | 
v. In Chancery. 
Joun N. CLARKSON and Others. 


Office of Peter Fontaine, com. of U.S. court for district of West Va. 


CHARLESTON, West V4., Sept. 26th, 1881. 
To the Honorable John J. Jackson, judge of the district court of 
the United States for the district of West Virginia: 
Your undersigned, commissioner, respectfully reports that on the 


« 
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27th day of May, 1881, a decree was made and entered in said cause 
by your honor’s said court by which it was provided and ordered, 
among other things— 

“That the 3rd and 4th reports of Commissioner Fontaine filed in 
this cause be recommitted to said commissioner, and that he report 
in addition thereto an account of the following matter and things: 

‘1. The date of the first and of every succeeding execu- 

23 tion, if any, issued on each of the judgments mentioned in his 

said reports, the return day of each of said executions, 

whether or not the same or any of them were returned, and the re- 
turn made thereon. 

“2. If any such judgment is claimed by any person other than 
the judgment creditor, the name of such claimant, and how he 
claims, whether by assign.went or otherwise. 

“3. What claimants of said judgments appeared before the said 
commissioner or Commissioner A. T. Laidley in person or by attor- 
ney and proved their claims, and how; if by attorney, the name of 
such attorney; who, if any of them, filed petitions or affidavits or 
both to support their claims either before him or the said Laidley, 
with the date of such filing; and if any such claimant appeared 
before him or said Laidley in person or by attorney to present or 
prove their claims under any of said judgments without filing peti- 
tions or affidavits; who did so and when; the name of the attorney, 
if one appeared, and what proof, if any, was offered to prove said 
claim by them. 

“4. Which of the said judgments, if any, are barred by the 
statute of limitations, which limitation is to be computed as fol- 

lows: 


24 “ First. Ona judgment on which noexecution issued within 
one year after the date thereof the limitation is 10 years from 

and after the date of the judgment, except as hereinafter provided. 
“Second. If one or more executions issued on any such judgment 
within one year and afterwards in a period of ten years after the 
return day of the next preceding execution the commissioner shall 
report as to the statute of limitations in two aspects—first, as the 
same is claimed by the claimants of the judgments, and, second, as 
claimed by the assignee in bankruptcy of John N. Clarkson; but in 
computing said period of limitation the commissioner is to exclude 
therefrom the period from the 17th day of April, 1861, to and in- 
cluding the Ist day of March, 1865, and one-half of the period be- 
tween the 8th day of July, 1871, and the 21st day of Junuary, 1875. 
“Third. The time at which such limitation ceased to run is to be 
computed by said com missioner as follows: As — the plaintiff, Milton 
Parker, at the date this suit was commenced; as to such claimauts 
of said judgments or any of them as appeared before either of said 
commissioners and filed petitions or affidavits in support of their 
said claims at, the date the same were filed; as to all other claims, 
on the 24th day of December, 1873, except that the court 

25 _—s reserves the right to pass upon the question of limitation ; 
as to all such cases in which the parties appeared before 
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either of said commissioners in person or by counsel and offered 
proof of their claims, without petition or affidavit, on the coming 
in of the commissioner’s report. * * * 

“And it is further adjudged, ordered, and decreed that said com- 
missioner take any evidence in the form of depositions which any 
party may offer upon any of the questions of fact growing out of 
this reference tohim,and return the same with his report herein to 
the next term of this court. 

“And in theevent executions Upon any of the judgments set up in 
this cause shall have been stayed by injunction, supersedeas, or ap- 
peal, such fact shall be reported by the commissioner, and the court 
reserves its opinion upon the effect such stay shall have upon the 
plea of the statute of limitation. 

“ But before proceeding under this decree the said commissioner 
shall give notice of the time and place at which he will commence 
the taking of the account herein directed in the ‘ Kanawha Gazette,’ 

a newspaper published in the city of Charleston, once in — 
yAS) week for four successive weeks, which notice when so pub- 

lished shall be equivalent to personal service thereof on all 
the parties to this suit.” See decree of May 27, 1881. 

In pursuance of the requirements of said decree I gave notice 
of the time and place of taking this account and evidence relating 
thereto by publication made in the said “ Kanawha Gazette” news- 
paper, appointing the 30th day of June, 1881, asthe time and my said 
office as the place for beginning the taking of this account. The first 
publication of said notice in said newspaper was made on June 1, 
1881, and it was published therein once in each week for four suc- 
cessive weeks prior to the said 30th day of June, 1881. A copy of 
the said notice is filed herewith and made a .part of this report as 
oe 

Before answering in detail the enquiries of said decree of refer- 
ence I will state the plan on which this report is made and my un- 
derstanding of some facts of said decree which may bear different 
constructions. ; 

First. When a claim was directly set up in the bill filed in 
27 this cause and .it was obviously “alive” when said bill was 

filed it has not been deemed necessary or expedient to answer 
the various enquiries as to the issuance of and returns made on the 
executions thereon and the mode of proof used. 

Second. In deciding whether a claim has been barred by the stat- 
ute of limitations it is considered that a proper appearance to and 
assertion of the claim in this suit within the period of 10 years 
from the date of the judgment or the return day of the last execu- 
tion thereon, as the case may be (supplemented by the two periods 
fixed by said decree), has the same effect in stopping the running 


of the statute of limitations as the issuance of an execution within 


that time. 

Third. The supplementary periods fixed by said decree are taken 
to be from April 17, 1851, to and including March 1, 1865 (equal 
to 3 years 10 months 12 days), and from July 8, 1871, to April 15, 
1872 (equal to 9 months 7 days, and being one-half of the period 
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from July 8, 1871, to January 21, 1873, the whole of said period 
being equal to 1 year 6 months 14 days). 
Fourth. These periods are not added together, but are considered 
as separate periods, to be excluded at their respective dates, 
28 and the first half of the latter period (viz., from July 8, 1871, 
to April 15, 1872) is the period used. 
Fifth. Where an execution was issued and made returnable at a 
date falling within one of the said excluded periods it is considered 
as running from the end of said period. 


* * 7 + . + * 
ord Report, pp. 33, 34. 
BappittT, Goop & Co. v. Jonn N. Clarkson & als. 
Amount then reported, $652.56. 


The original judgment on this claim was recovered at the August 
term of 1856 of the county court of said Kanawha county, and the 
judgment on the forthcoming bond given thereon was rendered at 
the December term of 1556 of the same court. This judgment is 
claimed by James M. Laidley as paid by him and possibly assigned 
tohim. (See Ex.“X Y,” pp. 81, 82; affidavit of J. M. Laidley of 
Feb’y 3, 1879, and Ex. “J. M. L.” 1 and Ex. “J. M. L.” 2.) 

The Ist and only execution on said judgment on forthcoming 
bond was issued on December 19, 1856, returnable to March rules, 
1857 (see 3d Rep., pp. 43, 34), and it was returned with the endorse- 
ment: “ This, together with various other executions, was levied on 

various negro slaves & other personal property as the prop- 
29 erty of the def’t, J. N. Clarkson, and a number of said slaves 

deemed by me to be sufficient was advertised for sale under 
said levy & the sale enjoined. For a list of said executions & prop- 
erty see return on the execution of J. H. Brown vs. D. J. W. Clark- 
son & others from Kana. c’r. c’t, Book 9, page 25, John Slack, 8S. 
K.C.” (See Ex. “ D. C. G.”) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said execution had been running 4 years 1 month and 
17-days from March rules, 1857 (supposing as before stated), and 
hence had 5 years 10 months and 13 days to run after the end of 
suid excluded period (viz., March 1, 1865). This would take it up 
to January 14, 1871. ‘The first appearance to assert this claim was 
made by the said James M. Laidley at some time prior to July 26, 
1870, though it does not appear that at that time he gave any deposi- 
tion or filed any affidavit in support thereof (see paper endorsed 
“Tables No. 1 and 2,” accompanying report, and account of July 26, 
1870, and the column headed “ Remarks and memo”). The first 
appearance before me to assert this claim by deposition was made 
on the 30th day of August, 1876, at which date the said James M. 

Laidley gave his deposition in support of this judgment (see 
30 Ex. “J. M. L.” 1). If it be held that the said first appear- 
ance before the former commissioner, A. T. Laidley, is a suffi- 
cient appearance (and I consider it such under the circumstances of 
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this case) this claim is not barred by the statute of limitations; but 
if it be held that the said first appearance is not sufficient this claim 
is barred by the statute of limitations, according to the rules of com- 
putation prescribed by the said decree of reference. 


od Report, pp. 34, 3d. 
Bapsitt, Goon & Co. vs. Jonn N. CLARKSON & als. 
Amount then reported, $654.10. 


The original judgment on this claim was recovered at the fall term 
of 1856 of the circuit court of said Kanawha county, and the judg- 
ment on the forthcoming bond given thereon was rendered at the 
spring term of 1857 of the same court. The Ist and only execu- 
tion on the said judgment on forthcoming bond was issued on July 
14, 1857, returnable to October rules, 1857, and it was returned 
with the endorsement: “ This, together with various other execu- 
tions, was levied on various negro slaves & other personal property 
as the property of the def’t, J. N. Clarkson, and a number of said 

slaves, deemed by me to be sufficient, was advertised for sale 
3] under said levy & the saleenjoined. For a list of said execu- 
tions & property see return on the execution of J. H. Brown 
vs. D. J. W. Clarkson & others, from Kana. cr. c’t, Book 9, page 25, 
John Slack, ““S. K. C.” (See 3d Rep., pp. 34,035, and Ex. “ D.C. G.”) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said execution had been running 3 years 6 months and 
17 days from October rules, 1857 (supposing as before stated), and 
hence it had 6 years 5 months and 13 days to run after the end of 
said excluded period (viz., March 1, 1865). This would take it up 
to August 14, 1571. 

The remarks made at page 22, ante, as to the appearance of James 
M. Laidley betore the former commissioner, A. T. Laidley, and _ be- 
fore me, apply also to this claim, except that in this case the said J. 
M. Laidley appeared as attorney for the plaintiff. If it be held that 
the said first appearance before Commissioner Laidley is a sufficient 
appearance (and I consider it such under the circumstances of this 
case), this claim is not barred by the statute of limitations; but if it 
be held that the said first appearance is not sufficient, this claim is 
barred by the statute of limitations, according to the rules of com- 
putation prescribed by the said decree of reference. 

* * * ar * 


+. * 


32 3d Report, p. 36. 
I'RANCIS THOMPSON v. JoHN N. CLarKson & als. 
Amount then reported, $2,211.62. 


The original judgment on this claim was recovered at the Novem- 
ber term of 1856 of the county court of said Kanawha county, and 
the judgment on the forthcoming bond given thereon was rendered 
at the March term of 1857 of the same court. The Ist and only ex- 
ecution on the said judgment on forthcoming bond was issued on 
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March 18, 1857, returnable to June rules, 1857, and it was returned 
with the endorsement: “ This, together with various other execu- 
tions, was levied on sundry negro slaves & other personal property 
of the def’t, J. N. Clarkson, and a number of said slaves deemed by 
me sufficient was advertised for sale under said levy and the sale 
enjoined; fora list of which executions & property see return en- 
clused on the execution of J. H. Brown vs. D. J. W. Clarkson & 
others, from Kana. e’ty c’t, Book 9, page 25, John Slack, 8. K. C.” 

(See 3d Rep., p. 36, and Ex. “ D. C. G.”) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said execution had been running 3 years 10 months and 

17 days from June rules, 1857 (supposing as before stated), 
Oo and hence it had 6 years 1 month and 13 days to run after 
the end of said excluded period (viz., March 1, 1865). This 

would take it up to April 14,1871. The said former commissioner, 
Laidley, has stated in a paper which is filed in this cause that the 
executor of Francis Thompson appeared before him previous to the 
filing of his said report (of February 18, 1870). (See Ex. “ A. T. 
L.” 2.) 

If it be held that this was a sufficient appearance (and I consider 
it such), this claim is not barred by the statute of limitations. 


* . * * * * * 
3d Report, pp. 45, 46. 
Francis THompson v. Jonn N. CLARKSON & als. 
Amount then reported, $2,224.42. 


The original judgment on this claim was recovered at the Feb- 
ruary term of 1857 of the county court of said Kanawka county, and 
the judgment on the forthcoming bond given thereon was rendered 
at the July term of 1857 of the same court. 

The Ist and only execution on the said judgment on forthcoming 
bond was issued on July 27, 1857, returnable to October rules, 1857, 

and it was returned with the endorsement: “ This, together 
34 with various other executions, was levied on sundry negro 

slaves & other personal property of the def’t, J. N. Clarkson, 
and a number of said slaves deemed bv me sufficient was advertised 
for sale under said levy and the sale enjoined; for a list of which 
executions & property see return enclosed on the execution of J. H. 
Brown vs. D. J. W. Clarkson & others, from Kana. c’ty c’t, Book 9, 
page 25, John Slack,S. K. C.” (See Ex.“ D. C. G.”) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said execution had been running 3 years 6 months and 
17 days from October rules, 1857 (supposing as before stated), and 
hence it had 6 years 5 months and 13 days to run after the end of 
said excluded period (viz., March 1, 1865). This would take it up 
to August 14,1871. The said former commissioner, Laidley, has 
stated in a paper, which is filed in this cause, that the executor of 
Francis Thompson appeared before him previous to the filing of his 
said report (of February 18, 1870). (See Ex. “ A. T. L.” 2.) 
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If it be held that this was a sufficient appearance (and [| consider 
it such), this claim is not barred by the statute of limitations. 
+. ce aa . «x © — 
35 dd Report, pp. 47, 48. 
JAMES H. Brown v. Jounn N. Crarkson & als. 
Amount then reported, $821.91. > 


The original judgment on this claim was recovered at the Feb- 
ruary term of 1857 of the county court of said Kanawha county, 
and the judgment on the forthcoming bond given thereon was 
rendered at the July term of 1857 of the same court. The Ist execu- 
tion on said judgment on forthcoming bond was issued on July —, 
1857, returnable to October rules, 1857, and the 2d and last execu- 
tion thereon was issued on June 30, 1858, returnable to September 
rules, 1858. (See 3d Rep., p. 47.) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said 2d and last execution had been running 2 years 7 
months and 17 days from September rules, 1858 (supposing as 
before stated), and hence it had 7 years 4 months and 13 days to 
run after the end of said excluded period (viz., March 1, 1865). 
This would take it up to July 14,1872. The remarks at page —, 
ante, as to the appearance of the claimant Brown apply also to this / 
judgment. According to the rulesof computation prescribed by tlie 
said decree of reference, this claim is not barred by the statute of 
limitations 


36 od Report, pp. 48, 49. 
JAMES H. Brown v. Jonn N. Clarkson & als. | 
Amount then reported, $716.57. 


The original judgment on this claim was recorded at the Feb- 
ruary term of 1857 of the county court of said Kanawha county, 
and the judgment on the forthcoming bond given thereon was ren- 
dered at the July term of 1857 of the same court. The Ist and only 
execution on said judgment on forthcoming bond was issued on July 
27, 1857, returnable to October rules, 1857. (See 3d Rep., p. 45.) : 
At the beginning of the said first excluded period (viz., April 17, 
1861) the said execution bad been running 3 years 6 months and 
17 days from October rules, 1857 (supposirg as before stated), and 
hence it had 6 years 5 months and 13 days to run after the end of 
said excluded period (viz., March 1, 1865). This would take it up 
to August 14,1871. The remarks at page —, ante, as to the appear- 
ance of the claimant Brown, apply also to this judgment. Aécord- 
ing to the rules of computing prescribed by the said decree of ref- 
erence, this claim is not barred by the statute of limitations. 
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37 3d Report, pp. 49, 50. 
JAMES H. Brown v. Jonn N. Crarxson & als. 
Amount then reported, $827.82. 


The original judgment on this claim was recovered at the February 
term of 1857 of the county court of said Kanawha county, and the 
judgment on the forthcoming bond given thereon was rendered at 
the July term of 1857 of the same court. The Ist execution on 
said judgment on forthcoming bond was issued on July —, 1857, 
returnable to October rules, 1857, and the 2d and last execution 
thereon was issued on June 30, 1858, returnable to September 
rules, 1858. (See 3d Rep., p. —.) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said 2d and last execution had been running 2 years 7 
months and 17 days from September rules, 1858 {(supposing as 
before stated), and hence had 7 years 4 months and 13 days to run 
after the end of said excluded period (viz., March 1, 1865). This 
would take it up to July 14, 1872. The remarks at page —, ante, as 
to the appearance of the claimant Brown apply also to this judg- 
ment. According to the rules of computation prescribed by the said 
decree of reference, this claim is not barred by the statute of lim- 
itations. 


38 3d Report, pp. 50, 51. 
JAMES H. Brown v. Jonn N. CLakKson & als. 
Amount then reported, $979.79. 


The original judgment on this claim was recovered at the Febru- 
ary term of 1857 of the county court of said Kanawha county, and 
the judgment on the forthcoming bond given thereon was rendered 
at the July term of 1857 of the same court. The Ist execution on 
said judgment on forthcoming bond was issued on July —, 1857, 
returnable to October rules, 1857, and the last execution thereon 
was issued on June 29, 1859, returnable to September rules, 1859. 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said last execution had been running 1 year 7 months 
and 17 days from September rules, 1859 (supposing as before stated), 
and hence it had 8 years 4 months and 13 days to run after the end 
of said excluded period (viz., March 1, 1865). This would take it up 
to July 14, 1873. 

The remarks at page —, ante, as to the appearance of the claim- 
ant Brown apply also to this judgment. According to the rules of 
computation prescribed by the said decree of reference, this claim is 
not barred by the statute of limitations. 

* * * * * * ad 


39 3d Report, p. 52. 
Putney & Norton v. Jonn N. Crarkson & als. 
Amount then reported, $633.97. 


The original judgment on this claim was recorded at the fall term 
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of 1856 of the circuit court of said Kanawha county, and the judg- 
ment on the forthcoming bond given thereon was rendered at the 
spring term of 1857 of the same court. ‘The Ist and only execution 
on said judgment on forthcoming bond was issued on July 14, 1857, 
returnable to October rules, 1857, was receipted for by John Slack 
25th July, 1857, and returned endorsed: “This, together with vari- 
ous other executions, was levied on sundry negro slaves & other 
personal property of the def’t, John N. Clarkson, and a number of 
said slaves, deemed by me sufficient, was advertised for sale under 
suid levy, and the sale enjoined; fora list of which property and exe- 
cutions see the return endorsed on the execution of J. H. Brown vs. 
D. J. W. Clarkson & als. from Kana. c’ty e’t, Book 9, page 25, John 
Slack,S. K.C.” (See Ex.“M N.”) 

At the beginning of the said first excluded period (viz., April 17, 

1861) the said execution had been running 3 years 6 months and 17 
days from October rules, 1857 (supposing as-before stated), and 
40) hence it had 6 years 5 months and 13 days to run after the 
end of said excluded period (viz., March 1, 1865). This would 
take it up to August 14, 1871. 

C. Hedrick, attorney, states in his affidavit filed in this cause that 
he was employed to present and file this judgment before said Com- 
missioner Laidley,and that he did do so and asked said Commissioner 
Laidley to report it previous to the date of the filing of his said 
report of February 18, 1870. (See Ex. “ C. H.”) 

If this appearance be held sufficient (and I consider it such) this 
claim is not barred by the statute of limitatiens, according to the 
rules of computation prescribed by the said decree of reference. 


ord Report, p. do. 
R. E. Putney, Jr., & Co. for, &e., v. Joun N. CLARKSON « al. 
Amount then reported, $3,075.20. 


The original judgment on this claim was recovered at the fall 
term of 1556 of the circuit court of said -Kanawha county, and the 
judgment on the forthcoming bond given thereon was rendered at 
the spring term of 1857 of the same court. 

The Ist and only execution on said judgment on forthcoming 

bond was issued on July 14, 1857, returnable to October rules, 
4] 1857, and it was returned endorsed (with the same return 
made on the preceding judgment of Putney & Norton—9, 2). 

The remarks made at page —, ante, as to the appearance of the 
attorney, C. Hedrick, apply also to this judgment, and also the com- 
putation showing the time to which the execution runs. 

If this appearance be held sufficient (and I consider it such) this 
claim is not barred by the statute of limitations, according fo the 
rules of computation prescribed by the said decree of reference. 
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3d Report, pp. 53, 54. 
Heprick for M. Parker v. Joun N. Crarkson & al. 
Amount then reported, $967.18. 


This judgment was set up in the said bill filed in thiscause. (See 
Record, pp. 9-43.) 

The original judgment on this claim was recovered at the spring 
term of 1857 of the circuit court of said Kanawha county, and the 
judgment on the forthcoming bond given thereon was rendered at 
the fall tern of 1857 of the same court. (See 3d Rep., p. —.) 

In view of these facts it is not deemed necessary to answer in de- 

tail the enquiries of said decree of reference as to this claim, 


42 for it appears that the question of the bar of the statute of 
limitations cannot arise in this case. 
* * . * * * * 


3d Report, pp. 55, 56. 
MiILTon PARKER v. Joun N. CLarxKson & al. 
Amount then reported, $1,233.75. 


This judgment was set up in the said bill filed in this cause, 
(See Record, pp. 9-43.) The original judgment on this claim was 
recovered at the spring term of 1857 of the circuit court of said Ka- 
nawha county, and the judgment on the forthcoming bond given 
thereon was rendered at the fall term of 1857 of the same court. 
(See 3d Rep., p. —.) In view of these facts it is not deemed neces- 
sary to answer in detail the enquiries of said decree of reference as 
to this claim, for it appears that the question of the bar of the stat- 
ute of limitations canndt arise in this case. 


3d Report, pp. 56, 57. 
C. G. Hussey & Co. v. Jonn N. CLARKSON & als. 
Amount then reported, $8,080.36. 


The original judgment on this claim was recovered at the spring 

term of 1857 of the circuit court of said Kanawha county, 

43 and the judgment on the forthcoming bond given thereon 
was rendered at the fall term of 1857 of the same court. 

The lst execution on said judgment on forthcoming bond was 

issued on December 5, 1857,'returnable to February rules, 1858; 

is endorsed, “ Rec’d this ex’on 8th Dec., 1857, A. Moore, D.8.,” and 


‘was returned endorsed “ No property found. Jno. Slack, 8. K. C.” 


The 2d execution thereon was issued on June 1,1859, returnable 
to August rules, 1859; is endorsed, “ Rec’d this ex’on 17th June, 
1859, E. S. Arnold, 8. K. C.,” and was returned endorsed, “ No prop- 
erty found. E.S. Arnold, 8. K. C.” 

The 3rd execution thereon was issued on May 15, 1867, returnable 
to August rules, 1867; is endorsed, “ Rec’d this ex’on 28th May, 
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1867, John W. Sentz, S. K. C.,” and was returned endorsed, “ No T 
property found. John W. Sentz,S. K. C.” 

The 4th execution thereon was issued on October 28, 1875, return- | 


able to December rules, 1875: is endorsed, “‘ Ree’d this ex’on 28th 
Oct., 1875, John T. S. Perry, D. S.,” and has not been returned. 
(For above 4 ex’ons see Ex. “C. G. HH. 1.’) The last execution 
thereon was issued on April 6, 1880, and returned endorsed, “ No 
property found.” (See Ex. “C.G. H,” 2.) This claim was also set 

up by petition in this cause in 1867. (See Ex. “C. G. H,” 3.) 
44 [t is obvious that this claim is not barred by the statute of 

limitations according to the rules of computation prescribed 
by the suid decree of relerence., 


od Report, pp. 07, 08. 


C. G. Hussey & Co. v. Jonn N. Ciarkson &€ al. 
Amount then reported, $269.35. 

The original judgment on this claim was recovered at the spring 
term of 1857 of the circuit court of said Kanawha county, and the 
judgment on the forthcoming bond given thereon was rendered at 
the fall terin of 1857 of the same court. The lst execution on said 
judgment on forthcoming bond was issued on December 5, 1857, 
returnable to February rules, 1858; is endorsed, “ Ree’d this ex’on 
8th Dee., 1857, A. Moore, D.8.,” and was returned endorsed, “ No 
property found. John Slack,S. kK. C.” The 2nd execution thereon 
was, issued on October 28, 1875, returnable to December rules, 1875; 
is endorsed, “ Ree’d this ex’on 28th Oct., 1875, John T. 8. Perry, D. 
S.,” and has not been returned. (For above 2 ex’ons see Ex. “ C. G. 
-_ &) 

The last execution thereon was issued on April 8, 1880, and re- 

turned, endorsed “ No property found.” (See Ix.“ C. G. H.” 2.) 
49 This claim was also set up by petition in this cause in 1867. 
(See Ex. “C. G. H.” 3.) 

At the beginning of the said first excluded period (viz., April 17, 
1861) the said Ist execution had been running 3 years 2 months 
and 17 days from February rules, 1858 (supposing, as before stated), 
and hence it had 6 years 9 months and 13 days to run after the 
end of said excluded period (viz., March 1, 1865). This would take . 
it up to December 14, 1871. 

According to the rules of computation prescribed by the said de- 
cree of reference, this claim is not barred by the statute of limita- 
tions. 


7 + * . o . * 


od Report, pp. 61, 62. 
JAMES H. Brown v. Jonn N. Crarxson & al. 
Amount then‘reported, $3,982.44. 


The original judgment on this claim was confessed at the Febru- 
ary term of 1807 of the county court of said Kanawha county, and 
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the judgment on the forthcoming bond given thereon was rendered 
at the July term of 1857 of the same court. 

The lst execution on said judgment on forthcoming bond was 

issued - —, returnable to October rules, 1857, and the last exe- 

cution thereon was issued —— —, returnable to October rules, 

46 lSo¥. At the beginning of the said first excluded period (V1z., 

April 17, 1861) the said last execution had been running 1 

year 6 months and 17 days from October rules, 1859, and hence it 

had 8 years 5 months and 13 days to run after the end of said ex- 

cluded period (viz., March 1, 1865). This would take it up to August 


The remarks at page —, ante, as to the appearance of the claimant 
srown: apply also to this judgment. According to the rules of com- 
putation prescribed by the said decree of reference, this claim is not 
barred by the statute of limitations. 


— 


* * : 7 . * 


This report is completed and most respectfully submitted this 18th 
dav of October, 1881. 
PETER FONTAINE, 
Com’r of U. S. C. for Dd. of W, Va. 


‘ Excepti ns Endorsed on this Report.” 


PARKER 
1 » In Chancery. 
CLARKSON et al. } 


C. G. Hussey & Co. except to 5 report of Com’r P. Fontaine, filed 
in this cause 19 Oct., 1581. , 

(1.) They except to the several judgments reported in favor of 
Frank Thompson’s estate because all of said judgments are barred 
by the statute of limitations 

See 6 rule of court, Com’r Fontaine’s 4 Rep., pages 6, 19, 20; Danl. 
Ch’y P., vol. 2, p. 1407. . 

(2.) They except to the several judgments reported in favor 
47 of J. H. Brown for the same reasons & because the petitions 
are not evidence of themselves & there is no proof to sustain 

them. Do., 2 D.C. P., 1407 

(3.) They except to the several claims reported in favor of Putney 
& Norton & R. E. Putney & Co. for the same reasons. Do. 

(4.) They except to the several judgments re ported in favor of 
J. M. Laidley, E-q., to wit, Ch. Conner Hurt & Crocket, J. R. & K’a 
U. , page oz, because paid , SCS depos. of Clarkson & Early WX Laid- 
ley : - & also because barred by sta. of lim. 

(4.) They except to the judg’t reported in favor of H. Chappell 
because no one has set up any valid claim thereto by assignment— 
he is dead & his ad. is silent—and because barred by sta. of lim. 
Mr. Chappell’s dep. was taken & filed in this cause. It showed a 
small baiance. It is not used in the file. 

(5.) They except to all the claims reported in ents of J. Slack— 


(1.) Because barred by sta. of lim. 
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(2.) enon paid. See dep. of Clarkson, Boing, & others. 

(3.) Because no valid assignment is shown to Jno. Slack from the 
judg’t creditors, to wit, Com’th of V., Bibby, Ruby, Rand, Mal- 
48 colm, Beirne, & Ka. Sav . Inst., & Goshorns. 

(4.) No sufficient pe tition cl: aiming them was filed in time. 

(5.) The presumption of law is they were paid out of monies of 
C Se is | 

(6.) Jno. Slack is proven, then, to be insolvent & cl’nt- have paid 
them of his own money. 


(7.) The law will not entertain a novation in favor of sh’ff to gee 
prejudice of their judgment & ex’on creditors. 

(8.) Jno. Slack never paid the taxes due from Clarkson. They 
were made a present to him by the Legislature. 

(9.) Slack’s claim grew out of a running debt between him & Col. 
Clarkson, which is barred. He had his action of ass’t v. Clarkson for it. 

(10.) After the war Slack offered to sell all his claim to Clarkson 
for 1,000. P. 22, dep. of ’81, 2nd; see page 25, 24, 31, 36-’7, 40, 
23 of Clarkson, dep. of ’81. 

(11.) Clarkson simply lost in the war. Laidley’s dep., p. 4, 3, 4, 
62, showing the large sums he paid Slack for Clarkson. 

(12.) Clarkson not a volu-tary witness. He was brought here by — 
attachment; p. 57-8. 

Ruby for Hansford is excepted to because not claimed by any 
one. No petition is yet filed by any claimant thereof because barred 

a * 


for non-claim. 
Oct. 22, ’81. . 
HUSSEY & CO., 

By SWANN 


49 In the District Court of the United States for the District of 
West Virginia, Sitting at Charleston, in K; anawha County, 
in said District. 


MILTON PARKER’s ADMINISTRATOR 
vs. >In Chancery. 
Joun N. CLARKSON and Others. 


Office of Peter Fontaine, commissioner of U.S. court for district of 
West Virginia. 


CHARLESTON, West Va., Oct. 30th, 1876. 


To the Honorable John J. Jackson, Jun., judge of said court: 


Your undersigned, commissioner, respectfully reports that the 
following decrees and orders of reference in the above-entitled cause 
have been made and entered by the circuit court of Kanawha 
county, West Virginia, and by your honorable court, viz: 

By a decree of the cireuit court of Kanawha county, West Vir- 
ginia, of the 10th day of April, 1866, it was ordered, among other 
things, that this cause be referred to a master to take, state, and re- 
port the following accounts and facts: 

“First. What personal property, if any, the defendant, John N. 
Clarkson, owns within the jurisdiction of this court. 
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“Second. What real estate the said defendant owned within 
50 this State at the time the complainant’s earliest judgments 
named in his bill were obtained and the disposition that has 

since been made of the same. 

“Third. The liens. upon said real estate, whether by trust deed, 
judgment, or otherwise, and the priorities of said liens. 

“Fourth. Whether the rents, profits, and issues of said real estate 
will pay and discharge said liens within five years. 

“Fifth. Such other and further matter as any of the parties may 
require or the commissioner deem pertinent.” 

See decree of Kanawha circuit court of date above specified. 

Under this decree a notice of the taking of the account therein 
ordered was given by Henry C. McWhorter, who was at the time of 
giving said notice a master commissioner in chancery for Kanawha 
county, West Virginia. 

No report under the said decree was made or filed in the cause by 
the said commissioner, Henry C. McWhorter, or by any other master 
commissioner, but a paper which purported to be a report made in 
pursuance of the said decree, and which was signed by Alexander 
T. Laidley, was filed in said cause on the 18th day of February, 1870. 
At the date at which the said paper was filed in this cause the said 

Alexander T. Laidley was not a commissioner in chancery, 
51 and he had not been appointed a special commissioner in this 

cause. The said A. T. Laidley was subsequently, on the 21st 
day of June, 1870, appointed a special commissioner in this cause. 

See decree of Kanawha circuit court, dated June 21st, 1870. 

This paper so filed in this cause by Alexander T. Laidley is the 
same one that is referred to in subsequent decrees in this cause as 
“the report of A. T. Laidley.” 

See copy of paper filed in Kanawha circuit court clerk’s office on 
February 18th, 1870. 

These facts with regard to the paper that is styled “the report of 
A. T. Laidley ” are noted here because of their bearing on the ques- 
tion of the bar of the statute of limitations to certain claims against 
the defendant, John N. Clarkson, which are set out and described 
in the said papers. 

Your undersigned commissioner is of the opinion, and so reports, 
that all of the proceedings had by the said A. 'T. Laidley in this 
cause preparatory to the making up of the said paper and the said 
paper itself are null and void and of no effect. 


* * * * * * « 


a2 The concluding clause of the paper referred to by Comm’r 
Fontaine as the report of A. T. Laidley is in the words and 
figures following, to wit: 


“The cause was referred to Master Comm’r McWhorter, but, he 
not having time to devote to so laborious an examination as the 
case required, some parties interested in it procured me to make up 
the account, and with the — and assent of Mr. McWhorter I have 
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done so, and with his leave respectfully submit it, after having re- 
tained the report more than two days before returning it. 
“February 19, 1870. 

“ ALEX’R T. LAIDLEY.” 


Exceptions Endorsed on Comm’r Fontaine’s 4th Report. 


* * . + * * . 


C. G. Hussey & Co. except also to any judgment reported here in 
favor of John Slack, Early, Laidley, or Brown, because barred by 
statute & paid; because not set up in any proper form before the 
com’r until barred by sta. of lim. 

C. G. HUSSEY & CO., 
By SWANN. 


* * x * ok ak * 


53 They further except to any allowance to Laidley, Brown, 

Slack, Cihappells’ adm’r, & all other creditors of J. N. Clarkson 
named in this report who did not file their petitions before the 
com’r for their claims, supported by proper affidavits, before their 
respective claims were barred. 


SWANN, 
Att'y for Exceptants. 
* * * . * * x 


John Johns, assignee in bankruptey of John N. Clarkson, bank- 
rupt, excepts to the allowance by the commissioner of each and 
every claim allowed and reported by bim to the persons ni umed in 
the foregoing report, because— 

ist. Each and every of said claims was and is barred by the 
statute of limitations; and 

2nd. The said claims and each of them were allowed by said’ com- 
missioner without sufficient — to support them or either of them. 

JAMES H. FERGUSON, 
Counsel & Att’y for said Assignee. 


54 I, Jasper Y. Moore, clerk of the district court of the United 
States for the district of West Virginia, do hereby certify that 
I have examined the 5th report of Commissioner P. Fontaine in the 
chancery cause of M. Parker’s adm’r vs. J. N. Clarkson & als.,and do 
not find in said report the judgment in favor of J. H. Brown for 
$529.76, as allowed in said final decree entered Dec’r 12th, 1885. 

In testimony whereof I hereto set my hand and affix the seal of 
my said court, at Charleston, in said district, this 10th day of August, 
A. D. 1888, and in the 113th year of the Independence of the U nited 
States of America. 

f Seal of District Court United States, District ) 
1 West Virginia, Charleston, West Va. f 
JASPER Y. MOORE, 
Clerk D. C. U.8., D. W. Va 
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55 I, Jasper Y. Moore, clerk of the district court of the United 

States for the district of West Virginia, do certify that the 
foregoing are true copies of and extracts from the record and pro- 
ceedings in the chancery cause of Milton Parker’s adm’r vs. John N. 
Clarkson & als., lately pending in my said court, at Charleston, and 
called for in order of Supreme Court of the United States, dated 
January 23rd, 1889. 

In testimony whereof I hereto set my hand and affix the seal of 
my said court, at Charleston, in said district, this 29th day of Janu- 
ary, 1889, and in the 113th year of the Independence of the United 
States of America. 

Seal of District Court United States, District 
{ West Virginia, Charleston, West Va. 
JASPER Y. MOORE, 
Clerk D. C. U.8., D. W. Va. 


56 { Endorsed:] Supreme Court U.S. October term, 1888. No. 
342. L. N. Young et al., app’ts, vs. E. B. Knight ef al. Writ 
of certiorari and return. Filed Jan. 31, 1889. 
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L. N. YOUNG, er ata, Appellants, : 

' . Ny 

| K. B. KNIGHT, Apw’r, Appellee. ite 
BRIEF FOR. APPELLA 
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CIARLESTON: 
W.L. MOORE, PRINTER. 


IN THE 


SUPREME COURT 


— OP THE — 


UNITED STAGES 


L. N. YOUNG, er ats., Appellants, 
vs 


E. B. KNIGHT, Apm’r, Appellee. ) 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 


August 14th, 1852, (page 7,) John N. Clarkson executed a 
deed of trust to J. J. Williams, conveying very valuable per- 
sonal estate, and sundry tracts of land, among them the 1 f-acre 
lot in Charleston now decreed, in this suit, to be sold. Among 
the debts secured by this deed was one due James Clarkson, of 
$7,000, (p. 8,) amounting, when this suit was brought, to some 
$14,000, and prior to all other debts then due. 


”) 


July 21st, 1858. John N. Clarkson conveved this lot.to T. 
B. Swann for $2,372.99, and on the same day, James ‘larkson, 
the beneficiary, released (assigned) his interest in it, under the 
trust, to Swann. (Page 12.) 

January, 1860. Swann conveyed part of this lot to Mays, 
and January 3lst, 1860, the residue, except a small portion, 
which he had conveyed to Bryant. (Pages 14, 15.) 

June 14th, 1864. Mays conveyed it to John D. Young. 


(Page 15.) 


December, 1865, Milton Parker instituted this suit. (Page 1.) 

We note here that when this suit was brought, all the per- 
sonal estate named in the trust deed had been destroyed, or lost, 
in the war. That all the lands named in the trust, except this 
1 #-acre lot, and the lot which we will call the Jeffries or Ruff- 
ner lot, were lost to the trust in consequence of prior liens, &c. 
(See the bill, page 4.) 

We note further, that none of the debts, for the satisfaction of 
which this lot is now decreed to be sold, were set up in the bill. 
And note further, (see extract from the deposition of John N. 
Clarkson,, that all the debts named in the trust deed to Wil- 
liams, except the debt due James Clarkson, had been paid. 
(Page 29.) | 

1866. The Circuit Court of Kanawha county made an order 
referring the case to Commissioner McWhorter to take and 
state an account, &c. (Page 25.) The account was not taken 
by Commissioner McWhorter, but a private gentleman, wholly 
unauthorized, Mr. A. T. Laidley, prepared what is called an 
account, showing many debts, judgments, &c., vs. John N. 
Clarkson, and the same was informally filed with the papers of 
the cause in 1870, and was, by Commissioner Fontaine’s first 
report, reported and held of no effect and for naught. (Page 26.) 

1872, (page 34, and amended record, page 5). Both Young 
and Mays died this year, before the case was removed from 
Kanawha Circuit Court and transferred. (Amended record, 
page 5.) Each left heirs; and Young left heirs and a son who 
was his vendee; and these heirs, except one, sold to others. 


3 


(See petitions of M. W. Young, page 65, and the answers filed 
by M. W. Young and others, page 58.) 

July 21st, 1873. This court made an order referring the 
case to A. T. Laidley, (page 23,) who had been appointed com- 
missioner by the Circuit Court of Kanawha, sometime after his 
paper was filed called an account, to take an acéount. Mr. 
Laidley, now, for the first time, a commissioner, did not take 
the account, and on December 24th, 1873, an order was made 
directing Commissioner Fontaine to take the account, (page 
23,) “after giving notice to all parties in interest, and not to re- 
port any judgments or other claims against the Defendant, J. 
N. Clarkson, except in accordance with the rules of this court, 
and unless laid before him by affidavit, petition, &c., by the 
claimanis.”” Commissioner Fontaine took the account, reported 
the so-called account taken by A. T. Laidley before the cause 
was removed to this court, as illegally taken, unauthorized and 
of no effect. (See Commissioner Fontaine's Report, page 26.) 

And we note an extraordinary order authorizing Commis- 
sioner Fontaine to adopt the illegal, so-called report of A. T. 
Laidley, a private gentleman, (page 26,) after the filing of his 


first report rejecting it. This order is dated December 24th, 
1873. 


In 1877, (page 27,) an order is made re-committing this 
report No. 1, directing the account to be retaken on any further 
evidence, &c. 

November 20th, 1878, (page 27). Commissioner Fontaine's 
second report is re-committed, and he is directed not to report 
any claim to which the claimant, or some one for him, does not 
file his claim in writing, together with some affidavit or deposi- 
tion, showing that it has not been paid in whole or in part, and 
the claimant's interest therein. 

We note, this order does not authorize Commissioner Fon- 
taine to adopt Mr. Laidley's so-called report ; and we ask, how 
could the court authorize this paper to be adopted as authentic, 
when every thing done by Mr. Laidley was illegal and void, 
and no one under any legal obligation to appear before him, 
either to prove an account or contest it, he (Mr. Laidley,) not 
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being a commissioner and under no sworn obligation? And we 
ask, how could Mays’ heirs or Young's heirs, or vendees, Mays 
and Young being long dead, and no bill of revivor against the 
heirs, no supplemental bill against their vendee or Young’s 
vendee, come before the commissioner, to contest the claims, or 
before the court to contest this and other proceedings ? 

January, 1881, (page 28). Commissioner Fontaine's 3d report 
is re-committed 

May 27th, 1881, (page 30). Commissioner Fontaine’s 3d and 
ith reports are re-committed, and among other things, he is or- 
dered to report the date of the first anl every succeeding ex- 
ecution, if any, and of each of the judgments named in his 
reports, the return thereon, &c., and what claimants of said 
judgments, appeared before him, or Mr. A. T. Laialey, (called 
Commissioner in this Order,) in person or by attorney, and 
proved their claims, and how, &e., and who filed petitions or 
affidavits before him or Laidley, (the private gentleman,) and 
the date of filing, &c., &c., which of said judgments are barred 
by the statute of limitation, and directing him, as to the time 
when the statute began to run, &:., (as provided in our Code, 
chapter 139, section 11, which will be presently quoted,) which 
limits an action on a judgment, as the longest time, to ten 
years from its date, and prescribes the same period for a scire- 
facias ; and this order specifies that the statute shall begin to 
run as to M. Parker, the plaintiff, at the date of ‘the suit, and 
as to the claimants of judgments as appeared before him or 
Laidley (who was not a commissioner,) and filed petitions or 
affidavits, &c., at the date of filing the same, and as to all other 
claimants, on the 24th December, 1873. The Court reserving 
the right to pass upon the statute as to all such cases in) which 
the parties appeared before either of said commissioners, &c., 
calling A. T. Laidley a commissioner, in person or by council, 
and offered proof of their claims, &c., on the coming in of his 
report. The Commissioner to give notice by publication to all 
parties in interest, and take any evidence about the claims, &c., 
offered. There wax as yet no revivor against Swann, or Young 
or Mays, or their heirs or vendees. 
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We note here, that none of these judgments, for the payment 
of which this 1} acres of land is now decreed to be sold, were 
set up in the bill. | 

We note, that the order of reference made by the Circuit 
Court of Kanawha county, (see Commissioner Fontaine’s first 
report,) is dated April 10th, 1866. (Page 25.) That under 
this order no account was taken, but that Mr. A. T. Laidley, 
between April 10th, 1866 and 1871, filed a paper which, pur- 
porting to b2 an account, was held for naught. 

All of the judgments for which this 1}-acre lot are decreed 
to be sold, were rendered in 1856 or in 1857, 

The first account, lawfully taken in this case, was by Com- 
missioner Fontaine, under an order of this court dated January 
24th, 1873, (page 23,) or seventeen years after the judgments 
of 1856, and sixteen years after the judgments of 1857, and 
after the death of both Youngand Mays. Our statute of limita- 
tions adopted’ by the court by analogy in this case and made to 
apply in the account to the judgments named in this report, is 
ten years, and the same is the limitation on a se/re facias. 

October 18th, 1481, (amended record, pages 8 to 19, inclu- 
sive, and commissioner’s remarks, page 19). Commissioner 
Fontaine filed his fifth and last report under this last order of 
reference, (record, pages 29-30,) and he sets out io full, all the 
judgments, for the satisfaction of which, this 1#-acre lot is now 
decreed to be sold, as rendered in 1856 or 1857. That none of 
these judgment creditors had appeared before him in any way, 
but that they had: made appearance before Mr., not Com- 
missioner, A. T. Laidley, (Mr. A. T. Laidley was appointed 
commissioner by the Kanawha Circuit Court, after he filed his 
account taken in 1870, taken without authority,) and Com- 
missioner Fontaine says in this report that he considered Mr. 
A. T. Laidley’s report lawfully made, and the appearance be- 
fore him, a private gentleman, a lawful appearance, (amended 
record, page 11,) and that he had adopted Mr. Laidley’s so- 
called account and the appearance of these creditors before him 
a8 lawful, although in his first report, not excepted to for that 
reason, he had reported Mr. Laidley’s so-called account as 
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illegally taken and void. (Pages 25 and 26, and amended rec- 
ord, page 21.) 

Commissioner Fontaine further reports that if this appearance 
before Mr. Laidley was lawful, these several judgments were . 
not barred, but if irregular and not lawful, they were barred. 
This report was excepted to by Hussey & Co., on the ground 
that they were not set up in proper form before any commis- 
sioner. (Amended record, pages 19 and 22.) A. TI’. Laidley 
was 2 private gentleman, not a commissioner in chancery, and 
therefore, every thing done by him, or before him, should be 
_held for naught. And, therefore, as these judgment creditors 
had not appeared before Commissioner Fontaine in pursuance 
of the several orders of this court, these judgments were barred 
by the ten year’s limitations. 

The court, in 1881, (page 31,) overruled the exceptions, and 
held these several judgments rendered in 1856 and 757, not 
barred by the statute; and we note, that although these accounts 
were progressing under the five orders of reference, the first 
dated 1873, each requiring all claimants to prove their accounts 
before Commissioner Fontaine, yet not one of them appeared 
before him or in court. Is not this conclusive, that they thought 
they could make nothing out of the suit, and had abandoned 
it? Anc we ask how could this court adopt, hold as good, and 
make a decree on the basis of an account and so-called report 
taken and made in 1870, by a private gentleman, Mr..A. T- 
Laidley, without any authority whatever, and held and treated 
for naught under his (Commissioner Fontuine’s) first report ? 
And that too against the heirs of Mays, and the heirs and 
vendees of Young, both of whom were dead when this cause was 
referred to Commissioner Fontaine in 1873, and both dead be- 
fore the cause was transferred to this court, and the cause not 
revived against their heirs or J. D. Young’s vendees. 

Note, John D. Young and E. Mays, who had been in posses- 
sion of this 1#-acre lot since 1860, could not appear before 
Commissioner Fontaine to contest these judgment creditors’ 
claims, and they certainly were under no obligations to appear 
before Mr. A. T. Laidley; nor could their heirs or vendees, for 
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. the suit had been in abeyance as to them, and suspended by the 
death of these two defendants, Mays and J. D. Young, and 
until put in motion under and by the forms of law 

All the proceedings were void as to them; as to Mays and 
J. D. Young’s heirs, the suit was revived by bill of revivor, 
more than twelve years after their deaths. Here, then, is a 
case where these heirs and vendees, in undisputed possession of 
this property for more than ten years, are decreed to lose it by 
proceedings wholly void as to them, and in which they could 
not and did not appear; and were not made parties either by 
bill of revivor or supplemental bill. 

Note the closing remarks of A. T. Laidley, in his so-called 
report, (amended record, page 21,) which was held for nanght 
by Commissioner Fontaine’s first report, and adopted in his 
fifth and last report, so far as to prevent the statute of limita- 
tions, &e. 

Laidley remarks: ‘The cause was referred to Master Com- 
“ missioner McWhorter, but he not having time to devote to 
“so laborious an examination as the case required, some parties 
“interested procured me to make up the accounts, and with 
“ the and assent of Mr. McWhorter, I have done so, 
“and with his leave respectfully submit it, after having retained 
“ the report two days before returning it. 


“ ALEXANDER T. LAIDLEY. 
“ February 19th, 1870.” 


Our Code, chapter 130, section 7, prescribes that a commis- 
sioner in chancery shall retain his report ten days; “and when 
‘it is completed, unless it be otherwise ordered by the court, or 
‘‘ agreed by the parties, he shall retain it ten days for their ex- 
‘‘ amination.” 


And now, in 1883, (page 37,) a bill of revivor is filed against 
the heirs of Young and Mays, in behalf of these above named 
judgment creditors, by E. B. Knight, administrator of M. Par- 
ker, deceased, whose intestate has no interest in the matter, 
over eleven years after the death of both Young and Mays, and 
the vendee of John D. Young, one of his children, and the ven- 
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dee of two of his children, have not even yet been brought before 
the court by a supplemental bill in the nature of a bill of re- 
vivor, for they cannot be brought in by a simple bill of revivor. 
(See their petition, pleas, &c., pages 54, 59, 65; amended rec- 
ord, page 2.) 

The court now, under this state of facts, under this unheard 
of manner of taking an account, by virtue of an order made in 
1873, after the death of both Young and Mays, the suit having 
abated and been suspended by their deaths in 1872, as to them 
and before any sort of revivor, as to their heirs, and after, 
during the suspension, four different orders of reference and re- 
committals, and on the basis of accounts made off by a private 
gentleman, A. T. Laidley, and ona bill of revivor filed eighteen 
years after suit was brought, and more than eleven years after 
the suspension of this suit, by the death of Young and Mays, 
enter a decree in 1885, (page 49,) directing this lot, so held by 
Young’s and Mays’ vendees, heirs and survivors, unquestioned 
since their death in 1872, to be sold in satisfaction of judgments 
rendered in 1856 and 1857, about which ng proof whatever has 
been luwfully taken, which judgments are not set out in the bill 
filed in 1865, and which judgments were seventeen years old, 
and barred by the statute before the order of reference for an 
account made by this court in 1873. The court in this very 
ease adopts the ten years’ statutory limitations for suits on 
judgments, and applies it by analogy, but refuses to adopt and 
apply by analogy the ten years’ limitations as to a scire facias 
to a bill of revivor which is in the nature of a scire facias pre- 
scribed in the same section of the Code. 

See Code, W. Va., chapter 139, sections 11 and 12. 


Section 11: 


‘On a judgment, execution may be issued within two years 
‘after the date thereof, or if none be so issued, the court in 
‘‘ which the judgment was rendered, may thereafter, and within 
‘‘ten vears from the date of the judgment, upon ten days’ notice 
“to the party against whom the same is, order an execution 
‘to be issued thereon for such sum as remains unpaid. Where 


9 


' “execution issues within two years as aforesaid, other executions 
“ may be issued on such judgment, without notice, within ten 
“ years from the return day of the last execution issued thereon, 
“on which there is no return by an officer, or which has been 
“returned unsatisfied. 

“ And an actton or scire facies may be brought upon judg- 

* “ment on which no execution issued within the said two years, 
‘or where there has been a change of parties by death or other- 
“ wise, at any time within fen years next after the date of the 
“judgment. * * But if such action or seire facias be against 
“a personal representative of a decedent, it must be brought 
“within five years from the qualification of such representa- 
* tive.” 

Section 12: “No execution shall issue, nor any seire facizs or 
‘action be brought on a judgment in this State, other than 
‘“ for the State, after the time prescribed by the preceding sec- 
“tion, except that in computing the time, the period mentioned 
“in the fourth section of chapter 136, and any time during 
4 “which the right to sue out execution on the judgment is sus- 

“pended by the terms thereof, or by legal process, shall be 
‘* omitted.” 


The fourth section of chapter 136, above referred to, is in 
these words: 


Chapter 136, section 4: “In computing the time within 
“ which any action of debt, detinue, covenant, assumpsit, trover, 
* trespass, or case pending at the time this chapter as amended 
‘takes effect, shall be barred by any statute of limitations, the 
‘period from the 17th day of April, 1861, to Ist March, 1868, 


“shall be excluded from such computation.” 


I may be excused for having stated above some matters that 
need not be considered in passing upon laches and the statute 
' of limitations, as applied to bills of revivor. 
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RECAPITULATION. 


And now to give, by way of repetition, the several dates to 


be considered in this connection: 


August 14th, 1852. Trust deed, John N. Clarkson, to Wil 
liams. (Page 7.) 

July 2ist, 1858 John N. Clarkson, deed to T. B. Swann. 
and Jumes Clarkson, release (assignment,) this 1#-acre lot. (Page 
12.) 

January, 1860. T. B. Swann to Mays, two deeds conveying 
all of this L#-acre lot, except-a small portion sold by him to 
Bryant. (Pages 14, 15.) 

June, 1864. Mays’ deed to J. D. Young, this 1#-acre lot 
(Page 15.) 

December, 1865. M. Parker institutes this suit. (Page 1.) 

1866. Kanawha Cireuit Court makes afi order of reference 
to Commissioner McWhorter. (Page 25.) | 

1870. Mr. A. T. Laidley, a private gentleman, files a paper 
called an account, purporting to state debts, &e., due by John 
N. Clarkson. (Amended record, page 21.) 

1872. Cause transferred to und docketed in this court 
(Page 20.) 

1872. John D. Young dies; also, Mays. John D. Young 
leaves heirs and a vendee of part of thislot. Mays leaves heirs. 
(Pages 36-7, 59.) And before this cause was transferred to 
this court. (Amended record, page 5.) 

May 21st, 1873. This Court makes an order of reference to 
Commissioner Fontaine to take an account. (Pages 23, 24.) 

1877. Commissioner Fontaine's first report re-committed 
for account. (Page 27.) 

1878. Commissioner Fontaine's second report re-com mitted, 


&e. (Page 27.) 


1] 


May, 1881. Commissioner Fontaine's third report re-com- 
mitted. 

May, 1881. Commissioner Fontaine’s third and fourth re- 
ports re-committed, with full instructions, &e. (Page 28, and 
see amended record, page of.) 

October 19th, 1881. Commissioner Fontaine files his fifth 
and last report. (Amended record, page 8.) 

1856 and 1857, = Dates ot the several judgments, for the pay- 
ment of which, by the sale of this | }-acre lot, this bill of revivor 
is filed. (Amended record, pages 11 to 19.) 

October 19th, [881, Commissioner Fontaine's fifth and last 
report shows that no proof, affidavit or petition was ever laid 
before him, in support of either of these several judgments 
rendered in 1856 and 1857. ‘That the only claims made to 
them was in 1870, before Mr. A. T. Laidley, a private gentle 
man, without any authority to take an aceount, &e., &e. 
(Amended record, pages 9, 10, 11, 12,and particularly page 12.) 

These judgments were, some of them, nine and ten years old 
when the suit was brought, and they were not set up by the 
bill or any pleading. They were fourteen years old, and barred, 
when named before Mr. A. T. Laidley. They were seventeen 
years old when this court made the order of reference in 1873, 
and twenty-seven years old when this bill of revivor was filed. 

This bill of revivor was filed in 1883, (page 33.) thirty-one 
years after the deed of trust, J. N. Clarkson to Williams ; 
twenty-five years after John N. Clarkson's deed to Swann, and 
James Clarkson's release, (assignment to Swann of his interest 
under the trust, to Swann ; his debt being prior in point of time 
to all others,) and twenty five years after Swann took posses- 
sion, which has remained in him and his vendees, &., ever 
since—twenty-three years after Swann’s deed to Mays ; eighteen 
years after this suit was brought, and nearly twelve years after 
the death of Young and Mays, and no supplemental bill yet 
tiled against M. W. Young, who got a deed from John D. 
Young, or Young’s two children, who deeded their interest to 
M. W. Young. And yet this court decrees that this 1Z-acre lot 


is to be sold to pay them. 
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LACHES AND THE STATUTE OF LIMITATIONS. 


The rules of practice of the court of equity as to laches and 
delay, where equity has exclusive jurisdiction when there is no 
statutory limitation at law, that ean be adopted by analogy, are 
peculiar to that court Where, however, there Is a statutory 
limitation at law, it is uniformly adopted by analogy, both as 
to pleading and as to the merits, even where the jurisdiction of 
equity is exclusive. When the subject of the suit is real estate, 
and there is a limitation at law, as in ejectment, that limitation 
is uniformly adopted by analogy, (and so with personal estate) 

4 Peters, pave 416, Platt v. Vattier et als. 

6 Peters, page 61, Miller v. McIntyre. 

2 Vesy Jr, page LI, Jones yv. Turkesville. 


The same rule applies to personal estate. 
17 Wallace, page 78, Harwood v. R, R. Co. 
94 U.S. R., pages 806-12, Sullivan v. Portland R. R. Co. 


And where the jurisdiction of equity i8 not exclusive, the 
statute of limitations, if any, is uniformly adopted by analogy. 


Laches and negligence in prosecuting a suit. in bills of review, 
amending bills, bills of revivor, supplemental bills and plead- 
ings generally, is as much condemned, and as fatal as in the 
matter of instituting suits, and statute limiting pleadings and 
actions at law, are uniformly adopted by analogy, and applied 
by courts of chancery. 

In the oldest case reported, as to limiting a bill of revivor, 
this is the doctrine, and although in that case, and 1 Pr. Wms., 
742, the chancellor gives countenance to a case decided in 1727, 
by Lord King, making a distinction, (not afterward sanctioned 
by any case,) as to a bill of revivor after an account was ordered, 
vet it was clearly intimated that, had there been a limitation to 
% 8ctre facias, the court would adopt _* 

2 Scholes anu Lefroy, 607. 

The court says that bad there been a limitation to a seire 
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focias, the court won'd adopt it by analogy. And we note, our 
Code, above cited, makes ten years a limitation to a seire facias, 
and we note the order to account in this case, (1 Pr. Wms.,) 
was made and the account taken and excepted to, during defend- 
ant’s life time, and excepted to by him. 2 Vesy Jr., page 87, 
(4 Bro. C.C., 252,) Herey v. Dinwoody. These cases were re- 
viewed, and the distinction made in Pr. Wms., 742, is overruled. 
An!-in our ease, the order of reference under which these ac- 
counts were taken, was made after the death of both Young and 
Mavs. See, also, Milford and Tyler's Pleading in Equity, page 
376, and all other text-books, where it is broadly laid down 
that the statute of limitations is made to apply to bills of revi- 
vor. The limitation in law as toa writ of error, applied in 
equity toa bill of review. 

Sto. Eq. Pl., section 410, - 

10 Wheaten, page 146, Thomas v. Harvey’s Heirs. 

Cooper's Eq. Pl., 167; St. Eq. P|., section 484. 


All these authorities sanctioned and approved. 

1 Howard, 189, Bowman v. Wather. 

1 Howard, 161, MeKnight v. Taylor. 

9 Peters, 405-416, Platt v. Valters. 

94 U.S. R., 812, Sullivan v. P. & R. R. R. Co. 


I respectfully submit, the analogy between a scire facias and 
a bill of revivor, is more intimate than that between a bill of 
review and an »ppeal. 


STATUTE OF LIMITATION APPLIED TO AMEND- 
ED BILL. 


6 Peters, 61, Miller v. McIntyre. 

This-suit should have been revived before the order of refer- 
ence by this court in 1873, to bind the survivors and alienees 
of these defendants. Those judgment creditors were guilty of 
negligence in not setting up their judgments, before the com- 
missioner of this court, in or under any one of the five different 
accounts taken by him under the several orders of reference, 
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requiring them to appear with their proof, of each of which 
taking these accounts, they were hotifiel. We naturally con- 
clude they had abandoned their claims. Their first appearance 
any where is by a bill of revivor, filed more than ten years 
after the first order of reference, and some twelve years after 
the death of these defendants, not having at any time proved 
their claims before any commissioner at all. 

Are parties to be bound by proceedings had during the abate- 
ment and suspension, by the rules of equity, as to all right to 
proceed against them? But of this presently. 


We will now note, with the forbearance of the court, extracts 
from the rulings of the court in several cases. This whole 
matter is settled in 12 Wheaton, Thomas v. Harvey's heirs, 


page 146: 


“Courts of equity uniformily adopt the limitations prescribed 
“by parliament in legal proceedings, and apply it to similar 


‘cases in equity.” 


2 Vesy Jr., page 87, Hercy v. Dinwotdy, (4 Bro. C. C.,, 
257,) the court says: 


“ The first case insisted on, in support of this claim, is Hol- 
“ lingshead’s case.” (1 Pr. Wms., 742.) And the court notes 
the distinction as very extraordinary, and disapproves it. 

In this Pr. Wms ease, the court intimates that limitations 
would not apply to a bill of revivor after a decree for an ac- 
-count, but the account was taken and excepted to by the defend- 
ant before he died, and yet the court, in 2 Vesy, holds that the 
statute ought to have been applied by analogy. 

Please note the facts in this case, in 2 Vesy. 

In 2 Vesy, pages 272-581, the court says: 


“ Every fair presumption that can possibly be made shall be 
‘made against a stale demand, It may arise from acts of the 
‘ parties ; or the very forbearance to make the demand, affurds a 
“presumption either that the claimant was conscious that it 
‘was satisfied, or intended to relinquish it.” 


15 
4 Vesv, page 627, Pearson v. Belcher : 


“Tn 1752, an account .was decreed against all the defendants 
“except those, as to whom the bill was dismissed. The bill 
“had been filed in 1749,” &e., &e., 


“In 1781, an original bill in the natare of a bill of revivor, 
“ was filed The court refused to entertain the bill on account 
“ofthe delay. There was no limitation to a secire facias in 


“ England at the time.” 


As we have stated, ten years, by our Code, is a bar to a scire 
facias; and 2 Scholes and Lefroy, page 607, holds that equity 
will adopt and apply the time limited to a scire facias at law: 
and in 10 Wheaton, 146, Thomas v. Harris’ heirs, the court 
adopted the limitation applied by Congress to an appeal, and 
applied it toa bill of review. 

And see Sto. Eq. Jr., section 1520, where we see the doctrine 
of applying the statute in chancery is universal. And 7 Grat- 
tan, Va., page 112. Smith ¢¢ a/s v. Thompson’s administrator ; 
see also 1 Kernan, N. Y., 174; Metcalf v. Metealf, where it is 
held us an inflexible rule, that all parties in interest, must be 
brought before the court; also, 19 Illinois, 320, Prentis v. 
Kemball. 

‘1 C. E. Green, N. J., page 251, Shipman v. Cook: Bill 
dismissed because suit had not been actively prosecuted during 
ten years. (This suit has not been prosecuted at all against 
the representatives of Mays and Young.) 

2 John. Ch. cases, page 432, Rav v. Bryant: Bill for ae- 
count dismissed, for delay, lapse of time, death, &e., though 
the laches were only eleven years. Same. 

1 Edward’s Ch., page 347. 

95 U.S. R., 157, above cited 


In 6 Peters, 61, Miller v. McIntyre, above cited: a bill was 
filed in 1808, for the purpose of obtaining a legal title to a 
tract of land, claiming that plaintiff's ancestor, in 1802, made 
an entry of the land, which was surveyed in 1804, and patented 


in 1820, &e 
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In 1815, seven years after this bill was filed, an amended 
bill was filed, setting up an older patent than the complainant’s. 
It was insisted that the amended bill, filed seven years after the 
original bill, had relation to the commencement of the suit, and 
consequently the statute could not bar under the amended bill, 
K&e., &e. 

The court held otherwise, and. applied the statute to the 
amended bill, on the grounds that until the defendants were 
made parties the suit could not be considered as having com- 
menced against them. So the court adopted the statute (20 
years) by analogy, and applied it to an amended bill. Cer- 
tainly, neither Mays nor his heirs, nor J. D. Young’s heirs nor 
Young's vendee or the vendees of Young's heirs, have had any 
notice of the various orders of reference above cited, accounts 
taken, decrees &c., during the 12 years after the death of 
J.D. Young and Mavs, before anv notice to them by 
the forms of law, by bill of revivor, as to the heirs, or i 
by supplemental bill as to Young’s vendees (and no sup- 
plemental bill as to J. D. Young's vendees has been yet 
filed.) It is bad enough not to have dismissed this bill of 
revivor. It is worse to decree a sale of this land, without 
ever having given them an opportunity to be heard. Had 
they been made parties they might have objected to the trans- 
fer of this case to this court, which was clearly illegal, and 
they might have successfully objected to the decree of this 
court on the statute of limitations, as in Commissioner Fon- 
taine’s 5th and last report, and they might have appealed from 
that decree, and they might have proven we know not what. 
They have been by this decree deprived of their land held by 
them for over 12 years after J. D. Young's death, unquestioned. 
The orders of account, depositions taken, decrees, re-commitals, 
were proceeding against the dead, and without a hearing given 
to their survivors, according to the forms of law, and rules of 
pleading. 

(According to 6 Peters, p. 63, above, we note there should 
have been a replication to our plea of the statute of limitations; 
there has been none.) ‘ 
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BILL OF REVIVOR, WHEN NECESSARY, &c. 


It will not be questioned that the death of a defendant in a 
suit in chancery, abates, or rather suspends, the suit and all 
proceedings thereunder as to him and his representatives, heirs, 
&c., and that it cannot be put in motion, so as to effect his heirs 
and personal representatives, but by a bill of revivor; or his 
vendee, or the vendee of his heirs, by a supplemental bill in 
the nature of a bill of revivor. 

It is seen from this record that all the evidence taken in this 
cause, and every order, decree, reference, re-committai, &c., 
reports of the commissioner, &c., ‘and they were many,) were 
done after the death of both Mays and Young. and during this 
abatement or suspension as to them ; and yet the suit not put in 
motion as to them, and they not brought in by any form of law 
known to chancery courts, and that not one of these judgment 
creditors ever appeared before the court or commissioner in all 
these twelve years, after the abatement of this suit, and that 
none of these defendants had an opportunity or notice to ap- 
pear and defend their rights in any way. That the land of 
these defendants should be decreed, in 4883, under these circum- 
stances, to be sold, &c., appears to us most extraordinary, 
and taking a man’s property without hearing him, or giving 
him an opportunity to be heard. 

Why was this bill of revivor not presented for more than 
twelve years after this abatement? Manifestly because the 
claim against this lot was never in the mind of the judgment 
creditors, or had been abandoned. And why did not one of them 
ever appear before the commissioner, or prove his claim ? Man- 
ifestly because they were wholly indifferent; because they 
thought it would be useless. 

11 Wallace, 96; Alberry v. Bank. 

“Death of a defendant suspends all proceedings in a suit 
* from the want of proper parties, and is dead at common law. 
‘ The suit is absoluteby dead. But in equity, is in a suspended 
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“condition, and all proceedings as to the dead defendant become 
‘abated as to him.” 

See Sto. Eq. Pl., §354. 

And when the interest of the dead defendant is transmitted 
to that representative which the law gives or ascertains, so that 
the title cannot be disputed, at least in a court of chancery, but 
the person in whom the title is vested is alone to be ascer- 
tained, the suit may be continued by a bill of revivor. 

Sto. Eq. Pl., section 364. 

See also W. Va. Reports, Stockton et als., v. Copeland et a/s. 
February 4, 1888. 


If anything is required to be done by or against the interest 
of a party who is dead, his proper representative must be 
brought before the court by a bill of revivor. 

See Eq. Pl. section 369, 3 John. Ch. R. 60, Nicole v. 
Rosevelt. 


In 3d Otto, (93 U.S.,) the court savs: 


és , . . 
A sentence of a court pronounced against a party without 
“hearing him, or giving him an opportunity to be heard, is not 
‘a judicial determination of his rights,” &c., &e. 


2 Peters, page 482; Mandeville et als., v. Riggs, (see pages 
486-7,) the court says : 


“In the present case we are of opinion that upon the death of 
“ the parties who were before the court, the bill ought to have been 
“ revived,” &., &e. 

“Tf they are not before the court, they cannot be bound by 
* the decree,” &e. 


12 Peters, 164; Clark v. Matherson ef al., the court says, 
page 171: 


‘* But in courts of equity an abatement of the suit by the death 
‘of a party has always been held to have a very different 
“effect, for such abatement amounts to a mere suspen- 
‘sion, and not to a determination of the suit. It may 


ett i -_, 


~ SO ANN TN, 4 y 


19 


“again be put in motion by a bill of revivor, and the proceed- 
“ings being revived, the cause proceeds to a regular termina- 
“tion as on original bill. The bill of revivor is not the 
“commencement of a new suit, but is the mere continuance of 
“ the old.” 


1 Alabama, page 725, Doe ex demise Daniels heirs v. McClos- 
ky, the court, reviewing the csaes, says : 


“ Whenever the interest of a party to a suit survives him, 
“ the suit abates as to the interest of the party dying, and to ef- 
‘fect his survivors there must be a revivor against the survi- 
“ vor, otherwise the ends of the suit cannot be attained.” 


And we note here, that the suit having abated as to Young 
and Mays, who died in 1872, abated also as to their vendor, 
Swann, as see 

3 Bland’s Ch. (Md. R.) page 551-600; Neal v. Hawthorp, 
where the court says: 


“Whenever the bill claims relief against several, &., (the ti- 
“tle being of common derivation,) and one dies, the suit abates 
“ as to all.” 


These defendants have been in possession of this property 
for more than twelve years after Young’s death, unquestioned 
by any bill of revivor, and now, more than twelve years after 
the death of Young and Mays, a bill of revivor is filed, to do 
what? to get a decree to sell this property on accounts taken un- 
der orders of reference begun in 1873, after Young and Mays’ 
death, on five several accounts, taken under four re-committals 
after the first order of reference in 1873. That is, during the 
abatement of a suit, or, rather, it’s suspension by the defend 
ant’s death, and before any revivor as to their representatives ; 
before it is again put in motion under any form of pleading 
known to equity practice; and hence, without any notice to 
these defendants, the plaintiff can goon, do what he wishes, 
prove what he pleases, make a case himself, and then, after 
all is over, bring the defendants in court by a bill of revivor, 
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and have a decree against them without a hearing, and sell their 
property. This is most extraordinary, and this is what the 


court has done. 


We now call the attention of the court to the answer of the 
Young’s, survivors to Jno. D. Young, filed 28th May, 1885, 
page 58; to the pleas of M. Young and John Young, filed 
December 10th, 1885, (page 54;) and to the petitions of Jno. 
M. Young, M. W. Young and Hettie Slack, filed December 11, 
1885, (page .59.) 


This petition sets out that Hettie Slack. wife of John Slack, 
and daughter of J. D. Young, dec’d, conveyed her interest as 
heir of her father, (J. D. Young,) to M. W. Young, 187-. 
That L. N. Young, son and heir of J. D. Young, dee’d, had 
conveyed his interest in the lot to M. W. Young, 1874; so it 
thus appears that M. W. Young held the interest of two of the 
children and heirs of J. D. Young by deed, and this interest 
could not be reached by a bill of revivor. This is manifest. 

See Sto. Eq. Pl. sections 364, 278-9, 387. 

2 Page, 360; Douglas v. Sherman. 

2 Alabama, 411. 

3 Otto, 274; Winder v. McVeigh. 


And here we might stop. If we are right, the court need 
not go further. 


We now call the attention of the court to this very important 
development of facts which will, of themselves, cause this court 
to order a stay of this decree until these facts are adjudicated , 
or set aside, if nothing else can be done. 

This final decree here appealed from was entered on the 
12th December, Fall term, 1885, (page 49.) The court was ad- 
‘journed on the 14th December, 1885, to the 4th of July, 
1886, (amended record, page 1.) On the 8th of July, 1886, 
at this adjourned term, M. W. Young and others presented 
their petition above set out, for a re-hearing, (page 59, and 
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amended record, page 2,) and it was entered; and thus 
this petition was entered before this decree became final ; 
that is, before the term was adjourned finally. And the 
decree was thus suspended until the Spring term, 1886. 


At the Spring term, 1886, May 6th, the court made an order 
dismissing this petition of M. W. Young and others, (page 65, 
and amended record, page 3,) and adjourned the term to the 
10th June, 1886, (amended record, page 4.) 

At this adjourned term on the 8th July, 1886, M. W. Young 
filed his petition asking that it be held, if more appropriate, asa 
bill of review, (page 64-5, and amended record page 4,) and so 
at the same term of the court at which the final decree was en- 
tered, M. W. Young, L. N. Young and America Dix, filed 


their petition. 


At the next regular term, (Spring, 1886,) this petition was 
dismissed ; and at the adjourned term, 1886, (before the final 
decree,) M. W. Young filed his second petition, showing that 
he held no interest in this lut as heir of his father, but that he 
held the much larger portion under a deed for valuable con- 
sideration, executed to him by his father before his death ; and 
nearly all the residue of the lot by deeds from his brothers and 
others ; and he asked that the matters set out in the petition, 
if more proper, be treated as a bill of review. (Amended rec- 
ord, page 8.) 

This petition has never been passed on by the court, and we 
respectfully submit that it has suspended the decree, and the 
decree should be set aside, &c., at the least, until this petition be 
passed on. 

Be this as it may, we say that the bill of revivor, under 
these facts, is inapplicable and inappropriate, and the rights of 
M. W. Young cannot be adjudicated as the case now stands, 
on a bill of revivor. 

He holds the bulk of the lot under a deed from his father, 
not as heir; and nearly all the residue under deeds from his 
brothers and others, and these, his rights, cannot be brought 
before the court, or adjudicated under and by a bill of revivor, 
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but only under a supplemental bill in the nature of a bill of 
revivor. 

See above authorities, to-wit: 

Sto. Eq. Pl. sections 364, 378-9, 387. 

2 Page, 360; Douglas v. Sherman. 

2 Alabama, 411. 

3 Otto, 274; Windsor v. McVeigh. 


And we say this petition of M. W. Young is proper as such, 
and may, if necessary, be treated as a bill of review. 

18 Wallace, 163; ex parte Lane. 

13 Peters. 6; Whiting et als, v. Bank U. S. 

2 W. & M. 169; Hunter v. Town of Marlboro. 

3 W. & M. 403; Bentz v. Phelps. 


[Argument prepared by Joun S. Swany.] 
AMENDED BILL. 


The amended bill (page 45) is filed 13 years after the death 
of J. D. Young and E. Mays, and 20 years after the original 
bill was filed, and gives no reasun why it was not sooner filed. 
It is made the basis of the decree complained of. 


1. It is barred by time. 


2. We note the original bill makes this allegation in regard 
to 1#-acre Jot here in controversy : 

‘*Your orator further alleges that said conveyances of the 
‘property described in said trust deed, being subsequent to the 
‘execution of the said trust deed, are wholly inoperative and 
‘“ void, as far as they effect the lien created by same.” (Page 5.) 


This allegation (as see the deeds Jno. N. Clarkson to T. B. 
Swann, page 12, and Clarkson’s prior deed to Ruffner, page 
9,) has reference to these two lots. The first valued at some 
thing over two thousand dollars, the other at $9,000, (see the 
deeds). Suppose this to be true, although we have proven 
by Jno. N. Clarkson, (see extract from his evidence, page 
“9,) that all the debts secured in this trust deed except that due 
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James Clarkson, were paid, and thus, that the debt due James 
Clarkson not only had priority, but was the only unpaid debt, 
what right then would trust creditors (excepting James Clark- 
son,) have under thistrust deed? None, whatever; and James 
Clarkson, in making this released assignment to Swann, which 
he had the unquestionable right to do, certainly wronged no 
one, placing Swann in his shoes, &c.; nor did he defrand any 
general creditors. ‘This being so, there surely can be no liability 
on this lot to pay Jno. N. Clarkson’s creditors on judgments 
obtained subsequent to the trust deed. 

This amended bill is filed for the purpose of segregating the 
lot sold by Jno. N. Clarkson to Swann, and subjecting it to 
debts not named in the trust, nor then in existence; which we 
submit, eannot bedone. And this amended bill, filed at this 
remote period, sets up the strange proposition that this 
release-assignment of this lot, made by -lames Clarkson to 
Swann, the vendee of Jno. N. Clarkson, endorsed on Swann’s 
deed from Clarkson, though made in terms in favor of Swann, 
shall be construed to have been mae in favor of Jno. N. Clark- 
son’s subsequent creditors, though James Clarkson had a prior 
lien, and expressly assigned that lien as to this lot, to Swann. 

We have sufficiently answered this. 


1. We say this amended bill is barred by time. 


2. That nocause has been shown why this amended bill has 
been now brought forward, 20 years after filing the original 
bill. 

Sto. Eq. PI., section 886. 

1 Edward's Chan. (N. Y.) 46, Verplank v. Mer. In. Co.. 


where all the authorities are cited. 


Amendments ure not allowed which form the substance, &c. 
1 John. Ch. R. 184, Lyon and Rockwell v. Talmage et als. 


The application to amend must be made as soon as the ne- 
cessity is discovered. ) 


1 Page, (N. Y.) 424-5; Rogers et als., v. Rogers e¢ als. 
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After witnesses examined, no amendment will be allowed, 
unless formal, and that under very special circumstances, 


6 Page (N, sa 47; Bowen et als., v. Idley. 


These authorities cited and approved : 

17 Howard, 130; Shield et als., v. Barnes. 

We note, all the facts set out in this amended bill were known 
to the plaintiff when the original bill was filed, twenty years 
before. (See the deeds made part of the original bill.) 

This after-thought, called an amended bill, that is brought 
here thirteen years after Young’s death, and twenty years after 
the original bill was filed, is made a basis for this decree, and 
has in it no merit. 


[Argument prepared by Jonn S. Swany. | 


NOTES ON THE MERITS. 


We are to construe the effect of the release made by James 
Clarkson, beneficiary in the trust deed to Williams, trustee, en- 
dorsed on the deed, in favor of T. B. Swann, who got a deed 
from -lohn N. Clarkson for the 1} arces of land in controversy. 
This deed to Swann is dated August 14th, 1852. (VDages 12 
and 13.) } 

We note that all the personal estate named in the trust deed, 
perished during the war, (page 12,) and that all the land named 
was lost to the trust, by superior liens, want of title, & , (page 
13,) leaving no property subject to the trust, except this 1] 
acres in controversy, and the lot which we will call the Jeffries’ 
or Ruffner lot, deeded by John N. Clarkson to Ruffner, (page 
8,) and by Ruffner to Jeffries. (Page 10.) 

All we know about the value of these two lots is from the 
deeds. The lot conveyed to Swann, was worth, prima facie, at 
the time, the consideration named, $2,372.92; and so the lot 
conveyed to Ruffner, and by him to Jeffries, $9,000, at the time 
John N. Clarkson deeded the lot to Swann, and James Clark- 
son, the beneficiary iu the trust, released to Swann, in favor o/ 
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Swann, the same day. The debt secured to James Clarkson, by 
the trust, amounted to a little over $11,000.00, interest udded— 
' about the value of the two lots; and this is somewhat explan- 
atory Of the release. 

The debt due James Clarkson, $7,000.00, with interest, had 
precedence over all the debts named in the trust; all the other 
debts were paid. (See extract from John N. Clarkson's evi 
dence, page 29.) And the judgments named in the decree 
complained of are subsequent to the date of the truat deed, and 
not set up in the bill The*debt secured to James Clarkson is 
admitted every where and known. It is not questioned, and 
James Clarkson releases his interest, under the trust, in this lot, 
to T. B. Swann. 


We note the decree, herv appealed from, subjects this lot, 1} 
acres, to be sold to pay the several judgments named in the 
decree. We may be allowed to inquire whether any of these 
judgments, and if 80, how, »were proven to exist. They were not 
proven before Commissioner Fontaine. 


1. They are not, nor is one of them, named in the bill. 


2. They have not, nor has one of them, been brought before 
the court by any plea, answer, petition, nor in any mode known 
to the rules of pleading. 


3. They have not been, nor bas one of them been, proven or 
laid before any master of thie court. 


4. They have not been, nor was any one of them, proven 
before any master of the Kanawha court, before the removal of 
the case to this court. 


And we note the first order of reference made by this court 
in 1873, (pages 22-3,) and the on/y order under which any ac- 
count was taken, and every subsequent order of re-committal, 
(and there were four,) required every judgment or other cred- 
itor to prove his claim before the master commissioner. No/ 
one of these judgment creditors, nor any other claimants, did so 


Not one of them ever appeared any where before the court or 
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master, and yet, in his third and fourth reports, the mester re- 
ports these judgments. 

These reports were re-committed, and the master was di- 
rected, among other things, to report on what evidence he had 
reported these judgments and other claims, and he reports ip 
his fifth and last :eport, th.t he reported them on the fuith of 
a paper called a report of Mr. A. T. Laidley, who, he reported 
in his first report, had no authority to take an account, report- 
ing this so-called account a nullity, (page 25,) which report was 
not excepted to; and I here call attention to the remarks of 
Mr. A. T. Laidley,, made at the end of this so-called report, 
(page 21, and amended record pages 8, 9, 10, 11.) | 


‘The case was referred to master commis<ioner McWhorter, 
“but he not having time to devote to so laborious an exami- 
“ nation as the case required, some parties in it procured me to 
“make up the account, and with the * * and assent 
“of Mr. McWhorter, [have done so; and, with his leave, re- 
“spectfully submit it, after having retained the report more 
“than two days before returning it.” (Amended record, page 
21.) | 

“ ALEXANDER T. LAIDLEY. 


“ February 19th, 1870.” 


Is rot this account a nullity? Are interests to be deter- 
mined and property to be sold under such proceeding ? Can a 
court make such proceedings lawful ? Can land be sold to sat- 
isfy claims ascertained and proven, if you choose, before a pri- 
vate gentleman, without any right or authority to hear proofs 
or take an account? Is not a master a judicial officer? Can 
a private gentleman be treated as such, and his account or 
‘‘ paper” be treated as a judicial act? It is absurd. 


This fifth report was excepted to for this reason by the at- 
torney of Hussey & Co., (amended record, pages 19-22.) The 
exceptions were overruled. These defendants had not been 
made parties ; therefore could not except, could not be heard. 
And under this so-called bill of reviyor, the court decrees a sale 
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. 
of this property on the faith of claims established in this way, 
and refuses a hearing to the contestants. 

Jno. N. Clarkson's deed to T. B. Swann (page 12,) certainly 
conveyed to Swann his equitable interest in this lot, and James 
Clarkson’s release (assignment) to Swann ( page 12, ) as certain- 
ly conveyed his interest in this lot under the deed of trust, the 
legal title remaining in Williams, the trustee; and we might 
say for James Clarkson: ‘‘Shall I not do as I will with 
mine own ?” 


Clarkson surely had the right to assign his interest under 
the trust in this, or any part, or all of the trust property. And 
this would at least put Swann in his shoes as to the property, 
and vest him with all his rights under the trust; and if this 
lot, so assigned to Swann, is to be held liable for Jno. N. 
Clarkson’s deltsts, and to his general creditors, then if James 
Clarkson had assigned the whole, that would be liable. Such a 
transaction is of every day occurrence. Therefore Swann, to say 
the least, is substituted to James Clarkson’s equity in this lot, and 
has a lien under the trust, and can call on the court to enforce 
it. 


Does the release confer on Swann nothing? If it was inop- 
erative, then this lot remains liable, together with the Jeffries 
or Ruffner lot, to satisfy the James Clarkson trust debt, al- 
though this decree segregates it, and subjects it to Jno. N 
Clarkson’s general creditors, not named in the trust, not named 
in the bill, not proven to exist. If the release was operative, 
then surely Swann has James Clarkson’s lien on it to the 
amount at least of the consideration he paid for it, if not of its 
value. 

See 1 John. Ch. R. page 425, Stevens v. Cooper, where it is 
held : 


“Where 6 separate lots or parcels of land were mortgaged, 
“and the mortgagee afterwards released 4 of the lots from the 
“ mortgage, leaving the original debt to stand charged on the 
remaining two, it was held that the lots were chargeable with 
“ their relative proportion only of the original debt and interest. 
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; * , 
“ according to the relative value of the 6 lots at the date of the 
“mortgage.” But this release to Swann was simply an as- 
signment. 


Here we note James Clarkson mae this release in favor of 
Swann, limiting and designating who was to take the benefit of 
the lien, as he certainly had the right to do, and hence this re- 
lease was a mere assignment of his interest in this lot to Swann, 
and therefore there should be an apportionment, at least, which 
could only be had by reference to a master, &e. 


RELEASE—CONSTRUCTION, &c. 


In construing this release of James Clarkson to Swann; we 
must be governed by the intent, and the words used will be so 
construed as to carry out the intent. And it is manifest that the 
intent of Swann in taking, and of James Clarkson in ma- 
king the release, was, as far as he’ ha:l « lien on this lot, to put 
Swann in his place, and make his title good. 


14 Pickering 


ae Be 


ively, and holds : 


374, Hunt v, Hunt, treats the subject exhaust- 


“That a deed of quit claim and release by a mortgagee for a 
“pecuniary consideration, &c., conveys the mortgagee’s estate. 
“ That a mortgagee conveying to a purchaser of an equity of re- 
‘‘demption, for a pecuniary consideration, by a deed of quit 
“claim and release, &., &c., passes his estate without merg- 
‘ing or extinguishing the mortgage as against a prior purcha 
‘ser of the equity of redemption, when such was the manifest 
* object of the conveyance.” 


The court Says : 


“ 'T. had purchased the equity of redemption of L., and then 
‘took the quit-claim deed of V. It was contended that this trans- 
* action, by operation of law, was a discharge of the mortgage, 
‘‘and the mortgage became merged in the equity and extin 
guished, so that no title could be claimed under it. The court 
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“ held that this position could not be maintained. That the 
“ purchaser of the equity of redemption, whether of a part or 
“the whole of the mortgaged premises, was not disabled from 
_“ becoming assignee, &c., and that the assignee will stand in place 
“of the first mortgagee, &ec., as against all subsequent claim- 
“ants.” So if they would redeem, they must first pay to him, 
&e., &c., and that there was no merger, &c. 

See, also, 5 Peters, 580; Tierman v. Jackson. 

8 Howard, 134; Veasie v. Williams. 

9 Ohio, 96; Hall’s Lessee v. Ashly. 

7 Mass., 281; Pray v. Pierce. 

118 Mass., 360; Hall v. Bliss; which holds that a release 
will be construed to be a conveyance, effectual to pass the estate 
or interest released, &c., &e., and 

An assignee in equity stands absolutely in the place of his 
assignor, and it is the same as if the contract had been origin- 
ally made with the assignees. Assignment of the mortgage 
gives assignees all the estate of the beneficiary. 

4 Mun., 382; Chapman v. Armistead. 

3 Iredell, N. C. Equity, 347. 

26 Grattan, Va., 705; Russel v. Randolph. 

This being so, is there any reason why a deed of release, or 
assignment, &c., by a beneficiary under a trust deed to the ven- 
dee of the grantor, or to any other person, should not convey 
to the releasee the beneficary s interest under the trust? 

A decree of foreclosure may be made in favor of the assignee 
of a mortgage ; why may not a decree of sale under the trust 
be made in favor of the assignee of the beneficary under the 
trust ? 

4 Man., Va., 382; Chapman v. Armistead. 

What matters it whether the release was of one of the tracts 
or all of the tracts of land named in the trust? That the re- 
lease was of less than all, would only raise the question of 
apportionment. 


We note that there can be no merger in this transaction, for 
the legal estate is yet in the trustee, Williams. It is not in 
Swann. 
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‘The assignment of debt secured by deed of trust, transfers 
the deed along with the debt secured.”’ 
25 Grattan Va., 448; McUlintic v. Wise’s Adm'r, et als. 


Even in the case of merger, a court of equity will keep the 
estate separate, so as to carry out the intertion of the person ip 
whom the estates unite, and he will be presuined to intend what 
is to his interest, (and yet the decree holds the exact reverse.) 

111 U.S. R., 738; Factor’s Ins. Co., v. Murphy. 


SWANN’S EQUITIES. 
Jv 

Manifestly. Jno. W. Clarkson’s deed to Swann conveved to 
him his equities in this lot of land. What were his equities? 
We must note all the other debts named in the deed of trust 
were paid, (see J. N. Clarkson’s evidence, extract, p. 29,) and all 
theother property named in the deed, except this and the Ruffner 
lot, was lost to the trust. The debt to James Clarkson had 
precedence, and exceeded at the date of the deed the whole 
value of these two lots. What were these equities? The sur- 
plus that might remain from the sale of these lots, after paying 
debt to Jas. Clarkson. And this equity his deed transferred to 
Swann. But the deeds show the debt was greater at the time 
than the value of the two lots combined, and the release speci- 
ties that it was made in favor of Swann, who surely got James 
Clarkson’s interest in the lot, and Swann paid for the lot its 
value, and hence Swann has the right to hold the lot as James 
Clarkson's assignee, for what he paid. In other words, he takes 
James Clarkson’s shoes as to this lot. its value was (see the 
deed to Swann,) $2,372.92. The value of the Jeffries or Ruff- 
ner lot, $9,000. 

The debt secured to James Clarkson, and the only subsist- 
ing lien on these lots, was, at the time of this release or assign- 
ment and this deed from J. N. Clarkson to Swann, about $11,000; 


so that this release transferred to Swann a fair pro rata part of 


the land covered by this deed of trust to secure this debt; the 
land being worth, that is, the two lots, $11,000, and the debt 
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about the same,—this lot being worth $2,372, and the Jeffries 
lot $9,000,—and this throws light on the intention to some ex- 
tent. 

1 John. Ch., (cited above,) 425; Stevens v. Cooper. 


And this pro rata could only be ascertained by reference to a 
master. 

But the court, by this decree, holds that the legal and equit- 
able estate have united in Swann. (How can this be, when 
the legal title is still in the trastee ?) That James Clarkson's 
release (assignment) to Swann, though made in terms in favor 
of Swann, confers nothing on Swann; but is to be virtually 
construed a release in favor of John N. Clarkson’s genera! 
creditors, (and they not named in the trust deed, nor in exist- 
ence when it was executed,) and that James Clarkson, the ben- 
eficiary in the trust deed, cannot assign his interest in part, or 
in whole; and this part of the real estate, the 1} acre lot, 
pledged by the trust to pay this debt to lames Clarkson, is to 
be segregated, considered and treated as Jno. N. Clarkson’s 
property, disencumbered of the trust, and sold to satisfy his 
general creditors. 


RENTS. 


The court makes the further extraordinary decree that in this 
creditor's suit, rents, prior to the decree, are to be charged ‘to 
Swann and his vendees. This is not law. 

2 Grattan, (Va.,) 420; Leake v. Ferguson. 


And the grantor, in a deed of trust, in possession, is not lia- 
ble for rents ; neither is his grantee. He cannot be made lia- 
ble both for rents and interests, but only for interest on his 
debt, and for this interest the land is bound. 


As these defendants have never been before this court, since 
the death of John D. Young—unti! some fourteen years after his 
death, (see date of the amended bill of revivor, May, 1885, p, 49); 
and after all these five accounts, taken on five re-committals, 
and after all the various decreta! orders, surely the court might 


it least have made an order of reference after they are brought 


before the court, giving them the poor privilege of disputing 
hese judgments and accounts, the manner of taking, and meet 
ng their enemies face to face, and have some sort of show foi 
. hearing This, the decree deniea them 

To judge a man without hearing hit is very extraordinary, 
ind contrary to the decisions of the Supreme Court in many 


iSses, 


OBJECTION TO THE JURISDICTION OF THIS 
COURT 


Have not the defendants the right now to object to the 
urisdiction of this court. when brought in under this bill of 
revivor. or in any other way. and to show that this whol 


hing has been carried on by a court that bad no jurisdiction ? 


THE REMOVAL OF THIS CAUSE ILLEGAL UNDER 
THE ACT OF 1867. 


The papers show that the case settled by the decree wa- 
wholly between citizens of this State. Therefore the court had 
iO jurisdiction. 

18 Wallace, 553; Sewing Machine Co. 

117 U.S. R., 280; Freidley Ins, Co. v. Huntington 

100 U.S. R., 457; Meyer v. Construction Co. 

101 U.S. R., 289; Pacifie R. R. Co. v. Ketchum 


Che court will notice want. of jurisdiction 
i Wallace, 618. 
23 Wallace, 666. 


[Argument prepared by JOHN S. SWANN 
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SUPREME COURT 


— OF THE — 


UNITED STATES. 


[ No. 342—OcroBer Term, 1888. ] 


L. N. YOUNG, er ats., Appellants, 
vs. 
E. B. KNIGHT, Avm’r or M. Parker, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES, DISTRICT OF WEST VIRGINIA. 


Brief of Appellants in Reply to Motion to Dismiss, made severally by 
Francis Thompson, Putney & Norton, E. B. Knight, Adm'r 
i of M. Parker, J]. H. Brown, E. B. Knight, Adm'r of 
‘ M. Parker, dec'd, and Hedrick for M. Parker, 
dec'd, Babbett, Good & Co., and R. £. 
Putney, Jr., & Co., and others. 


We notice a preliminary question: The right to be heard, 
which has been denied to the appellants, &c., in the matter 
of jurisdiction, &c. 

The appellants have not had an opportunity to appear in 
this cause, to show their rights orto contest the claims of the 


AMOUNT OR VALUE IN CONTROVERSY. 


Our appeal is met with a motion to dismiss. What is the 
controversy about? Why, about the ownership of this lot 
of 13% acres, worth over $5,000, as see the certified copies of 
the affidavits filed when the court allowed the appeal. 
What was the object of this so-called bill of revivor? Why, 
to get the court to say that this lot was the property of John 
N. Clarkson and therefore liable to his general creditors—to 
hold for naught the deed from John N.- Clarkson to Swann 
and the assignment by James Clarkson of his equitable rights 
in it to Swann—to hold for naught the deed from Swann to 
Mays, and from Mays to Young, and the title derived from 
Young by his heirs and vendees. 

We note the appellants set up counter claims. They, in 
their answers, petitions, &c., ask for affirmative relief in this— 
they ask to be substituted to the equitable rights of James 
Clarkson in the trust deed of August, 1852, which exceeds 
$5,000—exclusive of interest and costs against this lot now 
decreed to be sold to pay the general credifors of John N. 
Clarkson. 

The James Clarkson trust and his lien on this 1% -acre lot 
ought to have been adjudicated. It is the first lien and the 
decree is silent about it. After the lot is sold, and, the pro- 
ceeds distributed,there will be no use in adjudicating this 
claim—and moreover it would be sold under this cloud. 

The subject of this controversy, the gist of the litigation, is 
not the amount of the judgments of the appellees v. John N, 
Clarkson, for that is not in dispute. 

The question here involved is the ownership of this 
13%4-acre lot and its value, worth over $5,000, as see the 
answer of T. B. Swann (page 39,) and the five affidavits, 
certified copies of which are filed. (These affidavits are the 
basis of the decree allowing this appeal and certifying the 
controversy at over $5,000.) 
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- Certified copies of five of the affidavits, as to the value of 
this lot, taken at the time the decree was made, are filed 
herewith, each in these words : 


“PARKER'S ADM’'R 
vs. In CHANCERY. 
CLARKSON AND OTHERS, 

“This day, John Slack, Jr., 1. H. Snyder, severally came 
before me and made oath that the house and lot in contro- 
versy in this suit, sold by Mays to Young, is worth over 
$5,000. 

“JOHN SLACK, JR., 
“I. H. SNYDER. 


“Taken, sworn to and subscribed severally by the affiants 
hereto, before me this 12th December, 1885. 
“JasPpeR Y. Moore, Cleré 
“=e. 6. GV. & a 
“A Copy—-Teste : 
“Jasper Y. Moore, Clerk 
ef eg ee SS 


“M. PARKER'S ApDM'K ) 
vs. ( In CHANCERY, 


CLARKSON AXD OTHERS. 


“This day M. W. Young made oath before me, and affirms 
that the house and lot in confovy in this suit, sold by E. Mays, 


to J. D. Young is worth over five thousand dollars. 
“M. W. Younae. 


“Takin, sworn to and subscribed before me this 12 dy of 
Drr, 1885. 
“JASPER Y. Moore, Clerk, 
"9. G. Gs Sa Os Oo OU 
“A Copy—tTeste : 
“JASPER Y, Moore, Clerk, 
“2. 6. Gwe ao 


“M. PARKER’s ADM’R ) 
vs. In CHANCERY. 
CLARKSON AND OTHERS. ( 


“This day H. L. Gebhart made oath before me and 

affirms that the house and lot in contovy in this suit, sold by 

kk. W. Mays to J. D. Young, near the jail on Virginia street, 
Charleston, is worth over ($5,000) five thousand dollars. * 
“H. L. Gesuarr. | 


“Taken, sworn to and subscribed before me this Dec. 12. 
1885. 
“JASPER Y. Moore, Clerk, 
"3.6. Uv. S.. 2. V. Fa. 
“A Copy—Teste : 


“JASPER Y. Moore, Clerk, 
">. & aut re 
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“PARKER'S ADM R . 
vs. In CHANCERY. 


CLARKSON AND OTHERS. 


“This day John Slack, Jr., and J. H. Snyder severally came | 
before me and made oath that the house and lot in contrsy in | 
this suit, sld 6y Mays to Young, is worth over $5,000. 

“JOHN SLACK, Jr., 
“J. H, SNYDER. 


“Taken, sworn to and subscribed sevely by the affiants 
hereto before me this 12 Dec., 1885. 


“JASPER Y. Moore, Clerk, 
oe Se ee ee +> 


“A Copy—Teste : 


“TasPpER Y. Moore, Clerk, 
oo en ae ee Oe 


ooo SS 


hell 7 + — = e 
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“E. B. Knicutr, Adm’r of M. Parker, rg 
vs. In CHANCERY. 
Joun N. CLARKSON AND, OTHERS. 

“This day J. M. Young made oath and affirms that the 
house and lot in controversy in this suit, sold to his father, 
John D. Young by E. Mays, is worth over five thousand 
dollars. 

“J. M. Younse. 

“Taken, sworn to and subscribed before me this 12 day of 
Dr., 1885. 

“Jasper Y. Moore, Clerk, 
“2: GC. OC. ds ae we Oe 
“A Copy—tTeste : 
“JASPER Y. Moore, Clerk, 
“DD. C. Ge en ae Os Oe 


“I, Jasper Y. Moore, Clerk of the District Court of the 
United States for the District of West Virginia, do certify 
that the foregoing copies are true copies of affidavits filed 
in the chancery cause of E. B. Knight, adm’r, &c., v. John 
N. Clarkson and others, lately pending in my said court at 
Charleston, on the 12th day of December, 1885. 


“In testimony whereof, I hereto subscribe 
my name and affix the seal ef said 
Court, at Charleston, this 19th day 
of April, A. D. 1889, and of the 
Independence of the United States of 
America the 113th. 

Teste : 
“JASPER Y. Moore, Clerk 
ot ee eae 


In whom is the legal title of this lot? In the trustee 
Williams, or in Jno. N. Clarkson? If in the latter, it is sub- 
ject to these judgments of the appellees after satisfying the 
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trusts in favor of James Clarkson. In whom is the equit- 
abie title? In James Clarkson, the beneficiary, whose trust 
debt alone remains unpaid, or in Swann, his releasee (as- 
signee) and the other appellants who hold under him? Upon 
these questions rests the gist of the decree, for the decree 
holds the legal title to be in Jno. N. Clarkson, and holds 
that neither James Clarkson nor his assignee Swann, nor the 
Y oungs, purchasers, &c., have any equity in the lot. We appeal 
from the judgment of the court om this issue, the subject of 
the matter of the appeal being the ownership of this lot. 
Hence, the amounts of the judgments in favor of the appel- 
lees is foreign to the real issue. The court holds that James 
Clarkson’s assignment to Swann destroyed his equity under 
the trust. We say it transferred it to Swann. Therefore, 
the matter of the judgments of the appellees is collateral, so 
to speak, 

This is of the class of cases cited in Gibson v. Shufet 
122 U.S. 27; Freeman v. Dawson, 110 U.S. 264; Market 
Co. v. Hoffman, to1 U.S. 112; and almost identical with 
Estes v. Gunter, 121 U.S. 183. “ 


COUNTER CLAIMS. 


Moreover, there are counter claims to this 134-acre lot. 
See answer of R. W. Clarkson, administrator, &c,, (record, 
p. 17), of T. B. Swann (pp. 38 and 43), petition of M. W. 
Young (46), plea of T. B. Swann (§3—55), of J. M. Young 
(54), answer of Swann to Amended Bill (56), of Young (58), 
and the two petitions of the Youngs (58 and 64), and order 
filing petition of M. W. Young for bill of review at same 
term of the decree, (amended record p. 4), and we note this 
bill of review is yet pending. 


In this class of cases we cite Henderson v. Wadsworth, 15 
U. S. on page 276, and cases there cited, and Hilton v. Dick- 
enson, 108 U. S. 165, and, as we think, the decisive case of 
Estes v. Gunter, 121 U. S., 183. 
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This suit was brought to enforce this trust deed, among 
other things to enforce the payment of James Clarkson's 
trust lien on this 1% acres, worth over $5,000, and the lot 
sold to Ruffner (p. 10), worth about $8,000, the debt now being 
over $20,000. If the release, James Clarkson to Swann, 
passed nothing, and so this decree says, then his lien re- 
mains. This is the controversy between James Clarkson's 
heirs and the appellants and the other parties in interest, and 
the controversy in this regard about the ownership of this 
1%-acre lot is not adjudicated by the decree. 

For if James Clarkson's release did not pass his pro rata 
interest under the trust to Swann, then his lien remains. If 
it did, then there is error in the decree, which says it did not, 
and this is the gist of this appeal, thus making this lot liable 
for judgment against John N. Clarkson before adjudicating 
the rights of James Clarkson under the trust, and the gro 
tanto liability of the two lots. What has this to do with the 
amounts, several or aggregate, of the judgments of the ap- 
pellees? Hence, the controversy is about the ownership of 
this 1% -acre lot. 


To sell this 13%-acre lot under this decree, would be to 
sell it without settling these conflicting claims, and before 
adjudicating the questions arising under the bill of review 
now pending. (Amended record p. 4.) We had to appeal to 
prevent the sale. 


Could we apply for a mandamus to compel the court to 


pass upon the bill of review ? 


SECOND OBJECTION 


Isto the form of the bond. The bond is formal; if not so, 
or if defective, or if no bond were given, the court will retain 
the case with leave to give a better bond. The bond is the 


work of the clerk. 
Austin, Banks & Co. v. B. R. R. Co., 23 Howard 1; New 
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SUPREME COURT 


— OF THE — 


UNITED SIiAteaoe 


[ No. 342—OcroBer TERM, 1888. ] 


L.N. YOUNG, M. W. YOUNG, J]. M. YOUNG, H.SLACK 
AND A. DIX, Heirs at Law oF Joun D. Youne, 
Dec’p, J. N. CLARKSON ann THOMAS 
B. SWANN, Appellants, 


VS. 


EDWARD B. KNIGHT, Apinistrator oF Mitton Par- 
KER, Dec’p, Appellee. 


ee 


- Appeal from the District Court of the United States, for the 


District of West Virginia. 


The appellants in the above entitled cause, now pending, 
will, and each and every of them will, take notice that on 
the day of , 1889, during the 
October term of 1888, the undersigned, appellee in said 
cause, will move said Supreme Court to dismiss the appeal 
heretofore allowed in said cause by the District Court of the 
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United States, holden at Charleston, for the district of West 
Virginia, on the 12th day of December, 1885, for the follow- 
ing causes and reasons: 


1. For want of jurisdiction ; because the amount in dispute 
between the undersigned appellee and the appellants did not 
exceed five thousand dollars ($5,000), and was not sufficient 
to sustain the appeal in this cause; the amount decreed to 
this appellee, being $ , with interest from 


2. Because no sufficient bond, as required by the said 
decree of 12th December, 1885, and the laws governing such 
bonds, has been given, acknowledged and received and ap- 
proved in the cause. 


3. That no sufficient appeal has been allowed by the said 
District Court, carried into effect and now exists, as to the 
undersigned appellee. 


4. And for other causes and reasons appearing and mani- 
fest upon the face of the proceedings, as shown by the tran- 
script of the record filed in this cause. 


For all which, the undersigned appellee, moves said Hon- 
orable Supreme Court of the United States, to dismiss said 
appeal, as to him or them, with such order as may be just, 
and according to the principles which govern courts of 
equity, and may be required by the laws of the United 
States, and the rules of this Honorable Court made under 
the same. 


| Appellee. 
By S. A. MILLER & J. F. Brown, 
Counsellors for said Appellee. 


CHARLESTON, W. VA,, April 3d, 1889. 


BRIEF WITH NOTICE, AND FILED ON MOTION 
TO COURT, 


First. Jurisdiction: Decisions so numerous as to grieve the 
labor of research. 

Stewart and others v. Dunham and others, 115 U. S., 61. 

Henderson, Ex'r, v. Wadsworth; Howard L. Henderson 
v. same; Warren W. Henderson v. same; McCarthy and 
another v. same, 115 U.S., 264. 

Hassall, Trustee, v. Wilcox and others, 115 U. S., 598. 

Gibson v. Shufeldt, 122 U. S., 27. | 


The prirciple is clearly established, that under the Act of 
February 16th, 1875, (Rev. Statutes, Supplement, p. 136,) 
that the appeal or writ of error allowed must, as against ap- 
pellant or appellee, made in favor of either, “ exceed the sum 
of $5,000, exclusive of costs.” 

Cogswell and others v. Fordyce, decided November toth, 
1888, 128 U. S., 391. | 

Pacific Postal Tel. Co. v. O'Connor, decided November 
1oth, 1888, 128 U. S., 394. 


Second. Cause: No bond. 


The bond required by the District Court of the United 
States, allowing the appeal, is payableto R. E. Putney, Jun., 
& Co, andothers. This is certainly not sufficient according 
to the rules and practice of the courts. 

It is too indefinite. 

It must be payable to the parties against whom the citation 
is sued out, or against whom the appeal is allowed. Noone 
appears on record except E. B. Knight, administrator of 
Milton Parker, dec’d. 

Bigler v. Waller, 12 Wall., 142. 

Dapenport v. Fletcher, 16 How. 142. 


SO mae pgm et 


: 
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A certified copy of the bond given, is as follows : 
“BOND. 
‘KNOW ALL MEN BY THESE PRESENTS: 


‘That we, Thomas B. Swann and John S. Swann are held 
and firmly bound unto R. E Putney, Jun., & Co., and others, 
in the just and full sum of Five Thousand Dollars, to the 
payment whereof, well and truly to be made, we bind our- 
selves, our heirs, executors and administrators, jointly and 
severally, firmly by these presents, sealed with our seals, and 
dated this 12th day of December, 1885. 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, 


That whereas, L. N. Young, M. W. Young, J. M. Young, 
H. Slack, A. Dix, heirs at law of J. D. Young, J. N. Clark- 
son and Thomas B. Swann have obtained from the Judge of 
the District Court of the United States for the District 
of West Virginia, an appeal to the Supreme Court of the 
United States of America, from the decree entered in the 
chancery cause of Milton Parker’s administrator against 
John N., Clarkson and others, on the 12th day of December, 
A. D. 1885. 

“ Now, therefore, if the said L. N. Young, M. W. Young, 
J. M. Young, H. Slack, A. Dix, heirs at law of J. D. Young, 
j. N. Clarkson and Thomas B. Swann, shall prosecute their 
said appeal with effect, and shall pay all costs and damages 
in case said decree be affirmed, then this obligation to be 
void, else to remain in full force. 


“T. B. SWANN, [ SEAL. } 
“INO. S. SWANN, [sEAL.]” 


“Acknowledged before me and approved. 
“J. J. JACKSON, 
“ Fudge D. C. VU. S., D. W. Va.” 


“I, Jasper Y. Moore, Clerk of the District Court of the 
United States for the District of West Virginia,.-do hereby 
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certify that the foregoing is a true and correct copy of the 
Appeal Bond in the chancery cause of Milton Parker's ad- 
ministrator against John N. Clarkson and others, bearing 
date the 12th day of December, 1885, and now on file in my 
office, at Charleston. 


“In testimony whereof, I hereto set 
my hand and affix the seal of said 
Court, at Charleston, in said Dis- 
trict, this 5th day of April, A. D. 
1889, and in the 113th year of the 
Independence of the United States of 
America. 

“JASPER Y. MOORE, Cleré 
af on Sy eS OG 


Third. Cause: 


There was no citation sued out or issued on this appeal, 
and there is no mention in the bond of the appellees, but R. 
kK. Putney, Jun., & Co., and others; and the transcript of the 
record shows no appellee, but E. B. Knight, administrato: 
and appellee ; hence he is the only appellee. 

Estis v. Trabue, 128 U. S., 225. 


S. A. MILLER & J. F. BROWN, 
Counsellors for said Appellee 
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L. N. YOUNG, er Ats., Appellants, 
vs. 


E. B. KNIGHT, Apm’r or M. Parker, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES, DISTRICT OF WEST VIRGINIA. 


Brief of Appellants in Reply to Motion to Dismiss, made severally by 
Francis Thompson, Putney & Norton, E. B. Knight, Adm'r 
of M. Parker, J]. H. Brown, E. B. Knight, Adm'r of 
M. Parker, dec'd, and Hedrick for M. Parker, 
dec’d, Babbett, Good & Co., and R. E. 
Putney, /r., & Co., and others. 
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SUPREME COURT 


— OF THE — 


UNIIED SiAgee 


[ No. 342—OcroBer Term, 1888. |] 

| L. N. YOUNG, er ats., Appellants, 

vs. 

| E. B. KNIGHT, Apm'r or M. Parker, Appellee. 


‘ — 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES, DISTRICT OF WEST VIRGINIA. 


Brief of Appellants in Reply to Metion to Dismiss, made severally by 
Francis Thompson, Putney & Norton, E. B. Knight, Adm'r 
of M. Parker, ]. H. Brown, E. B. Knight, Adm'r of 
M. Parker, dec'd, and Hedrick for M. Parker, 
dec'd, Babbett, Good & Co., and R. E. 

Puiney, Jr., & Co., and others. 


— cee megecmmgamits . 


We notice a preliminary question: The right to be heard, 
which has been denied to the appellants, &c., in the matter 
of jurisdiction, &c. 

The appellants have not had an opportunity to appear in 
this cause, to show their rights orto contest the claims of the 
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appellees. Neither has the Administrator of James Clarkson, 
The Supreme Court of the United 


States, and all courts, held that a judgment, or decree, or 


benificiary in the trust. 


order, &c., taken or made against a citizen, without giving 
him an opportunity to be heard by due and rightful process 
of law, will be held for naught, &c. 

Windsor v. McVeigh, 93 U.S, 274; U.S. v. McVeigh, 11 
Wal., 259. 


We refer to our brief, pages two to seven, inclusive, by 
which it will appear that this suit abated—was suspended, as 
to the appellants, by the death of Mays and J. D. Young, in 
1872; and per consequence, as to Swann, as see Neal v. 
Hawthorp, 3 Bland. Ch. (Md. R.) 551, and that sothing was 
done in the cause as to any party in interest, and that no 
evidence was taken before any commissioner, until after the 
abatement, and in the interval between ¢ien and the filing of 
the bill of revivor, some twelve years thereafter, in 1883, &c., 
during the suspension of the suit as to the appellants, and of 
any lawful proceedings as to them; and, moreover, that not 
one of the appellees ever asserted his claim before the com- 
missioner, or elsewhere. So these appellants were not In 
court by any process of law, and could not and did not have 
an opportunity to defend their rights to this 13¢-acres of 
land, worth over $5,000, as proven and so certified in the de- 
cree on the strength of affidavits, certified copies of which 
are herewith filed, and (see Swann’s answer,) they have not 
been heard, nor have they been given an opportunity to be 
heard; and this decree, taking from them this property, is 
based on proceedings had while the.suit was suspended as to 
them, and therefore void. And even if the bill of revivor 
was not too late, the court should have recommitted the case 
so as to give the appellants an opportunity to defend their 
rights. Even this was refused them, contrary to the plain 
provisions of the Constitution of the United States: “No 
‘person shall be deprived of life, liberty or property, without 
‘due process of law. Nor shall any State deprive any pes- 
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“son of life, liberty or property, without due process of law.” 
Article 5 and 14, Amendment of the Constitution. 


By what process known to the law have the judgments of 
these appellees been established and decreed against this lot, 
which, on the face of the papers, is owned by the appellants, 
the Youngs, and has been in their possession since 1858, 
with title unquestioned, until the filing of this bill of revivor 
in 1883 ? What opportunity has been given them to defend 
their ownership? What has the value of the property to do 
with so grave a question ? 

There is an act of congress, 14 sub-division, revised stat- 
utes, section 699, referred to in Cogswell v. Fordyce, 128 U. 
S., 391, which gives jurisdiction where the citizen's right to 
be heard has been disregarded. Surely every citizen has the 
right and privilege to be heard in defense of his right of prop- 
erty, and certain it is that he cannot be heard after an abate- 
ment—suspension against his ancestor, devisor or vendor, 
until the suit is revived—put in motion again against him 
by due process of law—that is the rules of pleadings; nor 
can his rights be adjudicated by anything done in the suit, 
during such suspension. We respectfully submit this right 
was already secured to the citizen before this section 699, by 
the constitution of the U. S., and of every State, and by the 
law of every civilized nation. 


Again, the constitution of W. Va., article 11, section 6: 
“No person in time of peace shall be deprived of life, liberty, 
‘or property without due process of law.” 

This supreme,Court, even were the constitution of the U. 
S. silent on this subject, would see to it that this right of a 
citizen of this State should not be violated by a subordinate 
court of the U.S., regardless of the insignificance of the per- 
son, or of the matter in controversy. More especially in a 
case unlawfully removed to the U. S. District Court and ad- 
judicated there without giving these appellants an opportunt- 
ty to contest the right of removal. 


AMOUNT OR VALUE IN CONTROVERSY. 


Our appeal is met with a motion to dismiss. What is the 
controversy about? Why, about'the ownership of this lot 
of 134 acres, worth over $5,000, as see the certified copies of 
the affidavits filed when the court allowed the appeal. 
What was the object of this so-called bill of revivor? Why, 
to get the court to say that this lot was the property of John 
N. Clarkson and therefore liable to his general creditors—to 
hold for naught the deed from John N. Clarkson to Swann 
and the assignment by James Clarkson of his equitable rights 
in it to Swann—to hold for naught the deed from Swann to 
Mays, and from Mays to Young, and the title derived from 
Young by his heirs and vendees. 

We note the appellants set up counter claims. They, in 
their answers, petitions, &c., ask for affirmative relief in this— 
they ask to be substituted to the equitable rights of James 
Clarkson in the trust deed of August, 1852, which exceeds 
$5,000—exclusive of interest and costs against this lot now 
decreed to be sold to pay the general creditors of John N. 
Clarkson. 

The James Clarkson trust and his lien on this 134 -acre lot 
ought to have been adjudicated. It is the first lien and the 
decree is silent about it. After the lot is sold, and the pro- 
ceeds distributed,there will be no use in adjudicating this 
claim—and moreover it would be sold under this cloud. 

The subject of this controversy, the gist of the litigation, is 
not the amount of the judgments of the appellees v. John N, 
Clarkson, for that is not in dispute. ) 

The question here involved is the ownership of this 
134-acre lot and its value, worth over $5,000, as see the 
answer of T. B. Swann (page 39,) and the five affidavits, 
certified copies of which are filed. (These affidavits are the 
basis of the decree allowing this appeal and certifying the 
controversy at over $5,000.) 
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Certified copies of five of the affidavits, as to the value of 
this lot, taken at the time the decree was made, are filed 
herewith, each in these words : 


“PARKER'S ADM'R 
VS. In CHANCERY. 
CLARKSON AND OTHERS, 

“This day, John Slack, Jr., I. H. Snyder, severally came 
before me and made oath that the house and lot in contro- 
versy in this suit, sold by Mays to Young, is worth over 
$5,000. 

| “JOHN SLACK, JR., 

“I. H. SNYDER. 


‘Taken, sworn to and subscribed severally by the affiants 
hereto, before me this 12th December, 1885. 
“JASPER Y. Moore, Clerh 
“DB: C. GO. Ga Ge TE. Oe 
“5 Copy—- Teste 
“JASPER Y. Moore, Cleré 
“D. C. U. Sy OD. W. Va.” 


‘“M. PARKER’s ApM’'k 
vs. >» In CHANCERY, 
CLARKSON AND OTHERS 
“This day M. W. Young made oath before me, and affirms 
that the house and lot in confovy in this suit, sold by E. Mays, 
to J. D. Young is worth over five thousand dollars. 
“M,. W. Younae. 


‘Takin, sworn to and subscribed before me this 12 dy o/ 
Drr, 1885. 
“JASPER Y. Moore, Clerk, 
“2. 6. Ge Ga Me On OO 
“A Copy—Teste 
“JASPER Y, Moors, Clerk, 
: "DD. 6. CO. Si rh Be 
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“M. ParKER’s ADM’R ) 
VS. In CHANCERY. 
CLARKSON AND OTHERS. 


“This day H. L. Gebhart made oath before me and 
affirms that the house and lot in contovy in this suit, sold by 
IX. W. Mays to J. D. Young, near the jail on Virginia street, 
Charleston, is worth over ($5,000) five thousand dollars. 

“H. L. GEBHART. 


“Taken, sworn to and subscribed before me this Dec. 12. 
1885. 
“JASPER Y. Moore, Clerk, 
"AG. CO. 5, Bi. Fe. 
“A Copy—tTeste: 
‘JASPER Y. Moore, Clerk, 
“4G. Go. a ws Fe” 


“PARKER'S ADM R ) 
vs. - Ts CHANCERY. 
CLARKSON AND OTHERS. 


“This day John Slack, Jr., and J. H. Snyder severally came 
before me and made oath that the house and lot in contrsy in 


this suit, sld dy Mays to Young, is worth over $5,000. 
“JOHN SLACK, Jr., 
“J. H, SNYDER. 


“Taken, sworn to and subscribed seve/y by the affiants 
hereto before me this 12 Dec., 1885. 


“TasPER Y. Moore, Clerk, 
“7. Gd, @. ve 


“A Copy—Teste: 
“TaspER Y. Moore, Clerk, 
- Ce se ae eS ee 


— 


wee Be er 4 “ 


Awe 


—_ 
‘ 


“E. B. Knicut, Adm'r of M. Parker, dec’d, 
VS. In CHANCERY. 


Joun N. CLARKSON AND OTHERS. 


“This day J. M. Young made oath and affirms that the 
house and lot in controversy in this suit, sold to his father, 
John D. Young by E. Mays, is worth over five thousand 
dollars. 

“J. M. Youne. 

‘Taken, sworn to and subscribed before me this 12 day of 
Dr., 1885. 

“Jasper Y. Moore, Clerk, 
“D.C. 0.S., D. W. Wa. 


“A Copy—tTeste : 
“JasPpek Y. Moore, Clerk, 
* D.C. Ge Sig Ae Oe Oe 


“I, Jasper Y. Moore, Clerk of the District Court of the 
United States for the District of West Virginia, do certify 
that the foregoing copies are true copies of affidavits filed 
in the chancery cause of E. B. Knight, adm’r, &c., v. John 
N. Clarkson and others, lately pending in my said court at 
Charleston, on the 12th day of December, 1885. 


“In testimony whereof, I hereto subscribe 
my name and affix the seal of said 
Court, at Charleston, this 19th day 
of April, A. D. 1889, and of the 
Independence of the United States of 
America the 113th. 

Teste: 
“JasPeR Y. Moore, Clerk 
“DD. C=. GH, ew ree 


In whom is the legal title of this lot? In the trustee 
Williams, or in Jno. N. Clarkson? If in the latter, it is sub- 
ject to these judgments of the appellees after satisfying the 


s 


trusts in favor of James Clarkson. In whom is the equit- 


abie title? In James Clarkson, the beneficiary, whose trust 
debt alone remains ise or in Swann, his releasee (as- 
signee) and the other appellants who hold under him ? Upon 
these questions rests the gist of the decree, for the decree 
holds the legal title to be in Jno. N. Clarkson, and holds 
that neither James Clarkson nor his assignee Swann, nor the 
Youngs, purchasers, &c., have any equity in the lot. We appeal! 
from the judgment of the court o# this issue, the subject of 
the matter of the appeal being the ownership of this lot. 
Hence, the amounts of the judgments in favor of the appe! 
lees 1s foreign to the real issuc. The court holds that Jam 
Clarkson's assignment to Swann destroyed his equity unde: 
the trust. We say it transferred it to Swann Therefore, 
the matter of the judgments of the appellees is collateral, so 
to speak, 

This is of the class of cases cited in Gibson v. Shufet 
122 U.S. 27; Freeman v. Dawson, t10 U.S. 264; Market 
Co. v. Hoffman, tot U.S. 112; and almost identical with 
Iistes v. Gunter, 121 U.S. 183. 


COUNTER CLAIMS. 


Morecover,there are counter claims to this 134-acre lot. 
See answer of R. W. Clarkson, administrator, &c., (record 
p. 17), of T. B. Swann (pp. 38 and 43), petition of M. W. 
Young (46), plea of T. B. Swann (53--55), of J. M. Young 
(54), answer of Swann to Amended Bill (56), of Young (58), 
and the two petitions of the Youngs (58 and 64), and order 
filing petition of M. W. Young for bill of review at same 
term of the decree, (amended record p. 4), and we note this 


bill of review is yet pending. 


In this class of cases we cite Henderson v. Wadsworth, 15 
U.S. on page 276,and cases there cited, and Hilton v. Dick 
enson, 108 U.S. 165, and, as we think, the decisive case ot 
Estes v. Gunter, 121 U. S., 183. 
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Brief and Authorities. 


SUPREME COURT 


UNITED STATES. 


No. 75—Ocroser Term, 1889. | 


/ 


L.N. YOUNG, M. W, YOUNG, J. M. YOUNG, H.SLACK 
AND A. DIX, Heirs at Law or Joun D. Youn, 
Dec’p, |. N. CLARKSON ann THOMAS 
Bb. SWANN, Appellants. 


vs. 


EDWARD B. KNIGHT. ApMINISTRATOR OF MILTON Par- 
KER, Dec’p, Appellee. 


Appeal from the District Court of the United States, for the 
District of West Virginia. 


REASONS FOR DISMISSING APPEAL 


i. For want of jurisdiction ; because the amount in dispute 
between each of the undersigned appellees and the appellants 
did not exceed five thousand dollars ($5,000), and was not 
sufficient to sustain the appeal in this cause; the amount 


decreed to the appellees, being : 


ee. Cay OF GOR, ccccce cocccesdceseené 4s keeebenaeeneeee $ 654 10 
Putney & Norton, ...........+. poocse consent, aieeubieupanneseenes 633 97 


. 


R. EB. Putney, Jr. & Co, ....cc.cccccccesececescvesecccses tated 3075 20 
Francis Thompson, ..........-. dhiiiekscnonmnih ispéannebonl 2211 62 
FEANCIS TROMPSOM, «2.000000 ccccecccoccceees scsccseseneracaneien ‘2224 42 
Fe FE. BROW, ccccccne cocccccscccoss sssevsser ees vintetuumiaaneiaed 821 91 
FFE. BR, ccccnescccccscccesess esscnsescccsesstenneneees Saar ae 
B. FE, BRR, ccccccscnes ccccececs coctastesccessccnscnesageneuneianes Se wee 
Tr Tr ee 
Fe Bee BUOWB yee cc csccncce ceccscccdccessesecdes eenebesanenias salen 229 76 
Bi Fh, BRR. cov eccccccscccecsesicccscesiscccestabebaieanicnh Abies aa ae 
Petia. Gee Beet PRG. sevcevcccabevesseecetate snbatieens “67 18 
ee scans céncwuansedencenbscneneescuenn. [ee oe 


With interest upon all and each, from the 18th day of Oc- 
tober, 1878, until paid. 


2. Because no sufficient bond, as required by the said 
decree of 12 December, 1885, and the laws governing such 
bonds, has been given, acknowledged and received and ap- 
proved in the cause. 


3. That no sufficient appeal has been allowed by the said 
District Court, carried into effect and now exists, as to any 
of the undersigned appellees, except E. B. Knight, adminis- 
trator, &c., the others appearing here as appellees under 
protest. | 


4. Because much of the material part of the record has 
not been printed. 


5- And for other causes and reasons appearing and mani- 
fest upon the face of the proceedings, as shown by the tran- 
script of the record filed in this cause. 


For all which, the undersigned appellees will move said 
Hon. Supreme Court of the United States, to dismiss said 
appeal, as to each of them, with such order as may be just, 
and according to the principles which govern courts of 
equity, and may be required by the laws of the United 
States, and the rules of this Honorable Court made under 
the same. 


5 
BRIEF AS TO DISMISSAL OF APPEAL. 


first, Jurisdiction: Decisions so numerous as to grieve 
the labor of research. 

Stewart and others v. Dunham and others, 115 U. S., 61. 

Henderson Ex’r v. Wadsworth; Howard L. Henderson 
v. same; Warren W. Henderson v. same; McCarthy and 
another v. same, 115 U. S., 264. 

Hassall, Trustee, v. Wilcox and others, 115 U. S., 508. 

Gibson v. Shufeldt, 122 U. S., 27. 

Richardson v. Green, 130 U. S., 104. 


The principle is clearly established, that under the Act of 
February 16th, 1875, (Rev. Statutes, Supplement, p. 136,) 
the appeal or writ of error allowed must, as against appel- 
lant or appellee, made in favor of either, “exceed the sum of 
$5,000, exclusive of costs.” 

Cogswell and others v. Fordyce, decided November roth, 
1888, 128 U.S., 391 

Pacific Postal Tel. Co. v. O'Connor, decided November 
ioth, 1888, 128 U. S.. 394. 


Lhe suit is not for the land, but that it is liable for the judg- 
ment liens upon it, when J}. D. Young acquired posession. 
It is immaterial what is the value of the land. The sole ques- 
tion is the amount of each of the debts decreed against it. 
Each debt stands by itself; they cannot be aggregated on a 
question of jurisdiction. 

Redfield v. Parks, 130 U.S., 623. 


Richardson v. Green, 130 U.S., 104. 


Second Cause: No bond. 


The bond required by the District Court of the United 
States, allowing the appeal, is payable to R. E. Putney, Jun., 
& Co., and others. This is certainly not sufficient according 
to the rules and practice of the courts. , 
It is too indefinite. 


It must be payable to the parties against whom the citation 


% 


h 


is sued out, or against whom the appeal is allowed. No one 
appears on record except EK. B. Knight, administrator of 
Milton Parker, dec’d. 

Bigler v. Waller, 12 Waill., 142. 


Dapenport v. Fletcher, 16 How., 142. 
A certified copy of the bond given, is as follows : eo 
“BOND. 


“KNOW ALL MEN BY THESE PRESENTS: 


‘That we, Thomas B. Swann and John S. Swann are held 
and firmly bound unto R. E. Putney, Jun., & Co., and others, 
in the just and full sum of Five Thousand Dollars, to the 
payment whereof, well and truly to be made, we bind our- 
selves, our heirs, executors and administrators jointly and 
severally, firmly by these presents, sealed with our seals, and 
dated this 12th, day of December, 1885. 


THE CONDITION OF THE ABOVE OBBIGATION IS SUCH, _ 


That whereas, L. N. Young, M. W. Young, J. M. Young, 
H. Slack, A. Dix, heirs at law of J. D. Young, J. N, Clark- 
son and Thomas B. Swann, have obtained from the Judge of 
the District Court of the United States for the District of 
West Virginia, an appeal to the Supreme Court of the 
United States of America, from the decree entered in the 
chancery cause of Milton Parker's administrator against John 
N. Clarkson and others, on the 12th day of December, A. D. 
1585. 

‘‘Now, therefore, if the said L. N. Young, M. W. Young, 
|. M. Young, H. Slack, A. Dix, heirs at law of J. D. Young, 
J. N. Clarkson and Thomas B. Swann, shall prosecute their 


said appeal with effect, and shall pay all costs and damages 


in case said decree be affirmed, then this obligation to be 


void, else to remain in full force. 


“T. B. SWANN, [SEAL. | 
“INO. S. SWANN, [sEAt. |’ 


“Acknowledged before me and approved. 
“J. J. JACKSON, 
“Fudge D.C. U. S., D. W. Va." 


“I, Jasper Y. Moore, Clerk of the District Court of the 
United States for the District of West Virginia, do hereby 
certify that the foregoing is a true and correct copy of the 
Appeal Bond in the chancery cause of Milton Parker's ad- 
ministrator against John N. Clarkson and others, bearing 
date the 12th day of December, 1885, and now on file in my 


fice at Charleston 


‘In testimony whereof, I hereto set my 
hand and affix the seal of said Court, 
at Charleston, in said District, this 
sth day of April, A. D. 1889, and in 
the 113th year of the Independence 
f the United States of America. 


“TASPER Y. MOORE, Clerk 
°°. &. 6. S. ae a Oe 


Third, Cause: 


There was no citation sued out or issued on this appeal, 
ind there is no mention in the bond of the appellees, but R. 
EK. Putney, Jun., & Co., and others ; and the transcript of the 
record shows no appellee, but E. B. Knight, administrator 
ind appellee ; hence he is the only appellee; the others ap- 


> 


aring here as appellees under protest. 
Estis v. Trabue, 128 U. S., 225. 


kourth. Cause: 


Because much of the material part of the record has not 
been printed. Appellees are compelled, by certiorari, to 
supply much indispensable matter, by reason of the failure of 
appellants. 

Railway Co. v. Stewart, 95 U. 


Redfield v. Parks, 130 U. S., 622. 


STATEMENT OF THE FACTS. 


August 14, 1852, (page 7,) John N. Clarkson executed a 
deed of trust to J. J. Williams, conveying, among other 
properties, the 134-acre lot decreed to be sold in this suit. 
Among the debts secured by this trust deed, was a large 
debt of about $7,000, due James Clarkson, (page 8.) All 
the debts named in the trust deed, except the James Clark- 
son debt, are conceded, on all sides, to be paid. However 
this may be, this debt was re/eased upon the 13-acre lot in 
controversy, by James Clarkson, the 21st July, 1858, (page 
13,) and any liens now existing thereon, were obtained 


subsequent to the date of said trust deed. July 21, 1858, 


John N. Clarkson conveyed this 134 acres to T. B. Swann, 


for $250 in cash, and by payment of two judgments Clarkson 
held against Swann, aggregating $2,122.99, (page I2). 

January, 1860, Swann conveyed a portion of this lot to F. 
W. Mayes, and the residue he conveyed to, Maves by a subse- 
quent deed, January 31, 1860, excepting a small portion 
already conveyed to Bryant, (pages 14 and 15). June 14, 
1864, Mayes conveyed it to John D. Young, (page 15). 

In December, 1865, Milton Parker instituted this: suit, 
which was a general creditors’ suit, against John N. Clark- 
son, and its object was to convene all his creditors, and to 
subject all his interests, in any real estate, to the satisfaction 
of his liabilities. The suit was instituted in the State Cir- 
cuit Court. At the time of the institution of this suit, there 
were very many judgment creditors of John N. Clarkson. 
Nearly, if not quite, all of them came into this suit, set up 
their liens, and had them allowed, as the record will show. 

Soon after the suit began, the cause was, 10th April, 1866, 
referred, generally, to a master, to take, state and report the 
property owned by John N. Clarkson, and the liens thereon, 
&c., (page 25). Henry C. McWhorter, one of the master 
commissioners of the said court, under the practice then and 
still existing, took the papers to make the report; but hot 
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havipg time to do so, A. T. Laidley made a report, and, on the 
18th February, 1870, filed it. (Page 21, of appellant's certiorari 
record). This report was insufficient,and the cause was referred 
to said Laidley, who was appointed a special commissioner for 
that purpose, by decree, Fune 21,1870. (Page 21, appellant's 
certiorari record). The usual notice convening creditors be- 
fore the master, was published in the “Kanawha Republican.” 
(Pages, 1, 65, 20, 21 and 22, of appellee’s manuscript record 
for certiorart.) 

Full notice had also been published, as required by decree 
of 10th April, 1866,by McWhorter, the master, who em- 
ployed Laidley to make the original report, filed February 
18, 1870, convening the creditors. (Pages 2 and 3, appellee’s 
manuscript record for certiorart). 

Meanwhile, however, McWhorter had filed a special report 
in the cause, upon which a decree was had, 24th November, 
1869. (Pages 5 and 6, appellee’s manuscript record for 
certiorvart). 

It will be noted that on the 6th April, 1870, a decree was 
taken upon the report of A. T. Laidley, filed at that term. 
(Pages 10, 11 and 12, appellee’s manuscript record for cer- 
tiovart). 

And that, March 30, 1870, (pages 14, 15 and 16, appel- 
lee’'s manuscript record for certtorart,) at the instance of 
Thomas B. Swann, the most active and interested appellant 
here, who recognized Laidley as a commissioner, and who, 
too, was a party to the original bill, filed in 1865, A. T. 
Laidley filed a supplemental report. Whether technically a 
commissioner or not, it appears the court and parties acted 
upon his reports prior to his appointment as special com- 
missioner, June 21, 1870. 

Among the judgments set up before A. T. Laidley, as 
early as 1870, was that of Francis Thompson, one of the ap- 
appellee judgment creditors here. (Page 20, of appellee's 
manuscript record for certtorart). 

Aud among those reported by A. T. Latdley,in his 2d report, 
of Fuly 26, 1870, made by him, as special commissioner, are all 
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the jyadgments of the appellee’s here. (Pages 37 and 68, ot 
appellee’s manuscript for certiorart record). 


Sale of some of Clarkson's property was had by decree ot 


6th April, 1870, and it will be noted it was upon a report of 


A. T. Laidley, prior to his regular appointment as special 
commissioner, in June, 1870. (Pages 10, 11 and 12, appel- 
lee’s manuscript record for certtorart). 

The court, as wellasall the parties, including J. D. Young, 
Clarkson and IT. B. Swann, recognized, and acted upon 
the reports of Laidley, before he was appointed a special 
commissioner. 

The cause was removed from the State Court to the Dis- 
trict Court of the United States, for the district of \V. Va., and 
docketed there, 21st January, 1873, and the same day it was 
“ordered that the report of Special Commissioner, A. T. Laid- 
ley, heretofore filed in this cause, be re-committed to him 
with directions to report, &c."" 

Special Com’r Laidley, who had filed a report in the cause, 
after he had been made a special commissioner for that 
purpose, by the court, (although denied by the appellants 
brief,) failed to makeany report under the last named decree, 
and the cause wasreferred to Commissioner Fontaine to 
make the report, December 24, 1873. (Pages, of original 
record, 23 and 24). 

October 21, 1875, the court ordered the commissioner 
not to report any claim not properly laid before him, Xc. 
Page 24, original record). 

October 2, 1877, Commissioner Fontaine filed his tst 
report of liens &c., and, as to the 1 4 --acre lot in controversy, 
reported every judgment lien of the appellee's. (Pages 4 
and 41, appellee's manuscript for certiorari record). 

March 14, 1876,S. A. Miller and N. Fitzhugh, attorneys 
for each and all of many judgment -creditors, appeared belor 
Commissioner Fountaine, and filed evidence of the judg 
ments of all the appellees, excepting those in favor of J]. H. 
Brown. (Pages 25 and 26, of appellee's manuscript for ce: 


tevart record). The appellee, J]. H. brown. had Appeared 


* 
cease 


li 


before commissioner A. T. Laidley and set up his claims. 
(Page 69, of appellee's record for certiorari.) And it was 
this report of A. T. Laidley, filed July, 1870, as special 
commissioner, appointed June, 1870, and wzof the original 
report of Laidley, filed 18th February, 1870, that Commis- 
sioner Fontaine was directed to consider in making up his 
report. So then, all the judgments of all the appellees, 
including J. H. Brown, had been properly set up before Com- 
missioner Fontaine, and allowed against the 13% -acre lot. 

November 7, 1877, the cause was recommitted to Commis- 
sioner Fontaine. (Page 27, of original record). 

October 14, 1878, Commissioner Fontaine filed his 2d 
report, in which he reiterated the liens of appellee's judg- 
ments. (Pages 43 and 44, of appellee's record for certiorart). 

November 30, 1878, the cause was again recommitted to 
Commissioner Fontaine, with special directions to inquire 
into and report, as to statute of limitation with reference to 
claims. 

March 31, 1880, Commissioner Fontaine files his 3d re- 
port, and again reports each of the appellee's judgments as 
valid liens upon this 134-acre tract of land. (Pages 60 and 
61, appellee’s record for certiorarz). 

January 20, 1881, the cause was again referred to Commis- 
sioner Fontaine. (Page 28, original record). 

4th May, 1881, commissioner returned his 4th report. 
(Page 29, original record). 

27th May, 1881, cause again referred to Commissioner 
Fontaine. (Pages 29 and 30, original record). 

23d November, 1881, the court entered final decree upon 
Commissioner Fontaine's reports, and among the judgment 
liens adjudicated, are ail of appellee's judgments. (Pages 
31, 32 and 33, of original record). 


* . a * x * * 


— 


It will be noted that in said last decree, the fact is recited, 
that there was no possibility of the proceeds of Clarkson's 
properties reaching any claims subsequent, in priority, to 


those specifically allowed in said decree as liens. <And it 
so turned out. And so soonas this was definitely ascertained, 
then it was a bill of revivor was filed, April 3, 1883, (page 
33, of original record,) and was filed as soon as it was ascer- 
tained that Clarkson's (the judgment debtor's) property had 
been exhausted, leaving our judgments unpaid. Then for 
the first time did we have the right to file it. Had we done 
so sooner, we should have been met with, and properly so, 
the objection that mon constat Clarkson's property would 
pay all the liens, and that we were prematurely, at least, 
vexing his alienees, Youttg, Swann, Xc., with a speculative 
sult 

We note here, that Swann was a party to the original bill, 
filed in 1865. So was his vendee of this property, Ezekiel 
Mayes, as well as his vendee, John D. Young. Swann and 
the heirs of Young and Mayes are parties to the bill of revivor. 
(Page 33, original record). 

The bill of revivor was docketed, 7th May, 1883, and the 
answer of Swann filed, July 16 1883. (Pages 38, 39 and 40, 
original record), 

Various demurrers were filed and overruled, (pages 40 
and 41, original record,) as well as motion to strike from the 
docket, and also exceptions to the bill... (Page 42, original 
record). 


Kven this did not exhaust the fruitful hand of the pleader, 
and an amended answer was filed, 22d November, 1884, 
page 43, original record,) and Jas. W. Clarkson's executor 
also filed answer, 26th May, 1885, (page 45, original record); 
again, November 4, 1885, another demurrer was filed and 
overruled. 


[t will be noticed that, December 4, 1885, a second bill of 
revivor was filed by the administrator of Milton Parker; but 
this last bill has no connection with, or relevancy to the bill , 
fled by the administrator, at the instance of these appellees 
here, and relates to the Jeffries property and an other claim, 
and is wholly independent of our bill, and for a distinctly 
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different purpose, and was filed by counsel, who are person- 
ally interested in the controversy raised by our bill, as the 
record will show. There has never been any order or 
decree upon this bill of revivor, and it does not, in any wise, 
concern this present appeal. 

T. B. Swann also filed various pleas to the bill of revivor, 
as did J. M. Young and J. N. Clarkson also, and answers too 
numerous to notice in detail. (Pages 53 to 64, inclusive.) 
The record shows that all of the debtor, J]. N. Clarkson's 
property, had been sold and exhausted, and proceeds applied 
to the judgments prior to those of the appellee's. (See 
reports of sales, &c., page 77, appellee's record for certiorari. ) 

Eventually, December 12, 1885,a final deeree was entered, 
(pages, 49, 50, §1 and §2, original record,) ordering a sale of 
this 134-acre iot in satisfaction of the debts of appellees and 
others. 

This, then, is a history of about twenty years litigation in 
the active, and unremitting prosecution of the claims of ap- 
pellees, who had, early in the cause, set them upand proved 
them; who, time and again, had them reported favorably in 
some half dozen master's reports ; who had successfully met 
and overcome various demurrers, pleas, exceptions and an- 
swers. 

With a consistency that is remarkable, their liens re- 
mained, and do remain, unshaken. 

It was thus, after many years of persistent effort to defeat 
them, that the court finally decreed them valid liens, and 
ordered a sale to satisfy them. And it is from this decree that 
the appeal brings the case into this tribunal. 


BRIEF AND AUTHORITIES 


It would seem that the mere recital of the proceedings in 
the court below would carry with it the justice, and clear 
propriety of the final decree of December 12,1885. But we 
shall notice some of the points raised by appellants’ brief 
At least so much as, in our opinion, it is material to answer 
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AS TO THE REPORTS MADE BY A. T. LAIDLEY, 


The first, filed Feb., 1870, was acted upon and recognized by 
the court and all the parties, by decree thereon, April 6, 
1870. (Pages toand 11, of record for certiorart.) But the 
report of Laidley, which the District Court directed Com- 
missioner Fontaine to use and refer to, by decree, 7th 
May, 1881, was the report made by him after he had 
been made a special commissioner, and which was filed July 
26, 1870. Appellants’ counsel have confounded this report 
with the one filed February, 1870, After this, in every instance, 
appellees complied with every requirement imposed by the 
court, as to proof of debts, and, in every instance, were their 
judgments, without exception, allowed and re-allowed by the 
master, up to the final decree. Observe the particularity 
required by decree of May 27, 1881, and yet unabated and 
intact, all of appellee’s judgments were allowed by the mas- 
ter and by the court. They triumphed over every test. 

All the way through his brief, appellant's counsel con- 
founds these two reports of A. T. Laidley. (Brief, pages 4, 5 
and 6). 

It is not true that Com’r Fontaine says that none of these 
creditors appeared before him. Exhibit, “S. A. M.,” (pages 
25,26 and 27, of record for certiorari,) shows Com’'r Fon- 
taine’s certificate that the attorneys for the appellees appeared 
before him as early as March 14, 1876. The same debts had 
already been set up before and reported by Special Com’r 
A. T. Laidley, in his tabular statement filed July 26, 1870, 
and made by him not as a “private citizen,” dut as spectal 
commissioner appointed for that purpose. 

Again, Com’r Fontaine, (pages 11 to 29, inclusive, certiorar: 
of appellants,) in his report thereon, leaves no doubt as to 
the statute of limitation or as to sufficiency of “appearance 
before the former commissioner, A. T. Laidley.” Here, too, 
appellant's counsel seem to confound the paper filed by A. 
T. Laidley, and which even was recognized by the court, 
with his report filed by him as a master commissioner; and is 
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so persistent in thus confounding them, we are compelled to 
reiterate and point out so often this mistake. 


THE BILL OF REVIVOR. . 


It was filed April 3, 1883, by the adm’r of Parker, the 
original plaintiff, against certain judgment creditors, T. B. 
Swann and the several heirs of E.W. Mayes and John D. 
Young. (Pages 33 to 37, inclusive, original record ) Among 
the original parties to the original bill, filed in 1865, were 
said Swann, FE. W. Mayes, John D. Young and Francis 
Thompson, one of the appellee creditors. The scheme and 
purpose of the original bill, was to subject this very 134-acre 
lot, (original bill, pages 1 and §, original record,) which had 
been conveyed to Swann with the burden of certain judg- 
ments upon it against Clarkson, which are the debts of ap- 
pellees here, and notice of which the purchaser Swann had 
from the public records, as did his vendee, Mayes, and as did 
also Mayes’ vendee, John D. Young. Each of them took the 
property with full notice and cum onere. Early in the pro- 
gress of the caus¢, and responding to thé original bill, as 
shown by tabular statement and report of A. T. Laidley 
afterhe was appointed master commissioner for that purpose, filed 
Fuly 26, 1870, ail of appellee's judgments were set up, allowed 
and reported as liens upon Clarkson's interest in real estate. 
Swann, Young and Mayes wereall then living and were parties 
defendant to this suit. 


THE STATUTE OF LIMITATIONS. 


[he bar of the statute has been attempted in every form 
possible by the pleadings, and each time unsuccessfully. The 
master was specifically ordered to report upon it in almost 
every one of the seven or eight orders of reference taken 
during nearly ten years of a litigation, mainly upon this ques- 
tion alone. The order of reference as early as January 21, 
1873, (page 26 of origiaal record,) required it. So the order 
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of May 27th, '81, (page 30, original record; pageg amended 
record of appellant). 

Appellants, in their brief, seem to concede the judgments 
are not barred, but claim that our bill or revivor was filed too 
late. Whether conceded or not, the judgments are not bar- 
red as debts against the judgment debtor, J. N. Clarkson, or 
as liens against his interest in real estate, owned at the 
time the judgments were rendered. The judgments have 
been kept alive in this suit, and no matter whether ten, 
twenty or fifty years have elapsed since their rendition, if 
kept alive, they are valid subsisting liens upon any interest 
in real estate owned by Clarkson at the date of their rendi- 
tion. It is unnecessary to argue before this tribunal that 
judgments are kept alive by proof before a master after an 
order of reference convening the creditors. And it is also 
unnecessary to argue that so long as these judgments were 
kept alive they were valid and subsisting liens upon the real 
estate of the judgment debtor, and no conveyance could ever 
divest such a lien. 

Code of West Virginia, chap. 139, sections5: “ Every 
judgment for money rendered in this State heretofore or here- 
after against any person, shall be a lien on all real estate of 
or to which such person shall be possessed or entitled at, 
or after-the date of such judgment.” 

Swann took the property with full notice of these liens, as 
did his vendee Mayes, and as did, too, Young, the last vendee 

If no suit had ever been heretofore brought to enforce the 
lien of these judgments, so long as they are kept alive, by ex- 
ecution or otherwise, they could be enforced against the land 
which they bind under our statute law. All the commis- 
sioners have reported them as valid liens upon the land, and 
the court repeatedly adjudicated them as such under the 
statutes and decisions governing in this State. snd they 
are valid against the claims of any alienee of the land. The 
judgment creditor does not have to concern himseif to whom 
or how these. lands may change hands. He is secure in his 
lien, and every one dealing with the land does so at his peril, 
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Mutations may occur as to the ownership of the land, but 


his len once attached and kept alive, is fixed and secure 
against all change of ownership of the land, for all have 


notice of his lien, recorded and docketed upon the public 


records. (Code of W. Va., chapter 139, sections 6-7.) 

But it is sought to plead the statute in bar as to filing the 
bill of revivor against the heirs of J. D. Young and others. 
These heirs stand in the shoes of their ancestor, who was a 
purchaser with full notice, as was his alienor Mayes. as well 
as Mayes’ alienor Swann. Their ancestor was an original 
party,to the suit in 1865, and died in 1872, fwo years after 
Special Commissioner Laidley had filed his report and table 
of liens, July 26, 1870. He had been a party for seven years 
and never answered, pleaded or made any defence. No 
doubt because he knew tt was useless, and besides he could rely 
upon the general warranty of his vendor Mayes, as well as upon 
that of Swann to Mayes. 

A good deal is said in appellants’ brief about one of the 
appellants, M. W. Young, holding his land as a vendee or 
alienee of his ancestor. There is not a particle of fact in this 
assertion, and nothing whatever in the record to support so 
reckless a statement; on the contrary, the very petition of 
M. W. Young, filed December 12, 1885, (page 59, original 
record,) distinctly says that the ancestor, ]. D. Young, died 
seized and possessed of the whole of satd 1¥%4-acre lot/ 

These heirs, like their ancestor, no doubt, saw the folly of 
contending against these liens, of which they had notice; 
or, like their ancestor, were content to enjoy the use, rents, 
and profits of the property, so long as they were permitted, 
and then, when they lost it, rely upon and sue on Mayes’ 
warranty, and Swann's warranty, too. 

This they can stl do, and what is more, they could not 
have sued on the warranty until ousted, as we are now seek- 
ine to do. They were content to let well enough alone, and 
to let Clarkson, the judgment debtor, and Swann, the war- 
rantor, who will finally have to respond to the Youngs, do 
the fighting. What would it have availed anybody if the 
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bill of revivor had been filed earlier than it was? Would it 
not have been demurred out of court, as prematurely har- 
rassing them with vexatious suits, in a mere speculative 
litigation? For nota step could properly have been taken 
against the Youngs, until it was ascertained that’ Clarkson's 
property had been exhausted and left these judgment liens 
unpaid. It was then, for the first time, that this property 
held by the Youngs, as heirs of J. D. Young, could be sub- 
jected to litigation. It would not have advanced the inter- 
ests of any one, or the controversy an hour, to have filed the 
bill of revivor before it was. We had no rightto do so 
sooner. 

How have the Youngs been injured by our not prematurely 
harrassing them? Wecould no more prematurely assail 
them than they now could Swann or Mayes, on their war- 
ranty deed. Have they not enjoyed the use of the property 
all this time? Our bill is no surprise to them; and our 
seeming delay, but actual restraint of the law, has im no wise 
injured them. No action has been had in the cause, in the 
interval between J. D. Young’s death and the filing of the 
bill of revivor, that affected this property; for in Young's 
lifetime, Special Commissioner Laidley, had filed a report, 
July 26, 1870, ascertaining the lien of these judgments, and 
all that was done,in the said interval, was to exhaust Clark- 
son’s property and to reiterate the lien of these judgments. 
After the bill of revivor was filed, a full hearing was had ; 
answers, pleas, objections, demurrers, &c., &c., were filed, 
and all the rights of the Youngs respected and preserved. 

Can the Youngs be permitted to take property from their 
ancestors by inheritance in 1872, and with full notice of 
these judgment liens, make deeds among themselves—for no 
one to-day owns a particle of tt but these same Young heirs— 
live upon it, enjoy its rents and profits, sit indifferently by, 
with full knowledge of the liens, and let Swann and Clark- 
son do their fighting, and then, when finally awakened from 
their pretended repose, claim they were ignorant of our liens, 
had no notice, &c.! Can they charge laches upon others ? May 
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. a . 
not their /a@ches be p against them by Swann, when 
they sue him to respo to his warranty deed? 

But, howeve! this n oe. we turn to 


ALLEGED LACHES IN FILING BILL OF REVIVOR. 


A mere glance at the record will show that there was no 
act Of commission o mrssion, on the part of these appel- 
lees, that suggested la n the pursuit of their debts. We 


— * 


find, as early as 18 lebts were reported by Special 


Commissioner. .\. T. La ‘vy, in his report, or table of judg- 
ments, filed July 20, 

And then, in every one of the subsequent reports filed by 
the master, P. Fontaine, trom 1873 to 1881, we find these 
same debts repeatedly sct up, and always allowed and re- 
ported, after submitting cessfully to every one of the tests 
the court directed the master to apply to them 

From the beginning down to the decree of December 12, 
1885, these judgments were attacked, and yet, upon every 
point, were sustained by the master’s reports, and the de- 
crees of the court. It cldom a court will permit or in- 


dulge the delay and obstruction that was accorded to Swann 
and Clarkson, who were ultimately liable upon these debts. 
For it is remarkable, that none of the repeated orders of 
reference, none of the delay, or indulgence, resulted in chang- 
ing the original report by Laidley, of July 26, 1870, or of 
Fontaine's Ist report, as to a single debt of the appellee's. 


In view of the promptness and alertness of appellees for 


nearly twenty vears, 1 tching their interests, and again 
and again asserting an proving their debts, under every 
order of reteren whe in the charge of laches apply ? 
Not to them, sur No argument could add to the logic 
of their action and th igence, as shown by the record. 


There was obviously, therefore, no laches upon their part, 


in asserting their claims. On the contrary, despite their 
diligence, they were vexed with persistent obstructions, 


placed in their w py ' irkson and Swann. who delaved 
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the decree, adjudicating their lien anda sale for more than 
ten years, when tardy justice at last was meted out to them. 

The death of Fohn D. Young was never suggested upon the 
record, until the bill of rewvvorwas filid. 1s not the date of 
filing the bill, or rather suggestion of the death, the time 
when the statute would commence running, or laches be 


considered ? 


It mi 
liens have been kept alive until the original debtor was ex- 


ght be, that in a case like this, where judgment 
hausted, that the charge of laches would apply, if after the 
suggestion of death the case was not pushed, or diligently 
prosecuted. We concede, that after filing the bill of revivor, 
had we not diligently prosecuted our claim, (when for the 
first time we could properly do so,) the charge of laches 
might apply. Does not the record show that, so soon as 
Clarkson was exhausted, we filed our bill in 1883, and prose- 
cuted it to a final decree in 1885? Everything possible 
was done to speed the cause and obtain our decree. For- 
tunately,after the statute of limitations was disposed of by the 
court below, the many pleas, answers, demurrers and objec- 
tions, made by Clarkson, the Young heirs, and Swann, all 
of whem were before the court, did not delay us buta 
little in getting a decree of sale. From the moment we 
were first entitled to file our bill of reviovor, down to the 
decree of December 12, 1885, our claims were pressed with 


persistent diligence. 


We think but slight authority sufficient to warrant our po- 
sition. 12 Peters 1604, Clark vs. Matherson. “The bill of re- 
vivor is not the commencement of a new suit, but is a mere 
continuation of the old.”’ There was no abatement, but mere 
suspension, in this suit until it was proper to revive against 
the heirs of Young and Mayes. 

It is claimed that the bill of revivor was improperly al- 
lowed. If this be frue, the decree filing was appealable and 
should have sooner been appealed. This decree of revivor 
was entered May 7, 1883. Theappeal was taken December 
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12, 1885. Terry vs. Sharon, 131 U.S. Rep., page 40. Was 
the present appeal taken in time? 

We call the court's especial attention to the full and re- 
peated hearing accorded the appellants in the court below, 
where they availed themselves of every pleading possible, 
when the court decided to entertain the bill of revivor, (pages 


42 and 43 original record), and especially to the following : 


Answer of T. B. Swann, (page 38 original record,) which the 
court, (page 48,) refused to allow him to withdraw; the 
amended answer of T. B. Swann, (page 43 original record); 
demurrers Nos. 1, 2, of T. B. Swann, (pages 40, 41 original 
record): and third. demurrer by Swann, (page 47 original re- 
cord) ; the exceptions of Swann and the Young heirs, (page 
43 original record); the amended bill of revivor, (page 45 
Original record); the petition of the executor of James 
Clarkson, asking to be made a party, (page 45° original 
record); the demurrer of America Dix and others, (page 53 
original record); the two separate pleas of T. B. Swann, (pages 
§3 and 55 original record); the plea of J. M. Young, 
(page 54 original record); another and third answer of T. B. 
Swann, filed to amended bill, (page 56 original record); the 
joint answer of J. M. Young and M. W. Young, (page 58 
original record); the petition of the heirs of J. D. Young, 
(§9 original record); plea and answer of John N. Clarkson, 
(page 60 original record,) &c., &c. 

All of which will satisfy this court at a glance that the ap- 
pellants were granted the fullest hearing and every defense 


availed of that could be relied upon here, and that the court 
filed and retained -the bill of revivor only after the fullest 
hearing and reservation of every equitable right of the appel- 
lants. From this order of the court no appeal in time was 


taken. The present appeal will not avail them to correct 


the order on the bill of revivor 


No authority has been, nor can be, cited where the statute 


of limitations has ever been successfully pleaded in bar to a 


bill of revivor in a case similar to this. Courts of equity 
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are not bound by the statute. Each case must stand by it- 
self as to staleness of claim or laches. 

“Hollingshead’s case, t Pr. Williams, 742 ; Hercy vs. Din- 
woody, tdem page 581, and 2 Vesey, Ir., p. 87, fully sustains our 
position, if they have avy bearing upon the caseat bar. In 
Hercy vs. Dinwoody, over thirty-three years had elapsed; 
in the case at bar less than eleven vears, and during those 


eleven years no steps were omitted that would have availed 


the appellees. There is no analogy between the application 
of the statute to a sete factas,a \|aw writ, anda court of 
equity’s treatment of a bill of revivor, and no decision can be 
quoted to the contrary. Courts of eyuity, independently of 


the statute, look to staleness of claim and to laches and de- 
cide each case upon its own merits 

A court of equity will in some cases where gross /aches 
are shown, or, where the sta/eness of the claim will give it 
no standing in a court of conscience, exercise its equitable 
discretion and reject it, but it will not and never does apply 
the rigor of the statute as at law. This bill of revivor is 
purely an equitable right toenforce these judgments against 
real estate conveyed to other parties by¢the judgment debtor 
after the judgments had once attached. By the practice in 
West Virginia, these judgment liens had to be enforced by 
a creditor's suit in equity; no other mode is. known. This ts 
one of ‘those causes purely and exclusively equitable and must be 
determined entirely upon the principles and rules of a court of 
equity regardless of any statute of limitations. The decisions 
of the Court of Appeals of West Virginia upon enforcing 
claims in equity and construing our statute of limitations are 
unanimous upon this point, and we submit are of persuasive 
authority. There is not one single reason given for apply- 
ing the bar of the statute here that is not technical and 
strained. 24 W. Va. Reports, page 594, Cranmer v. McSwords, 
where the court says: “In a suit in equity to enforce a purely 
‘equitable demand the defense of the statute of limitations 
‘can have no application of itself, or by analogy to any lim- 
‘ itation in courts of law. Such cases must be determined 
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‘“ by courts of equity upon rules and_principles of their own.” 


In the case above, over thirteen years had elapsed, and the 


court added in its opinion, that there had never been but one 
case in the States of Virginia and West Virginia where re- 
lief was denied within less than fifteen years after the cause 
of action arose. Inthe case at bar, |. D. Young, a party to 
the cause died in 1872, and after J. N. Clarkson, the judg- 
ment debtor, had been exhausted, the bill of revivor was filed 
in 1883, when for the first time any equities against Young's 


heirs could have been enforced. 
Doggett vs. Helm, 17 Grattan 96; West vs. Thornton, 7 
Gratton, 177 ; 7 Gratton, 112; 31 Gratton, 550; 9 Leigh, 393. 


. 


23 W. Va., page 723, Heiskill vs. Powell, where it is de- 
clared: ‘As to matters of equitable cognizance merely the 
“statute does not apply. The statute is not binding on 
‘“ courts of chancery in cases of exclusively equitable cogni- 


‘ 


) ‘“* zance. 


In such cases the rights of parties are enforced without 
reference to the statute, unless, from lapse of time and neg- 
lect in seeking their enforcement, they have become stale. 
Wood on Limitations, 119. Lawrence vs. Trustees, 2 Denio. 
(N. Y.,) 577: Where it is also held, the statute has no ap- 
plication in a court of equity, in a case solely cognizable in 
equity. 

In 4th Otto., page 806, Sullivan vs. Kennebec & Portland 
R. R., the court in discussing laches in a court of equity 
says: “Every case is governed chiefly by its own circum- 
stances.” And this doctrine has universally been followed 
by courts of equity. There is no fixed, rigid rule that gov- 
erns them, as is the case with courts at law. It is a court 
of conscience ; it weighs all the circumstances of each case. 
In one case the doctrine of laches would apply, though the 
time was less than in another case where it would not ap- 
ply. The circumstances govern each case. The discretion 
and conscience of a court of equity are not warped by the 
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technicalities of the statute, and each case, as to the stale- 


ness of the claim, or laches, must stand upon and be gov- 


erned by its own circumstances. (6 Otto., 611-619, Hay- 
wood vs. Elliot Nationa! Barik) 

The same doctrine is laid down in 5 Otto., 157, Brown 
vs. County of Buena Vista: “A court of equity applies 
the rule of laches according to its own ideas of right and 
justice—every case is governed chiefly by its own circum 
stances.’ 

There are no laches in this case, nor staleness of claim. It 
is a claim kept alive by the greatest diligence, and prosecuted 


with all the vigor the law would permit. 


It is suggested that the interests conveyed by some of 
the heirs of J. D. Young, to others of said heirs, could not 
be reached by a bill of revivor. Why not? Their ancestor 
was a party to the suit, and he died, seized of all the 1}-acre 
tract, and his heirs divided it up among themselves, and 
some sold their interests to others, du7 fo no stranger, and all 
the heirs and holders of the property were brought before 
the court by the bill of revivor. . | 

It is claimed, too, that the petition for rehearing was not 
passed upon in time, and tnat the second petition, asked to 
be considered in the nature of a bill of review, has neve: 
been passed upon, &c., &c.; aud that it has suspended the de- 
cree. [Then why this appeal? We could readily concur in the 
suggestion to dismiss the appeal. Let it be done. 


THE “RELEASE ASSIGNMENT,” 


We are confronted with a novel term, “release assignment,” 


and with a still more novel proposition. The stale pretense 
so often reiterated upon the hearing below, we find repeated 
here, viz: that the absolute release of A. W. Quarrier and 
James W. Clarkson (page 13 original record,) was an assign- 
ment to Swann, and therefore Swann can now assert the James 
Clarkson debt against this lot as a lien prior to judgments of 
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appellees! That is to say, that Swann could, after his war- 
ranty deed to his vendee, afterwards enforce such a claim 
against the property sold! The release speaks for itself. 
Swann wanted to buy the property, and got it released from 
the only trust deed debts remaining unpaid, ana either over- 
looked the judgment debts or supposed Clarkson's property 
would pay these judgments and that he was safe in purchas- 
ing. But Swann’s first answer filed to the bill of review an- 
swers this remarkable proposition where he says, (original re- 
cord, page 39), “it was an extinguishment of his prior liens.” 
We quite agree it “extinguished” Swann’s prior liens, which 
he is careful not to reiterate in his second or amended answer. 
It will be noted that James Clarkson in releasing, did so only 
| as to this 1%-acre tract, and no doubt felt safe in retaining 
his lien upon the other property. 
The Court will notice (page 42,) that Swann desired to 
withdraw his first answer, but was refused by the court. 


RECAPITULATION, 


The judgments of appelices have been kept alive in this 
suit, and are to-day binding against Clarkson, the judgment 
debtor. They attach to and bind the 1% acres, no matter 

into whose hands the title may have been transferred since 
they had once attached. 

[he judgment creditor need not concern himself as to the 
alienation of the land, provided he keeps alive his judgment 

) lien, for all. who afterwards acquire it take the land with no- 


tice and with the burden of his lien upon it and at his peril. 
The court below repeatedly adjudicated these judgment 
liens when the parties were all in court. 
f These heirs of J. W. Young stand in the shoes of their an- 
| cestor, who wasa party to the suit, and when the proper time 
T came, they, too, were made parties. 
| The judgment debtor was first exhausted, and then this 
| lot, which he had conveyed subject to these liens, was decreed 
: against. No personal decree is sought against the Young 
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heirs. It is a proceeding ia rem. The case might be differ- 
ent were we asking a personal decree. 
The statute of limitations cannot avail as against the judg- 
ments ; noras to bill of revivor. No laches have been shown. 
The debts have been for many years diligently asserted and | 
subjected to every test, and the court below has so decreed: 1 
and we confidently submit that this court will affirm the de 
cree of December 12, '* 55. 
S. A. MILLER and 
J. F. BROWN, 
lor the Appellee , 
k. B. AniGutr, Adm’r of Milton Parker, 
And tor Bassirr, GOovpE & Co.., 
Purney & Norton, ; 
R. BE. PUTNEY, Jr., & Co., 
FRANCIS LHOMPSON, m 
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J. H. Brown, who appear as appelle 
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IN THE 


Supreme Court of the Gnited States. 


OCTOBER TERM, 1888. 


No. DHe. 75 


L. N. YOUNG et at., APPELLANTs, 
DS. 


E. B. KNIGHT, ApMInisTRATOR oF Mitton PAarRKEkR, De- 
CEASED, APPELLEE. 


The Petition and Motion for Certiorari of E. B. Knight, Ad- 
ministrator of Milton Parker, Deceased, Appellee. 


Loe eae nese i eee 


To the Honorable the Chief Justice and the Associate Justices of 
said Court: 

Your petitioner, the undersigned, appellee in the above 
cause, respectfully prays and moves your honorable court 
to award him a writ of certiorari to the district court of the 
United States for the district of West Virginia, sitting at 
Charleston, in said district, commanding the judge of said 
district court to certify to your honorable court what omis- 
sions, to the extent hereinafter enumerated, may be found 
in the record of proceedings in said cause sent up to your 
honorable Court by the clerk of said district court at the 
instance of the appellants in said cause, and petitioner now 


rs 


says that a part of the record in this cause, the evidence, 
orders, commissioner's reports, judgments, petitions, Xc., 
have been from mistake or other cause improperly omitted 
from the certified record sent up to the said Supreme Court 
under the certificates of the clerk of said district court, as 
are set forth in the notice duly served and hereto attached 
as part hereof, to wit: 

(1) Deposition of H. C. McWhorter, extract from Exhibit 
"hi 

(2) Deposition of 

(3) Decree of Kanawha circuit court of Nov. 24, 1869. 


Merrill, page 82 of depositions. 


(4) Letter of John N. Clarkson to A. Miller of Nov. 16, 


1867. 

(5) Decree of Kanawha circuit court of April 6, 1870. 

(6) Report of commissioner named in decree of April 6, 
1870, and also report of A. T. Laidley, filed February 19, 
1870. 

(7) Copy of bond taken in this cause or? the appeal now 
pending. | 7 

(8) Decree of Kanawha circuit court of April 15, 1871. 

(9) Decree of Kanawha circuit court of July 7, 1871. 

(10) Exhibit “ A. T. L. No. 2,” filed before Commissioner 
Fontaine. 

(11) Printed notice of A. T. Laidley and John Slack, Sr., 
clerk, &c., as directed by decree of June 21, 1870. 

(12) Deposition of Thos. B. Swann, dated October 4, 1878. 

(13) Exhibit “S. A. M,” filed March 14, 1876, before Com- 
missioner fontaine. 

(14) Supplemental statement of A. T. Laidley, Exhibit 
“A.T. L. No. 5,” filed March 30, 1876. 

(15) Special report of A. T. Laidley, filed June 22, 1870. 

(16) Decree of October 21, 1875. 

(17) Commissioner Fontaine’s report, pages 115 and 116, 
filed Oct. 22,1877. | 
(18) Decree of Nov. 7, 1877. 


tee . 


~) 


(19) Commissioner Fontaine’s second report, filed Oct. 14, 
1878, pages 4 and 5. 

(20) Commissioner Fontaine’s third report, dated March 
12, 1879, pages 13, 14, 2, 3, 4, 5, 6, 7, 20, 21, 103, and 104. 

(21) Printed notice at beginning of Commissioner Fon- 
taine’s third report. 

22) A. T. Laidley’s report, filed Nov. 29, 1870, the first 
and concluding pages. 

(23) Deposition of J. H. Brown, of Oct. 3rd, 1881, Exhibit 
a Se 

(24) Commissioner Fontaine’s 5th report, pages 30 and 31. 

(25) Exhibit “A. T. L. 50.” 

(26) H. C. MeWhorter’s report of Nov’r 20, 1869. 

(27) Tables accompanying report of H. C. McWhorter, 
the heading of report and judgments in tables Nos. 1 and 2 
of J. H. Brown, Francis Thompson, Putney & Norton, R. E. 
Putney, Jr., & Co., Babbitt, Goode & Co., Hedrick for Parker, 


and Milton Parker. 
The facts upon which this motion is made are these: 


Ist. All and each of the above-mentioned proceedings, 
&c., are essential and material to a proper hearing of the 
appeal in this cause in your honorable Court. 


2nd. Neither the appellee in this cause and petitioner, E. 
B. Knight, administrator of Milton Parker, deceased, nor 
his attorneys, had any notice whatever of appellants’ motion 
for a certiorari, on which motion your honorable Court, on 
the 23rd January, 1889, awarded a certiorari to appellants, 
and said petitioner and appellee thus had no opportunity to 
require or insist upon the appellants taking upa proper and 
sufficient record, which the appellee is now compelled to do. 


3rd. The appellee but comparatively recently had a copy 
of the cerliorari awarded to the appellants here, and thus 
appellee is compelled to move the court to award a certiorari 


for a sufficient record, which the appellant in the first in- 
stance should have taken. up, and which appellants have 
not done, even in their certiorari awarded them January 23, 


1889. 
All of which is respectfully submitted. 
K. B. Knieut, 
Adm’r of Milton Parker, Dec’d, and Appellee, 
By his Counsel. 


S. A. MILLER and 


J. F. Brown, 
Counsellors for the Appellee and Petttioner. 


STATE OF West VIRGINIA, | : 
he 7 ‘ -to wit: 
Kanawha County, 

D. C. Gallaher on oath says that he was of counsel in the 
above cause in the United States district court for district 
of West Virginia, and that the facts stated in the above 
motion to award a certiorari to appellee axe true. 

D. C. GALLAHER. 


Subscribed and sworn to before me, in my said county, 


this 7th May, 1889. 
Given under my hand and official seal this 7th May, 1889. 
GEO. 5S. Coucu, 


[SEAL. | 
Notary Public. 
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SUPREME COURT OF THE UNITED STATES. 
LS&S. No. 342. 


OCTOBER TERM, 


1 L. N. Youne, M. W. Youna, J. M. Youne, H. Stack, and 
A. Drx, Heirs-at-Law of J. D. Young, Deceased ; J. N. 
Clarkson, and Thos. B. Swann, Appellants, 


against 


E. B. Kxniaut, Administrator of Milton Parker, Deceased, 


Appellee. 
Notice. 


The appellants in the above-entitled cause, now pending, 
will and each of them will take notice that on the 13th day 
of May, 1889, during the October term of 1888, the under- 
signed, appellee in said cause, will move the said Supreme 
Court to award him a writ of certiorari upon suggestion of a 
diminution of the record and proceedings of said cause, to 
wit, that a part of the record in this cause, the evidence, 


orders, commissioner's reports, judgments, petitions, &c., have 
been from mistake or other cause omitted improperly from 
the certified record sent up to the Supreme Court under the 
certificates of the clerk, to wit: 

(1) Deposition of H. C. McWhorter, extract from Exhibit 
ae ep yg 

(2) Deposition of Merrill, page 82 of depositions. 

(3) Decree of Kanawha circuit court of November 24 
1869. 

(4) Letter of J. N. Clarkson to S. A. Miller of November 
16, 1867. 

(5) Decree of Kanawha circuit court of April 6, 1870. 

(6) Report of commissioner named in decree of April 6, 
1870, and also report of A. T. Laidley, filed February 19, 
1870. 
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(7) Copy of bond taken in this cause on the appeal now 
pending. — - 

(8) Decree of Kanawha circuit court of April 15, 1871. 

(9) Decree of Kanawha circuit court of July 7, 1871. 

(10) Exhibit “A. T. L.” No. 2, filed before Commissioner 
Fontaine. 

(11) Printed notice of A. T. Laidley and John Slack, Sr., 
clerk, &c., as directed by decree of June 21, 1870. 

(12) Deposition of Thos. B. Swann, dated October 4, 1878. 

(13) Exhibit “S. A. M.,” filed March 14, 1876, before Com- 
missioner Fontaine. 

(14) Supplemental statement of A. T. Laidley, Exhibit 
“A. T. L. No. 5,” filed March 30, 1876. 


(15) Special report of A. T. Laidley, filed June 22, 1870. 


“* 


(16) Decree of October 21, 1875. 

(17) Commissioner Fontaine’s Ist report, pages 115 and 
116, filed October 2, 1877. . 

(18) Decree of November 7, 1877. 

(19) Commissioner Fontaine’s 2d report, filed October 14, 
1878, pages 4 and 5. 

(20) Commissioner Fontaine’s 3d report, dated March 12, 
1879, pages 13, 14, 2, 3, 4, 5, 6, 7, 20, 21, 103, and 104. 

(21) Printed notice at beginning of Commissioner Fon- 
taine’s 3d report. 

(22) A. T. Laidley’s report, filed November 29, 1870, the 
first and concluding pages. 

(23) Deposition of J. H. Brown of October 3, 1881, Ex- 
hibit “J. H. B.” 

(24) Commissioner Fontaine’s 5th report, pages 30 and 31. 

(25) Exhibit “A. T. L. 50.” 

(26) H. C. MeWhorter’s report of November 20, 1869. 

(27) Tables accompanying report of H.C. McWhorter, the 
heading of report and judgments on tables Nos. 1 ang 2 of 
J. H. Brown, Francis Thompson, Putney & Norton, R. E. 


en ee ae 


wd 
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Putney, Jr., & Co., Babbitt, Goode & Co., Hedrick for Milton 
Parker, and Milton Parker. 


E. B. Knient, 
Adm'r of Milton Parker, Deceased, Appellee. 


S. A. Mirren & J. F. Brown, 
Counsellors for savd Appellee. 


STATE OF West VIRGINIA, | mp _.- 
, » To wit: 
Kanawha County, { 


D. C. Gallaher, being duly sworn, says that he served a 
copy of the above notice upon Thos. Bb. Swann, counsel of 
record in above cause pending in U. S. Supreme Court, by 
handing to him, in Charleston, Kanawha county, West Vir- 
ginia, a true copy thereof on the 4th day of May, 1889. 

D. C. GALLAHER. 

Subscribed and sworn to before me, in my said county, this 
6th day of May, 1889. 


Given under my hand and official seal this 6th May, 
1889. 


[ SEAL. ] E. W. Kyieut, 
Notary Public. 


(Endorsed :) Supreme Court U. 8S. 1888, October term. 
No. 75. L. N. Young et al., app’ts, vs. E. B. Knight, adm’r, 


&e. Suggestion of diminution of record and motion for 
writ of certiorari on part of appellees and notice and affi- 
davit. Filed May 10, 1889. 


Se eee ae 


SUPREME COURT OF THE UNITEDSTATES. OCTOBER TERM, 
Rated, No. 79 


L. N. Youna & als. vs. E. B. Kniaut, Adin’r, &c. 


To L. N. Young, M. W. Young, J. M. Young, H. Slack, and 
A. Dix, heirs-at-law of J. D. Young, deceased, and John 
N. Clarkson, and Thos. B. Swann: 


You and each of you will take notice that in the above 
‘ause, now pending in the Supreme Court of the United 
States by virtue of an appeal, I shall move the said Court, 
on the 21st day of October,.1889, to award a writ of certiorari 
to the judge of the circuit court of the United States for 
West Virginia upon a suggestion of diminution of the record 
. and proceedings of said cause, and that a part of the record 
in this cause—the evidence, orders, commissioner’s reports, 
judgments, petitions, &ec.—has for some cause been omitted 
‘from the certified record sent up to the Court under the cer- 
tificate of the clerk, to wit: 
(1) Extract of deposition of J.S. Merrill and part of Ex- 
hibit “J. A. BE.” 
(2) Extract of deposition of H. C. McWhorter and part of 
Exhibit “J. A. E.” 
(3) Decree of Kanawha circuit court of November 24, 
1869. 
(4) Letter of J. N. Clarkson to S. A. Miller, dated Novem- 
ber 16, 1867. 
(5) Decree of Kanawha circuit court of April 6, 1870. 
(6) Report of Commissioner A. T. Laidley, dated March 30, 
1870. 
(7) Exhibit “A. T. L. 2,” filed before Commissioner Fon- 
taine. : 
(8) Notice for account directed by decree of June 21, 1870. 
(9) Exhibit “C,” deposition of T. B. Swann, filed before 
Commissioner Fontaine. 
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(10) Exhibit “S. A. M.,” filed March 14, 1876, before Com- 
missioner Fontaine. 

(11) Special report of A. T. Laidley, filed June 22, 1870. 

(12) Decree of October 21, 1875, by U.S. district court. 

(13) Abstract from Commissioner Fontaine’s lst report as 
to liens on the 1}-acre tract. 

(14) Decree of United States district court, 7th November 
1877. 

(15) Abstract from Commissioner Fontaine’s 2nd report, 
filed October 14th, 1878, from the words in said report, “ By 
the third clause of the said decree being required to report ” 
to the words “the liens created by deeds of trust upon the 
lands of the defendant, John. N. Clarkson.” 

(16) Abstract of Commissioner Fontaine's 3rd report filed 
March 31, 1880, from the words “On November 5, 1851, by 
deed of that date, Van B. Donnally and wife, &c.,” to the words 
“the aforesaid land is now owned and held by the said John 
D. Young.” 

(17) Notice of Commissioner Fontaine for restating account, 
as directed by decree of November 30, 1878. 

(18) Abstract from 3rd report of Commissioner Fontaine 
filed March 31, 1880, from the words “And the commis- 
sioner is required in making up his report to report separate 
to itself, &c.,” down to and including the liens and priori- 
ties upon the 1#-acre tract and to the words, inclusive, “ the 
sale of said parcel of land made to Thomas B. Swann, as 
described at page 13, ante, was made subject to all of the 
foregoing liens and to no others.” 

(19) Bond given for appeal, dated 12th day of December, 
1885. 

(20) Abstract of report of A. T. Laidley, dated July 26, 
1870, from the beginning to the words “ were disturbed by 
the giving of a deed of trust.” 

(21) Abstract from tables No. 1 and 2 and accompanying 
the foregoing reports and account of July 26, 1870, from the 
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words “Tables showing all the unsatisfied judgments, &c,” 
setting forth the judgments of all the appellees. 

(22) Deposition of J. H. Brown, taken 3rd October, 1881. 

(23) Abstract from Exhibit “A. T. L. 50,” being the re- 
port of H. C. McWhorter, commissioner, and exceptions 
thereto by R. E. Putney, &c. 

(24) Abstract from 5th report of Commissioner Fontaine, 
filed October 19, 1881, from the words “ 3rd report, page 40,” 
to the words “is not barred by the statute of limitations.” 

(25) Decree of circuit court of Kanawha, 15th day of 
April, 1871, recommitting cause to Commissioner Laidley 
for a report. 

(26) Trial report of Special Commissioners Mallahan, Miller, 
and others, and decree thereon, May 9, 1885. 

CHARLESTON, W. Va., September 14, 1889. 

L. H. Ewart, 
Administrator of Milton Parker, Deceased, 
By W. A. Mitver «& J. F. Browy, 
Attorneys. 


We hereby accept service of the above notice for applica- 
tion for a writ of certiorari this 14th day of September, 1889. 
T. B. Swany, 
Attorney for Appellants. 


Mrmo.—This motion was made for last term, but not acted 
on. The attention of the court is respectfully called to ap- 
pellants’ brief filed at last term in resistance to their motion 
for a certiorari. 

Respectfully, T. B. Swany, 
Attorney for Appellants. 


1] 


IN THE SUPREME COURT OF THE UNITED STATES. OC- 
TOBER TERM, 1889. No. 75. 


M. W. Youn et als., Appellants, 
vs. 
E. B. Kyicut, Administrator of Milton Parker, Deceased 


(Revived in the Name of L. H. Ewart, Administrator of 
Milton Parker), Appellee. 


To the Hon. Judges of the said Caurt : 


The undersigned respectfully shows unto this honorable 
Court that at the October term, 1888, the above cause was 
upon the docket, with E. B. Knight, administrator, &c., as 
appellee ; that since then he has learned of a motion to re- 
vive in the name of your petitioner, the undersigned, as 
appellee; that notice was given a writ of certiorari would 
be applied for on the 13th day of May, 1889, but the Court 
adjourned without acting thereon because not called to the 
Court’s attention in time ; that the record originally brought 
up to this Court from the court below, as well as that addi- 
tional portion brought up by the appellants by a certiorari, 
is still grossly defective and lacks much of the most mate- 
rial part of the proceedings below. Indeed, no proper hear- 
ing can be had upon the fragmentary and mutilated record 
now before the Court; thata part of the record in this cause, 
the evidence, orders, commissioner’s reports, judgments, pe- 
titions, &c., have from some cause been omitted by the 
appellants from the certified records sent up to the Court 
under the certificate of the clerk, namely, those parts thereof 
as are set forth in the notice hereto attached and made part 
hereof as Exhibit “A;” all and each of which parts of the 
record are essential and necessary to a proper hearing of 
the cause. 

The undersigned respectfully refers to and asks to be read 
with this application his former application, wherein reasons 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 899. 


THE UNITED STATES, PLAINTIFF IN ERROR, 
vs. 


BRADLEY BARLOW AND J. L. SANDERSON, 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO 
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UNITED STATES VS. BRADLEY BARLOW ET AL. l 


1 Pleas in the circuit court of the United States for the district of 
Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 17th day of De- 
cember, A. D. 1884, came A. W. Brazee, esq., attorney of the United 
States for the district of Colorado, and filed in said court a complaint 
and affidavit in attachment, and sued out of and under the seal of said 
court a writ of summons and writ of attachment in a certain cause in said 
court lately pending, wherein the United States of America was plaintiff 
and Bradley Barlow and J. L. Sanderson were defendants. 

And the said complaint is in words and figures as follows, to wit: 


Complaint. 
In the United States circuit court for the district of Colorado. 


THe UNrrep States OF AMERICA, PLAINTIFF, 1 
va. > Complaint. 
BRADLEY Barlow AnD J. L. SANDERSON, DEFENDANTS. 


The United States of America, plaintiff, complains of the defendants, 
Bradley Barlow and J. L. Sanderson, and for cause of action says that 
the said defendants, on the 14th day of August, 1882, were indebted to 

the plaintiff in the sum of fifty-nine thousand five hundred and 
2 ninety-two dollars and ninety-eight cents ($59,592.98) for so much 

money by the said defendants before that time had and received 
to and for the use of the said plaintiff, which said sum of money the 
plaintiff avers was then due and payable, yet the said defendants, although 
often requested so to do, have not paid said sum of money, nor any part 
thereof. Wherefore the plaintiff prays judgment against said defendants 
for the sum of fifty-nine thousand five handred and ninety-two dollars 
and ninety-eight cents ($59,592.98), with interest thereon at the rate of 
six per centum per annum from the I4th day of August, 1882, together 
with the costs of this suit. 

And for a further cause of action the plaintiff says that from the first 
day of October, 1878, up to and including the 30th day of June, 1882, 
the defendants, Bradley Barlow and J. L. Sanderson were subcontractors 
for carrying the United States mail upon the mail route then known and 
designated as route number 38146, running from Garland to Ouray, in 
the State of Colorado, and were duly recognized as such subcontractors by 
the Postmaster-General. That on the first day of October, 1878, an or- 
der was made by the Postmaster-General, affecting said route, as follows: 


Jct. 1, 1878. 


($8,600.) “Ist. Omit service from Mineral Point to Ouray, 10 miles ; 
reduce service four trips per week from Lake City to Mineral Point, 36 
miles; change service so as to embrace Barnum between Lake City and 


Ouray, increasing distance 110 miles, and allow contractor $7,699.65 


6470——1 
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2 UNITED STATES VS. BRADLEY BARLOW ET AL. 


3 per annum, additional pay, being pro rata, from October 1, 1878. 
Allow contractor one month’s extra pay on service dispensed with. 

“2nd. Reduce schedule time from 72 hours to 36 hours from Lake City 
to Barnum, 110 miles, and allow contractor $15,994.77 per ann., addi- 
tional pay, being pro rata from Oct. 1, 1878.” : 

That on January 22, 1879, an amendment to said order was made by 
the Postmaster-General as follows : 

“1879, Jan. 22 (673), amend order of October 1, 1878 (8600), so as to 
pay subcontractor in like amount.” That so much of the said order of 
October 1, 1878. as authorized an additional allowance to the contractor 
of $15,994.77 per annum for expedition of service upon that portion of 
the route therein described as “ from Lake City to Barnum, 110 miles” 
(which description is manifestly erroneous,and was intended to read “ from 
Lake City to Ouray via Barnum, 110 miles,” but by clerical error was 
written as above), was made solely upon the basis of a certain statement 
made and sworn to on the 30th day of September, 1878, by one of the 
defendants, J. L. Sanderson, which said statement was presented to the 
Postmaster-General by or in behalf of the said defendants, and a copy of 
which is hereto annexed, marked Exhibit A, and made a part hereof. And 
the said additional allowance made as aforesaid was thereafter from time 
to time paid to the said defendants Bradley Barlow and J. L. Sanderson. 
The plaintiff further says that the allegations in the said sworn statement 

resented to the Postmaster-General as aforesaid, and upon the 

nie of which the said additional allowance was ordered and pay- 
ments mace as aforesaid, were false and untrue, as the defendants 
then and there well knew, in this: That it was therein alleged that to per- 
form the service upon said route between Lake City and Ouray on the 
schedule of 72 hours then existing required 22 horses and 11 men, and 
that to perform the same service on a schedule of 36 hours would require 
66 horses and 22 men, whereas in truth and in fact no additional men or 
horses were required, nor were any additional men or-horses actually em- 
ployed in performing said service by reason of the expedition of the sched- 
ule as aforesaid between Lake City and Ouray. And the said false alle- 
gations were designed to mislead and did mislead the Postmaster-General. 

And the plaintiff further says that by reason of the false allegations in 
the statement aforesaid, the plaintiff’s officers were induced to pay and 
did pay the moneys aforesaid from time to time, between the first day of 
October, 1878, and the 14th day of August, 1882, amounting in the ag- 
gregate to the sum of $59,592.98 ; which sum was paid by the plaintiff’s 
officers to the defendants in mistake of fact and was received by the de- 
fendants contrary to the provisions of section 3961 of the Revised Stat- 
utes of the United States. Said payments are more fully and at length 
set out in the statement hereto annexed marked Exhibit B, and made a 
part hereof. Said Exhibit B also shows the amount which the defendants 
were lawfully entitled to receive upon the basis of the contract price and 
of the stock and carriers actually employed. 

Wherefore the wren prays judgment for the sum of fifty-nine thou- 

sand five hundred and ninety-two dollars and ninety-eight cents 
5 (59,592.98), with interest thereon at the rate of six per centum 
per annum, from the 14th day of August, 1882, together with the 
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UNITED STATES V8. 


BRADLEY BARLOW ET AL. 


costs of this suit. That said defendants are residents of the State and 
district of Colorado, and within the jurisdiction of this court. 


(S’g’d) ANDREW W. BRAZEE, 
United States District Attorney for the District of Colorado. 
(S’g’d) GEO. L. DOUGLASS, 
Of Counsel. 


(Endorsed:) No. 1663. United States circuit court. The United 
States vs. Bradley Barlow & J. L. Sanderson. Complaint. A. W. Brazee, 
U.S. att’y, Denver. Filed Dee. 17, 1884. (Syd) Edward F. Bishop, 
clerk. 

And the said affidavit in attachment is in words and figures as follows, 
to wit: 


Affidavit in attachment. 
In the circuit court of the United States for the district of Colorado. 


THE UNITED STATES OF AMERICA, PLAINTIFF, ) 


rersur { Affidavit in attach- 
BrapLEY Bartow «& J. L. SANDERSON, DE- | ment. 
fendants. 
6 Unrrep STaTEs, OF AMERICA, 


District of Colorado, sa: 


Andrew W. Brazee, attorney of the United States for the district of 
Colorado, being duly sworn, says that he is the attorney for the plaintiff in 
the above-entitled action ; that the said defendants, Bradley Barlow & 
J. L. Sanderson, in the above-entitled action are indebted to the said 
plaintiff, as he is officially informed by certified contracts, accounts, state- 
ments, and documents of the Post-Office Department and the Department of 
Justice, and verily believes, in the sum of fifty-nine thousand five hundred 
and ninety-two dollars and ninety-eight cents ($59,592.98) upon contract, 
as subcontractors for carrying the mail on the mail route No. 38146, run- 
ning from Garland to Ouray, in the State of Colorado; that they, being 
such subcontractors, on the 30th day of September, 1878, by the affidavit 
of said J. L. Sanderson, did falsely pretend and represent to Hon. Thomas 
J. Brady as, and he then being, the Second Assistant Postmaster-General, 
that to perform the service on said route No. 38146, between Lake City 
and Ouray, on the then present‘ schedule of seventy-two hours, required 
twenty-two horses and eleven men, and to perform the same service on a 


.schedule of thirty-six hours it would require sixty-six horses and twenty- 


two men, and thereafter and from the Ist day of October, 1878, to the 
30th day of June, 1882, by reason of said false representations obtained 

from this plaintiff fraudulently said sum for expediting said route 
7 as above stated ; that in truth and in fact to perform said service 

between Lake City and Ouray in thirty-six hours, would not and 
did not require 66 horses and 22 men, but, on the contrary, would and 
did require only twenty-two hors and eleven men during the time afore- 
said, as defendants well knew; that by reason of the premises for which 
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4 UNITED STATES VS. BRADLEY BARLOW ET AL. 


this suit is brought, and by false representations and pretences and fraudu- 
lent conduct, procured the money of this plaintiff sued for herein. 
(S’g’d) A. W. BRAZEE. 
Subscribed and sworn to before me, at Denver, in said district, this 
17th day of December, A. D. 1884. 
{SEAL OF DIST. | (S’g’d) EDWARD F. BISHOP, 

) CT. U. 8., COLAO. rf | | Clerk, 
By F. W. TUPPER, 
Deputy Clerk. 

(Endorsed :) Gen. No. 1663. Circuit court of the U. S., district of 
Colorado. The United States versus Bradley Barlow & J. L. Sanderson. 
Affidavit in attachment. Filed this 17th day of Dec., A. D, 1884. (S’g’d) 
Edward F. Bishop, clerk ; F. W. Tupper, deputy clerk. A. W. Brazee, 


plaintiff's attorney. 


And the said summons, with the marshal’s return thereon, is in words 
and figures as follows, to wit: 


Summons. 
In the cireuit court of the United States for the district of Colorado. 


UNITED STATES OF AMERICA. 
District of (Colorado, sa: 


8 THe UnNrrep STatTes OF AMERICA, PLAINTIFF, ) 
rErRURS - > 


BRADLEY BARLOW AND J. L. SANDERSON, DEFENDANTS. } 
Complaint filed in the clerk’s office, this 17th day of December, A. D., 1884. 


The President of the United States of America to Bradley Barlow and J. 
L.. Sanderson, greeting : 


You and each of you are hereby notified that an action has been brought 
in said court by the United States of America against vou, as defendants, 
to recover the sum of $59,592.98, and interest thereon from the 14th day 
of August, 1882, at six per cent. per annum, due from you, the said de- 
fendants, to the said plaintiff for money by the said defendants had and 
received to and for the use of said plaintiff, and for the costs of this suit, 
as more fully set forth and described in the complaint filed herein, and to 
which reference is here made. 

You are hereby required to appear and demur or answer to the com- 
plaint filed in said action in said court within in ten days (exclusive of 
the day of service) after this summons shall be served on you, if such 
service shall be made within the county of Arapahoe; otherwise within 
forty days from the day of service, and if you fail so to do the said 
plaintiff will take judgment against you by default, according to the 
prayer of the said complaint, for said sum of $59,592.98, interest as afore- 
said, and costs. 

Witness the honorable Morrison R. Waite, Chief Justice of the 
9 Supreme Court of the United States, and the seal of the said cir- 


+) 
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cuit court, at the city of Detiver, in said district, this 17th day of Decem- 
ber, A. D. 1884, and of the Inde pendence of the United States the 109th 


year. 

f SEAL U. 8. crR. ) (S’g’d) EDWARD F. BISHOP, 

| C'T COLORADO. | Clerk, 
: By CHAS. W. BISHOP, 


Deputy Clerk. 
Proof of service. 


Unitrep STATES OF AMERICA, 
District of Colorado, 8s: 


Denver, Dec, 23rd, A. D. 1884. 


I hereby certify that I received the within writ on the 18th day of De- | 
cember, A. D. 1884, and that I have personally served the same upon the | 
said defendant J. L. Sanderson, by delivering to him personally a true 
copy of the within writ, at Denver, county of Arapahoe, on the 22’ da 
of December, A. D. 1884. As to Bradley Barlow, | am unable to find in 
my district after diligent search. 

This writ, therefore, returned partly executed, as the law directs, this 
23rd day of December, A. D. 1884. 

(S’g’d} WALTER A. SMITH, 
Marshal, 
By SIM. W. CANTRIL, 
ey Deputy Marshal. 


(Endorsed:) Gen. No. 1663. Circuit court of the United States for 
the district of Colorado. The United States, plaintiff, versus Brad- 

10 ley Barlow et al., defendant. Summons. Filed this 23’ day of 
Dee’r, A. D. 1884. (S’g’d) Edward F. Bishop, clerk, by Pa We 

Tupper, deputy clerk. Andrew W. Brazee, of Denver, attorney for | 

plaintiff. 


% 


And the said writ of attachment and the marshal’s return thereon is in 
words and figures as follows, to wit: 


Writ of attachment. 
In the circuit court of the United States for the district of Colorado. 


‘ Unitrep STaTes OF AMERICA, 
District of Colorado, a8: 


THe Unrrep States OF AMERICA, PLAINTIFF, ) 
reraur — 
a poe arenes 
BraDLeY BARLow AND J. L. SANDERSON, DE- { 
fendants. j 


. i on — 


\ 
The President of the United States of America to the marshal of the dis- \ 
trict of Colorado, greeting : . . 

Whereas the above-entitled action was commenced in the circuit court 
of the United States for the district of Colorado, by the plaintiff in the said 
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action, to recover from the defendants, Bradley Barlow and J, L. Sande’son 
in the said action the sum of fifty-nine thousand five hundred and 
1] ninety-two dollars and ninety-e ight cents ($59,592,238 ,) lawful money 
of the United States, besides interest at the rate of six per cent. 
per xnnum from the 14th day of August, A. D, 1882, and costs of suit ; 
and the necessary affidavit and undertaking herein having been filed as 
required by law: 
Now, therefore, you are hereby commanded that you serve a copy of this 
writ on each of the said defendants, and that you attach and safely keep 


the lands, tenements, goods, chattels, rights, credits, moneys, and effects of 


the said defendants, Bradley Barlow ond J. L. Sanderson, of every kind 


within your said district, not exempt from execution, or so much thereof 


as may be sufficient to satisfy the said plaintiff’s demand, as above-men- 
tioned, unless the said defendant de ‘posit with you the amount or give you 
security, by an undertaking of at least two sufficient sureties, in an amount 
sufficient to satisfy such de mand, besides costs, or in amount equal to the 
value of the property which has been or is about to be attached, in which 
case you will take such undertaking. Hereof make due and legal service 
and return. 

Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, and the seal of the said circuit court, at 
the city of Denver, in said district, this 17th day of December, A. D. 
L884, and of the ae ‘ndence of the United States the 109th vear. 

(SEAL CIR. c’T ) (S’g’d) EDWARD F. BISHOP, 

) U. 8. COLORADO. { . Clerk, 

By CHAS. W. BISHOP, 
Deputy Clerk. 


12 Marshal's return. 
Received December 18th, 1884, 10 o’olock a. m. 


UnNItvED STATES OF AMERICA, 
District of Colorado, aa: 

[ have duly executed the within writ by attaching, July Ist, A. D. 
1885, in the manner prescribed by law, the property described in Exhibit 
A, hereto attached, to which reference is hereby made, said Exhibit A 
being a true copy of the certificate of attachment which was recorded in 
the office of the clerk and recorder of Boulder County, Colorado, together 
with a true copy of this writ attached. 

(S’gn’d) WALTER A. SMITH, 
Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 
EXHIBIT A, 


Certificate of attachinent Case 1663. . 


Unitrep SraTes OF AMERICA. 
District of Colorado, as: 
[ hereby certify that by virtue of a certain writ of attachment, to me 
directed, and issued out of the circuit court of the United States for the 
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district of Colorado, dated at Denver, in said district, December 17th, A. 
D. 1884, in favor of the United States of America, plaintiff, and 
13 against Bradley Barlow and J. L. Sanderson, defendants, wherein 
it appears that the said defendants are justly indebted to the said 
plaintiff to the amount of fifty-nine thousand five hundred and ninet 
two dollars and ninety-eight cents ($59,592,%5,), besides interest at the 
rate of six per cent. per annum from the 14th day of August, A. D, 1882; 
and wherein I am commanded to attach and safely keep so much of the 
estate, real and personal, of the said Bradley Barlow and J. L.. Sanderson 
to be found in my district as shall be of value sufficient to satisfy the 
said defendant, interest and costs, according to the complaint, and such 
estate so attached in my hands to secure so as to provide that the same 
may be liable to further proceedings thereupon according to law, &ec., I 
have this first day of July, A. D. 1885, attached all the right, title, and inter- 
est of the said J. L. Sanderson in and to the Slide Lode ledge or deposit, 
the U.S. patent for which is recorded in book 59, at page 96, of the ree- 
ords of the clerk and recorder of Boulder County, Colorado, and being 
the same property conveyed to Jarid L. Sanderson by warrant deed from 
Peter Campbell by William L. Campbell, his attorney in fact, dated March 
Lith, 1884, and recorded March 25th, 1884, in book 82, at page 155 of 
said records of the county clerk and recorder of Boulder C onnty, Colo- 
rado. Also the Spur Lode ledge or deposit known as lot 335, ‘mineral 
entry 2322, also the American Lode. ledge or deposit, the Ajax Lode 
ledge or deposit, and the Mexican Lode ledge or deposit, being the same 
property conveyed to said J. L. Sanderson by Peter ¢ eee by William 
L. Campbell, his attorney in fact, by deed recorded in book 82, at page 
277, of the records of the clerk and recorder of Boulder County, Colo- 
rado, July 16th, 1884, the U. 8. patent for said American Lode ledge or 
deposit, being recorded in book 59, at page 132, of the records 
14 of the county clerk and recorder of Boulder C ounty, Colorado, all 
of the above and foregoing described property lying, being, and 
situated in Gold Hill mining district, Boulder County, State of Colorado, 
and reference is hereby made to the records of Boulder County, Colo- 
rado, as above mentioned, for a more particular description of said prop- 
erty, together with all and singular the hereditaments and appurtenances 
thereto belonging, or in anywise appertaining to any and all of the above 
described property. A true and certified copy of the original writ of at- 
tachment is hereto attached. 
Witness my hand this Ist day of July, A. D. 1885. 
(Signed) WALTER A. SMITH, 
United States Marshal, District of Colorado, 
By SIM. Ww. CANTRILL, 
Deputy Marshal, 


(Endorsed :) Gen. No. 1663. Circuit court of the United States, eighth 
circuit, district of Colorado. The United States, plaintiff, versus Bradley 
Barlow et al., defendant’. Writ of attachment. Filed this 21’ day of July, 
A. D. 1885. (S’g’d) Edward F. Bishop, clerk, by F. W. Tupper, deputy 
clerk. A. W. Brazee, of Denver, attorney for plaintiff. 


And afterwards, and on, to wit, the 26th day of December, A. D. 1884, 
the same being one of the regular juridical days of the October term, A. D. 


ee 
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1884, of said court, present the honorable Moses Hallett, district judge, 
the following proceeding was had and entered of record in said court and 
in said cause, to wit: 


15 Order: Def’t Sanderson ruled to answer. 


THe UnNrrep STATES OF AMERICA 
vs, -Money demand. 1663. 


BRADLEY BARLOW AND J. L. SANDERSON. } 


At this day comes the said plaintiff, by A. W. Brazee, esq., district at- 
torney, and the said defendant, J. L. Sanderson, by J. Q. Richmond, esq., 
his attorney, also comes. 

And thereupon, on motion of the said defendant, it is ordered by the 
court that the said defendant file his answer herein within sixty (60) days 
from this day,as he shall be advised. 

And afterwards, and on, to wit, the 18th day of February, A. D. 1885, 
came the suid defendant, J. L. Sanderson, by Messrs. Pitkin & Richmond, 
his attorneys, and filed in said court and in said cause his separate answer 
to the complaint heretofore filed herein. And the said separate answer is 
in words and figures, as follows, to wit: 


Answer of J. lL. Sanderson. 


UNITED STATES OF AMERICA, ° 
District of Colorado, ss : 


in the circuit court within and for said district. 


THE UNITED STATES OF AMERICA } 

16 agaist 
BRADLEY BARLOW AND J. L. SANDER- { 

| son, defendants. 


The answer of J. L. Sanderson, one of the above-named defendants, to 
the plaintiff’s complaint. 

First. For answer to the first cause of action defendant says: 

A. The said defendant comes and defends the wrong and injury, when, 
&c., and says that he does not owe the said plaintiff the sum of fifty-nine 
thousand five hundred ninety-two and ,%5, dollars ($59,592.98), above de- 
manded, or any part thereof in manner and form as the said plaintiff hath 
hereof complained against him. 

B. Denies that on the 14th day of August, 1882, or at any other time, 
he was or now is indebted to the plaintiff, either individually or jointly 
with the above-named defendant, Bradley Barlow, in the sum of fifty-nine 
thousand five hundred ninety-two and 48, dollars ($59,592.98), or in any 
sum of money whatever. : 

C. Denies that he is indebted to the plaintiff in the sum of fifty-nine 
thousand five hundred ninety-two and ,%§, dollars ($59,592.98), either 
individually or jointly with the above-named defendant, Bradley Barlow, 
for money by either or both of said defendants had and received, before 
the 14th day of August, 1882, to and for the use of the said plaintiff. 


ese, 


UNITED STATES VS. BRADLEY BARLOW ET AL. y 


D. Denies that on the 14th day of August, 1882, he, individually 

17 or jointly, with said defendant, Bradley Barlow, was indebted to 
the plaintiff in any sum or sums of money whatsoever, or that the 
plaintiff ever demanded of this defendant any sum or sums of money as in 
and by said first cause of action in said complaint contained it is alleged. 

Second. For answer to the second cause of action defendant says : 

A. Admits that, from the Ist day of October, 1878, up to and includ- 
ing the 30th day of June, 1882, the defendants, Bradley Barlow and J. L. 
Sanderson, were subcontractors for carrying the United States mail upon 
the mail route then known and designated as route number 38146, running 
from Garland to Ouray, in the State of Colorado, and were duly recog- 
nized as such subcontractors by the Postmaster-General. 

B. That as to whether or not, on the Ist day of October, 1878, an order 
was made by the Postmaster-General affecting said route, in words and 
figures as is alleged and set forth in the said second cause of action in said 
complaint mentioned, this defendant has not and cannot obtain sufficient 
knowledge or information upon which to base a belief, therefore insist 
upon strict proof of the same. 

C. As to whether or not, on January 22nd, 1879, an amended order 
was made by the Postmaster-General, in the words and figures as alleged 
and set forth in the said second cause of action in said poms wer mentioned, 
this defendant has not and cannot obtain sufficient knowledge or informa- 
tion upon which to base a belief, therefore insists upon strict proof of the 

same. 
18 D. Admits that certain orders were made by the Postmaster- 

General concerning the expedition of mail service on route number 
38146, from Ouray to Lake City, but whether or not the said orders were 
made solely upon the basis of a certain statement made and sworn to on 
the 30th day of September, 187%, by this defendant, J, L. Sanderson, this 
defendant has not and cannot obtain sufficient knowledge or information 
upon which to base a belief, therefore insists upon strict proof of the same. 

EK. Admits that on the 30th day of September, 1878, this defendant 
made the certain statement, duly verified under oath, referred to in plain- 
tiff’s second cause of action, a copy of which is annexed to said complaint, 
and marked Exhibit A, but denies that the allegations in said sworn 
statement so presented to the Postmaster-General, as is averred and set 
forth in said second cause of action in said complaint mentioned, was false 
and untrue; on the contrary, this defendant says, that before the expedi- 
tion of mail service on said route number 38146, there was actually em- 
ploved in carrying the mail on said route twenty-two (22) horses and 
eleven (11) men, and that after the expedition of said mail service on said 
route, as the same was expedited by the Postmaster-General, it required 
and there was actually employed sixty-six (66) horses and twenty-two 
(22) men. 

F. Denies that by any statement, verified or otherwise, made by this 
defendant to the Postmaster-General, the said Postmaster-General was 
misled or in any way deceived thereby, or that this defendant designed to 

mislead or deceive the said Postmaster-General. ; 
19 G. Admits that the payment, by the officers of plaintiff to the 
defendants, between the Ist day of October, 1878, and the 14th 
day of August, 1882, of the sum of fifty-nine thousand five hundred 
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ninety-two and 8. dollars ($59,592.98), and that the samé was paid 
as additional « compensation for extra service performed by the defend- 
ants as mail carriers between the times last above mentioned, but denies 
that the same was paid in mistake of fact, and was received by the de- 
fendants contrary to the provision of section 3961 of the Revised Stat- 
utes of the United States, or that the officers of plaintiff were induced to 
pay and did pay the said sums of money by reason of any false allegations 
in the statement aforesaid. 

H. Admits that Exhibit B. annexed to said complaint, contains a true 
statement of the several amounts of the various sums of money paid to 
defendants for services performed as subcontractors for carrying the United 
States maii upon mail route number 38146, but denies that the said state- 
ment shows the amount which the defendants were lawfully entitled to 
receive upon the basis of the contract price, and of the stock and carriers 
actually employed on said route. 

I. This defendant alleges that the amount actually paid to these defend- 
ants, as such subcontractors, for services under the original contract, and 
the subsequent orders of the Postmaster-General expediting the service on 
said route number 381 46, was one hundred and fifty thousand and three 
hundred fifty-six and 72, dollars ($154,356.72), and that said services so 
performed were, in fact, worth said sum of money, and the said defend- 

ants were entitled to receive the same. 


20 Wherefore this defendant prays to be dismissed of this action 
with his costs in this behalf expended. 
(S’y’d) J. L. SANDERSON, 


PITKIN & RICHMOND, 
Attys for defendant, J. L. Sanderson, Pueblo, Colorado, 
(Endorsed :) G. D., 1663. Circuit court of the United States, district 
of Colorado. The United States of America vs. Bradley Barlow and J. L. 
Sanderson. Separate answer of J. L. Sanderson. Filed Feb. 18, 1885. 
(S’g’d) Edward F. Bishop, clerk. Pitkin & Richmond, att’ys for J. L. 
Sanderson. 


And afterwards, and on, to-wit, the 26th day of February, A. D. 1885, 
‘ame again the said pl: aintiff, by its attorney aforesaid, and filed in said 
court and in said cause its replic ation to the separate answer of the de- 
fendant J. L. Sanderson, and the said replication is in words and figures 
as follows, to-wit: 


Replication to answer of J. I. Sanderson. 


Unirep States Districr Court. 
District of Coloradc, as: 


THE UNITED STATES OF AMERICA, area ad 


rR, 
BRADLEY BARLOW AND J. L. SANDERSON, DE- { ; 
fendant’. 
21 The said plaintiff, for replication to the answer of defendant San- 


derson to the second cause alleged in the complaint, denies that 
after the said expedition of mail service on said route numbered thirty- 
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eight thousand one hundred and forty-six (38146), that in carrying the 
mail on said route as the same was expedited by the Postmaster-General, 
it required, or that there were actually employed, sixty-four horses and 
twenty-two men in the mail service of defendants on said route, bat on the 
contrary avers that only twenty-two horses and eleven men were employed 
at any one time by defendants in carrying the mail on said route after the 
expedition thereof, and denies that the amount actually paid to defendants 
as such subcontractors for services under the original contract, and the sub- 
sequent orders of the Postmaster-General expediting the same on said 
route number 38146, was one hundred and fifty-four thousand three hun- 
dred fifty-six and 74, dollars ($154,356,43,), but on the contrary avers 
that the amount so paid for said service was one hundred fifty-five thou- 
sand nine hundred and eighty dollars and forty-three cents ($155,980.43) ; 
and denies that said service, as measured by said contract and expediting 
order, was in fact worth said sum of one hundred fifty-four thousand three 
hundred fifty-six dollars and seventy-two cents ($154,356.72), and denies 
that said defendants were entitled to receive the same, but on the contrary 
avers that the said defendant received the sum of fifty-nine thousand five 
hundred ninety-two dollars and ninety-eight cents of this plaintiff under 
said contract and the expedition thereof, over and above the sum they were 
entitled to receive for their service thereunder. 
(S’g’d) ANDREW W. BRAZEE, 
22 Attorney of the United States for the District of Colo. 


(Endorsed: ) 1663. U.S. district court. The United States vs. Brad- 
ley Barlow and J. L. Sanderson. Replication to answer of Sanderson. 
Filed Feb. 26,1885. (S’g’d) Edward F. Bishop, clerk. A. W. Brazee, 
U.S. attorney. 


And afterwards, and on, to wit, the 4th day of May, A. D. 1885, came 
again the said plaintiff, by Henry W. Hobson, esq., its attorney, and filed 
in said court and in its said cause, its 2nd replication to the” separate an- 
swer of the defendant, J. L. Sanderson. And the said replication is in 
words and figures as follows, to wit : 


2nd replication to answer of J. L. Sanderson. 


In the cireuit court of the United States in and for the State and district 
of Colorado. 


Tue UNITED STATES 
re. >» Replication. 
Brapney Bartow axp J. L. SaANpERson. } 


Now comes the United States of America, by its attorney Henry W. 

Hobson, and replies to the answer filed in this suit by J. L. San- 

23 derson, or to so much thereof as it is necessary for answer tu be 
made to. 

It is denied that after the expedition of mail service upon the United | 
States mail route set out in said answer, defendants employed or were 
obliged to employ or use in and about said route 66 horses and 22 men, 
but on the contrary it is charged and alleged that there was no increase 
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either made or necessary in the number of horses and men used in and 
about said service after said service was expedited. 

It is furthermore denied that the sum of $154,356.72 was due to de- 
fendants in any way, or that the service rendered by defendants as set out 
was worth said sum. 

Wherefore, having fully replied tu said answer, judgment is prayed. . 

(S ’y'd) HENRY W. HOBSON, 
Attorney for the U.S, 


(Endorsed: ) 1663. The U. 8. vs. Sanderson & al. 2nd replication. 
Filed May 4, 1885. (S’g’d) Edward 8. Bishop, clerk. 


And afterwards, and.on, to wit, the 22nd day of May, A. D. 1885, the 
same being one of the regular juridicial days of the May term, A. D. 1885, 
of said court, present the honorable Moses Hallett, district judge, the 
following further proceeding was had and entered of record in said court, 
and in said cause,to wit: 


Order: Cause continued. 


24 Tue Unrrep STaTes OF AMERICA ) 
rs. » 1663. Money demand. 
BRADLEY BARLOW AND J. L. SANDERSON. } 


At this day comes H. W. Hobson, esq., district attorney, who prosecuted 
the pleas of the United States in hie behalf. and on his motion it is ordered 
by the court that this cause stand continued. 


And afterwards, and on, to wit, the 13th day of November, A. D. 1885, 
the same being one of the regular juridical days of the October term, A. 
LD). 1885, of said court, present the honorable Moses Hallett, district judge, 
the following further proceeding was had and entered of record in said 
court and in said cause, to wit: 


Order: Leave to amend complaint and rule to anawer. 


THe Unrrep STATE: OF AMERICA ) 
ve. - 1663. Money demand. 
BRADLEY BaRLOw AND J. L. SANDERSON. } 


At this day comes the said plaintiff, by H. W. Hobson, esq., its attor- 
ney, anc the said defendant, J. L. Sanderson, by J. Q. Richmond, esq, his 
attorney, also comes. 

And thereupon, on motion of the said plaintiff, the said defend- 
25 ant, J. LL. Sanderson, now here in open court consenting thereto, it 
is ordered by the court that the said plaintiff may amend its com- 

plaint herein forthwith, as it shall be advised. 

It is further ordered by the court that the said defendant, J. L. Sander- 
son, answer the said amended complaint by or before the first day of De- 
cember proximo, as he shall be advised. 


And afterwards, and on, to wit, the 14th day of November, A. D. 1885, 
came again the said plaintiff, by its attorney aforesaid, and filed in said 
court and in said cause its amended complaint. 


>» 
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And the said amended complaint is in words and figures as follows, 
to wit: 
Amended complaint. 


In the United States circuit court for the district of Colorado.. 


THE UNITED STATES OF AMERICA, PLAINTIFF, 


me 6s - Amended complaint. 
BRADLEY BarRLow AND J. L. SANDERSON, | 
defendants. 


The United States of America, plaintiff, complains of the defendants, 
Bradley Barlow and J. L. Sanderson, and for a cause of action says : 
26 I. That the said defendants on the 14th day of August, 1882, 
were indebted to the plaintiff in the sum of ninety-nine thousand 
five hundred and eighty dollars and twenty-one cents ($99,580.21) for so 
much money by the said defendants before that time had and received to 
and for the use of the said plaintiff, which said sum of money the plaintiff 
avers was then and there due and payable, yet the said defendants, although 
often requested so to do, have never paid said sum of money nor any part 
thereof, wherefore the plaintiff prays judgment against said defendants for 
the sum of ninety-nine thousand five hundred and eighty dollars and twenty- 
one cents ($99,580.21), with interest thereon at the rate of six per centum 
per annum from the 14th day of August, 1882, tegether with the costs of 
this suit 
II. And for a further cause of action this plaintiff says that from the 
first day of October, 1878, up to and including the 30th day of June, 1882, 
the defendants, Bradley Barlow and J. L. Sanderson, were subcontractors 
fur carrying the United States mail upon the mail route then known and 
designated as route No. $8146, running from Garland to Ouray, in the State 
of Colorado, and were duly recognized as such subcontractors by the Post- 
master-General ; that on the first day of October, 1878, an order was made 
by the Postmaster-General affecting said route as follows: 


“OcTOBER Ist, 1878. 

“(8600) Ist. Omit service from Mineral Point to Ouray, 10 miles ; 

reduce service four trips per week from Lake City to Mineral Point, 36 

miles; change service so as to embrace Barnum, between Lake City and 

Ouray, increasing distance 110 miles, and allow contractor $7,699.65 

27 per annum additienal pay, being pro rata from October Ist, 1878 ; 

allow contractor one month’s extra pay on service dispensed with. 

2nd. Reduce schedule time from 72 hours to 36 heurs from Lake City 

to Barnum, 110 miles, and allow contractor $15,994.77 per ann. addi- 
tional pay, being pro rata from October Ist, 1878.” 


That on January 22d, 1879, an amendment to said order was made by 
the Postmaster-General as follows : 
“ JAN. 22, 1879. 
“(673) Amend order of October Ist, 1878 (8600), so as to pay sub- 
contractor in like amount.” 
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That on January 23d, 1879, a further order was made by the Postmas- 
ter-General as follows: | . 
“ JAN. 23, 1879. 

(710) Ist. Modify order of Oct. 1, 1878 (8600), so as to omit service 
from Mineral Park toOuray, 10 miles, and deduct from contractor’s pay 
$969.39 per annum, being pro rata, and allow contractor one mouth’s extra 
pay on service dispensed with, 

2nd. Reduce service four trips per week on 36 miles, decreasing con- 
tractor’s pay $1,994.16 per ann., being pro rata, and allow one month’s 
extra pay on service dispensed with. 

3rd. Allow contractor $10,663.26 per ann. additional pay, bemg pro 
rata for 110 miles inerease in distance.” 


That so much of the said order of October Ist, 1878, as authorized an 
additional allowance to the contractor of $15,994.77 per annum for expe- 
dition of service upon that portion of the route therein deseribed, “ From 
Lake City to Barnum, 110 miles” (which description is mauifestly errone- 
ous, and was intended to read, “ From Lake City to Ouray via Barnum, 

110 miles,” but by a clerical error was written as above), was made 
28 solely upon the basis of a certain statement made and sworn to on 

the 30th day of September, 1878, by one of the said defendants, J. 
L.. Sanderson, which said statement was presented to the Postmaster-Gen- 
eral by or on beha't of the said defendants, and a copy whereof is hereto 
annexed, marked Exhibit A, and made a part hereof. And the said addi- 
tional allowance made as aforesaid was thereafter from time to time paid 
to the said defendants Bradley Barlow and J. L. Sanderson. 

The plaintiff further says that the allegations inthe said sworn state- 
ment presented to the Postmaster-General as aforesaid, and upon the basis 
of which the said additional allowance was ordered, and payments made 
as aforesaid, were false and untrue, as the defendants then and there well 
knew, in this, that it was therein alleged that to perfortn the service upon 
said route between Lake City and Ouray, on the schedule of 72 hours then 
existing, required twenty-two horses and eleven men, and that to perform 
the same service on a schedule of 36 hours would require sixty-six horses 
and twenty-two men, whereas in truth and in fact no additional men or 
horses were required, nor were any additional men or horses actually, em- 
ployed in performing said service by reason of the expedition of the schedule 
as aforesaid between Lake City and Ouray. And the said false allegations 
were designed to mislead and did mislead the Postmaster-General. 

And the plaintiff further says that by reason of the false allegations in 
the statement afvresaid the plaintiff’s officers were induced to pay and did 
pay the moneys aforesaid from time to time, between the Ist day of Octo- 
ber, 1878, and the 14th day of August, 1882, amounting in the aggregate 

to the sum of $59,592.98, which sum was paid by the plaintiff’s 
29 officers to the defendants in mistake of fact, and was received by 

the defendants contrary to the provisions of section 3961 of the 
Revised Statutes of the United States. Said payments are more fully and 
at length set out in the statement hereto annexed, marked Exhibit By and 
made a part hereof. Said Exhibit B also shows the amount which the 
defendants would have been lawfully entitled to receive upon the basis of 
the contract price, and of the stock and carriers actually employed had the 
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additional service of 110 miles named in the said order of October Ist, 
1878, and January 23rd, 1879, been actually performed. But the plaint- 
iff further says that so muc h of the said order of January 23d, 1879, 
as authorized an additional allowance to the said defendants of ten thou- 
sand six hundred and sixty-three dollars and twenty-six cents ($10,663.26) 
per annum for said additional service of 110 miles was made by the Post- 
master-General upon the understanding and belief that said additional serv- 
ice as named in said order was required and would be performed, and all 
payments made under and by virtue of said part of the said order were 
made by plaintiff’s officers to the defendants upon the understanding and 
belief, that said additional service as therein named had been performed, 
whereas in truth and in fact said additional service was not performed. 
And the plaintiff further alleges that the amount so paid to and received 
by the said defendants was thirty-nine thousand nine hundred and eighty- 
seven dollars and twenty-three cents ($39,987.23). 
[iI. And for a further cause of action this plaintiff says that from the 
Ist day of October, 1878, up to and including the 30th day of June, 1882, 
the defendants, Bradley Barlow and J. L. Sanderson, were subcon- 
30° tractors for carrying the United States mail upon the mail route then 
known and designated as route No. 38146, running from Garland to 
Ouray, in the State of Colorado, and were duly recognized as such sub- 
contractors by the Postmaster-General. That on the Ist day of October, 
1878, an order was made by the Postmaster-General affecting said route, 
as follows: 


“OcToOBER Ist, 1878. 


(8600) Ist. Omit service from Mineral Point to Ouray, 10 miles; re- 
duce service four trips per week from Lake City to Mineral Point, 36 
miles ; change service so as to embrace Barnum between Lake City and 
Ouray, increasing distance 110 miles, and allow contractor $7,699.65 per 
annum additional pay, being pro rata from October Ist, 1878 ; allow con- 
tractor one month’s extra pay on service dispensed with. 

“2nd, Reduce schedule time from 72 hours to 36 bours from Lake 
City to Barnum, 110 miles, and . allow contractor $15,994.7 17 per ann. ad- 
ditional pay, being pro rata from October 1st, 1878.” 


That the second clause of the foregoing order contains a manifest and 
admitted clerical error, and was intended to be written and has always 
been treated by the Postmaster-General and by the defendants as though 
the same had been written as follows : 


“2ud. Reduce schedule time from 72 hours to 36 hours from Lake 
City to Ouray by way of Barnum 110 miles, and allow contractor 
$15,994.77 per ann. additional pay, being pro rata from October Ist, 1878.” 


That on January 22d, 1879, an amendment to said order was made by 
the Postmaster-General as follows : 


“ JAN. 22, 1879. 


31 “(673) Amend order of October 1st, 1878 (8600), so as to pay 


subcontractor in like amount.” 
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That on January 23d, 1879, a further order was made by the Postmas- 
ter-General as follows : - 
JAN. 23, 1879. 

(710) Ist. Modify order of Oct. 1, 1878 (8600), so as to omit service 
from Mineral Park to Ouray, 10 miles, and deduct from contractor’s pay 
$969.39 per annu'n, being pro rata, and allow contractor one month’s ex- 
tra pay on service dispensed with.” 

“2nd. Reduce service four trips per week on 36 miles, decreasing con- 
tractor’s pay $1,994.16 per ann., being pro rata, and allow one month’s 
extra pay on service dispensed with.” 

“ 3rd. Allow contréctor $10,663.26 per ann. additional pay, being pro 
‘ata for 110 miles increase in distance.” 


Plaintiff further alleges that the whole length of the said route from 
Garland to Ouray as originally described and let was 196 miles ; that the 
distance from Garland to Lake City was 150 miles, and the distance from 
Lake City by way otf Mineral Point to Ouray was 46 miles; that the to- 
tal running time between the terminal points of said route was fixed at 
fifty-seven hours, and the total compensation at nineteen thousand dollars 
per annum, as will more fully appear by an inspection of the original con- 
tract, a copy of which is hereto annexed, marked Exhibit C, and made a 
part hereof. 

Plaintiff further shows that the compensation provided by the contract 
aforesaid, for the service aforesaid, was at the rate of $96.39 per mile per 
annum for carrying the mail at an average speed of 3.44. miles per hour 
over the whole route as originally contracted for, and that for the addi- 

tional service aforesaid of 110 miles the defendants were entitled 
32 to receive and could lawfully receive compensation not exceeding 

the said rate, $96.39 per mile per annum for each additional mile of 
service performed at a speed not exceeding theaverage speed named in the 
original contract to wit, 3.44 miles per hour ; that the part of the said route, 
from Lake City to Ouray by the way of Mineral Point (viz, from Min- 
eral Point to Ouray, a distance of ten miles), lies over a precipitous mount- 
ain trail, passable only by pack animals, and for this reason the ranning 
time upon this fraction of the route was placed at 30 hours, or at the rate 
of 1.53 miles per hour, whereas the running timeupon that portion of the 
route lying between Garland and Lake City was fixed at the rate of 5.55 
miles per hour; that the additional service added of 110 miles between 
Lake City and Ouray by way of Barnum was upon a good and practicable 
road over which the defendants ran stages and other vehicles and transported 
freight and passengers, which is and was as well adapted to the average 
rate of speed fixed by the original contract as the road from Garland to 
Lake City was adapted to the rate of speed fixed for that portion of the 
line. 

Plaintiff avers that the said additional service from Lake City to Ouray, 
by way of Barnum, was never performed, nor was it ever required to be per- 
formed, at the speed equal to the average speed fixed by said contract. 
Plaintiff therefore further avers that the allowance of fifteen thousand nine 
hundred and ninety-four dollars and seventy-seven cents ($15,994.77) (over 
and above the pro rata allowance of ten thousand six hundred and sixty- 
three dollars and twenty-six cents) ($10,663.26) was in excess of the exact 
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proportion which the original compensation under said contract bore to 
the original service, and that the whole sum so paid was paid to 
33 and received by the defendants in violation of the provisions of 
section 3960 of the Revised Statutes of the United States, and that 
the plaintiff is entitled to reclaim the whole of the said sum, amounting te 
fifty-nine thousand five hundred and ninety-two dollars and ninety-eight 
cents {$59,592.98), 

Wherefore the plaintiff prays judgment for the sum of ninety-nine thou- 
sand five ceded and eighty dollars and twenty-one cents ($99,580.21), 
with interest thereon at the rate of six per centam per annum from the 
14th day of August, 1882, together with the costs of this suit. 

That the defendants are residents of the State and district of Colorado, 
and within the jurisdiction of this court. 


(S’g’d) HENRY W. HOBSON, 
U.S. District Attorney, District of Coloraao. 
(S’g’d) GEO. L. DOUGLASS, 


Of Counsel and Special Assistant. 
kexurBir A, 


a. B. Post-OFrFriceE DEPARTMENT, 
Washington, D. C., Auquat 2nd, 1883. 


I, A. D. Hazen, Acting Postmaster-General of the United States of 
America, certify th: at the annexed is a true copy of the original affidavit 
on file in this Department. 

In testimony whereof, | have hereto set my hand and caused the seal 
of the Post-Office Department to be affixed at the city of Washington, the 
day and year above writen. 

[SEAL. | (Signed) A. D. HAZEN, 

| Acting Postmaster-General, 


34 kxurpitr A, 


WASHINGTON, Sept. 30, 1878. 
Hon. Tuos. J. Brapy, 
Second Aaat. Postmaster-Ceneral + 


Sir: To perform the service on route No. 83146 between Lake City 
and Ouray on the present schedule of seventy-two hours requires twenty- 
two horses and eleven men, and to perform the same service on a schedule 
of thirty-six hours it will require (66) sixty-six horses and twenty-two 
men. 

(Signed) J. L. SANDERSON, 


Subscribed and sworn to before me this 30th day of September, 1878. 


(Signed ) J. H. HERRON, 
Notary Public. 


(Endorsed :) Copy. 1878, Sept. 30. 38146. Colo. Affidavit of J. 
L.. Sanderson as to cost of expedition of schedule. 
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Exnursir B, 
Dec. 10, 1884. 


Route No. 38146. Garland to Ouray, Colorado. Contract term July 1, 
1878, to June 30, 1882. ' 


Contractor, Luke V oorhees. 
Subcontractors (from Oct. 1, 18738.) 
Bradley Barlow and J. L. Sanderson. 
Service expedited from Oct. 1, 1878. 
(‘ost ot service Wis is follows: 
From July 1, 1878, toSep. 30, 1878,at $19,000 OOp.a. $4, 750 
“ Oct. 1,187 8. Jan. 31,1880," 42,594 48 “ D4, 004 
From Feb’y 1, 1880, to Aug. 31,1881, “ 39,689 38 “ 62, 340 
6 Sep. 1.188]. ‘ June 30, 1882. * des2ee oo 50,1381] 


Additional allowance on service dispensed with, viz: 
By order of Jan’y 23,1879, 1 mo’s pay, at $969 39 p. a. 80 
. ee ee eee ee 166 
” ee OM on Tie 250 « 
‘ “ Aug. 24, 1881, “ 3,392 85 “ 282 


Deductions were as follows: 
Quarter ended Dec. 31, 1879. 
" Mar. ol, 
| June 30, 
June 30, 1881. 
Mar. ol, 


$1, 62: 


’ 


Remission was as follows: 
Quarter ended June 30, 1880 424 00 


Total deductions not remitted... , 199 71 


Recapitulation : 
Total allowance for service 
Total deductions not remitted | ; 199 ] 7 


Amount actually paid for service wes $154,356 72 


36 Pay on the basis of stock and carriers actually employed*would 
have been as follows: 

From July 1,1878,toSep. 30, 1878, at $19,000 00 p. a. $4,750 00 

“Cet. 1, 1878, “ Jan’y 31, 1880,“ 26, 699 71 35,648 52 

“ — Feb’y 1, 1880, “ Aug. 31,1881. ° “ 23, 694 61 37,515 98 

“« Sep. 1,1881, “ June 30,1882,“ 20,301 76 16,881 35 
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Additional allowance on service dispensed with viz: 
By order of Jan’y 25, 1879, 1 mo’s pay at 969 39 p. a. 
ee a 6 4 6 Ue ee ee 
s 6 "Sieg 41 27. Cee 
“« « ¢ Aug. 24,1881 “ “ © 3 999 85 


Total allowance for service oh new basis 


Deductions on new basis would have been as follows: 
Quarter ended Dec. : 
: Mar. 
June : 
June 30 
Mar. 


* 
June: 


‘Total deduction on new basis 


(No Remission j 


Amount which should have been paid for service ....... ..... $94,763 74 


oan oe neem 


Final recapitulation : 


Amount actually paid for service $154, 356 
Amount which should have been paid .... .............. «+. 94, 763 


Amount to be recouped : 59, 592 


37 Exurpit C, WITH COMPLAINT. 


Post-Orrice DEPARTMENT, 
Washington, I). C., Dee. 9th, 1884. 
[ certify that the annexed isa true copy taken frem the files and records 
of this Department, 
In testimony whereof I have hereto set my hand and caused the seal of 
the Pust-Office Department to be affixed the day and year abeve written. 
[SEAL. | (S’g’d) JNO. SCHUYLER CROSBY, 
Acting Postmaater- General 


UNITED STATES OF AMERICA, 
Cheyenne, Laramie Uo., Wyo. 


No. 38146. $19,000 per annum. 


This article of contract, made March 15th, eighteen hundred and sev- 
enty-eight, between the United States of America (acting in this behalf by 
their Postmaster-General), and Luke Voorhees and O. J. Salisbury, of 
Salt Lake City, U. T., and J. T. Gilmer, of Salt Lake City, U. T., as his 
sureties, witnesseth, that whereas Luke Voorhees has been accepted, accord- 
ing to law, as contractor for transporting the mail on route No. 38146, trom 
Garland, Col., by Fort Garland, Wayside, Del Norte, South Fork, Wagon 
Wheel Gap, Antelope Springs, Lake City, Sherman, Burrow’s Park, ’ el- 
lurium, and Animas Forks, to Ouray and back, seven times a week, at 
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nineteen thousand dollars per vear, for and during the term baginning July 
first, eighteen hundred and seventy-eight, and ending June thirtieth, 
38 eighteen hundred and eighty-two: Now, therefore, the said con- 
tractor and his sureties do, jointly and severally, undertake, cove- 
nant, and agree with the United States of America, and do bind them- 
se] Ves-—— 

Ist. To carry said mail with certainty, celerity, and security, using there- 
for such means as may be necessary to transport the whole of said mail, 
whatever may be its size, weight, or increase, during the term of this con- 
tract, and within the time fixed in the annexed schedule of departures and 
arrivals ; and so to carry until said schedule is altered by the authority of 
the Postmaster-General of the United States, as hereinafter provided, and 
then to carry according to such altered schedule ; and in all cases to carry 
said mail in preference to passengers and freight, and to their entire exclu- 
sion, if its weight, bulk, or safety shall so require; and that they will carry 
the mail, upon demand, by any conveyance which said contractor regularly 
runs, or is concerned in running, on the route, beyond the number of trips 
above specified, in the same manner and subject to the same regulations as 
are herein provided touching regular trips. 

2d. ‘To carry the mail in a safe and secure manner, free from wet or 
other injury, under a sufficient oil-cloth or bear-skin if carried on a horse, 
and in a boot under the driver’s seat if carried in a coach or other vehicle. 

3d. To take the mail and every part thereof from, and deliver it and 
every part thereof at, each post-office on the route, or that may hereafter 
be established on the route (or on any route that may hereafter be estab- 
lished and to which this contract may be extended as hereinafter provided), 
and into the post-office at each end of the route, and into the post- 
office, if one is there kept, at the place at which the carrier stops 
for the night, and if no post-office is there kept, to lock it up in 
some secure place, at the risk of the contractor. : 

They also undertake, covenant, and agree with the United States of 
America, and do bind themselves, jointly and severally, as aforesaid, to be 
accountable and answerable in damages for the person to whom the said 
contractor shall commit the care and transportation of the mail, and his 
careful and faithful performance of the obligations assumed herein, and 
those imposed by law, not to commit the care or transportation of the 
mail to any person under sixteen vears of age; to discharge any carrier 
of said mail whenever required so to do by the Postmaster-General ; not 
to transmit, by themselves, or either of them, or either of their agents, or 
be concerned in transmitting, commercial intelligence more rapidly than 
by mail; not to carry, otherwise than in the mail, letters, packets, or 
newspapers which should go by mail, or convey or transport any person 
engaged in carrying letters, packets, or newspapers, which should go by 
mail; to carry post-office blanks, mail locks, and bags, and other postal 
supplies, and also the special agents of the Department, on the exhibition 
of their credentials, if a coach or other suitable convevance is used, without 
additional charges ; to collect quarterly, if required by the Postmaster-@¢ren- 
eral, of postmasters on the route the balances due from them to the 
United States on their quarterly returns, and faithfully to render an aec- 
count thereof to the Postmaster-General in the settlement of the quarterly 
accounts of said contractor, and to pay over to the Auditor of the 
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Treasury for the Post-Office Department, on the order of the Pustmaster- 
General, all balances remaining in his hands. 
40 For which services, when performed, the said Luke V oorhees, con- 
tractor, is to be paid by the United States the sum of nineteen thou- 
sand dollars a year, to wit, quarterly, in the months of November, February, 
May, and August, through the postmasters on the route, or otherwise, at 
the option of the Postmaster-General ; said pay to be subject, however, to 
be reduced or discontinued by the Postmaster-General, as hereinafter stip- 
ulated, or to be suspended in case of delinquency. 

It is hereby stipulated and agreed by the said contractor and his sure- 
ties that the Postmaster-General may discontinue or extend this contract, 
change the schedule and termini of the route, and alter, increase, decrease, 
or extend the service, in accordance with law, he allowing a pro rata in- 
crease of the compensation for any additional service thereby required, or 
for increased speed, if the employ ment of additional stock or carriers is 
rendered necessary ; and in case of decrease, curtailment, or discontinuance 
of service, as a full indemnity to said contractor, one month’s extra pay on 
the amount of service dispensed with, and a pro rata compensation for the 
service retained: Provided, however, That, in case of increased expedition, 
the contractor may, upon timely notice, relinquish the contract. 

It is hereby also stipulated and agreed by the said contractor and his 
sureties as aforesaid, that they shall forfeit— 

The pay of a trip when it is not run, and, in addition, if no suffi- 
cient excuse for the fuilure is furnished, an amount not more than three 
times the pay of the trip. 

2. At least one-fourth of the pay of the trip when the running is so far 

behind time as to fail to make connection with a daiontion mail. 
41 3. For violating any of the foregoing provisions touching the 

transmission of commercial intelligence more rapidly than by mail, 
or giving preference to passengers or freight over the mail or any portion 
thereof, or for leaving the same for their accommodation, or carrying, other- 
wise than in the mail, matter which should go by mail, or transporting 
persons enga ured in so doing, with knowledge thereof, a penalty equal to 
a quarte r’s pay. 

4. For violating any other provision of this contract touching the car- 
riage of the mails, or the time and manner thereof, without a satisfactory 
explanation of the de ‘linquency, in due time, to the Postmaster-General, a 
penalty in his discretion. That these forfeitures may be increased into 
penalties of a higher amount, in the discretion of the Postmaster-General, 
according to the nature or frequency of the failure and the importance of 
the mail: Provided, That except as herein otherwise specified, and except 
as provided by law, no penalty shall exceed three times the pay of a trip 
in each case. 

And it is hereby further stipulated and agreed by the said contractor 
and his sureties that the Postmaster-General may annul the contract for 
repeated failures; for violating the postal laws; for disobeying the in- 
structions of the Post-Office Department; for refusing to discharge a car- 
rier when required by the Department; for transmitting commercial in- 
telligence or matter, which should go by mail, contrary to the stipulations. 
herein; for transporting persons so engaged as aforesaid; whenever the 
contractor shall become a postmaster, assistant postmaster, or member of 


22 UNITED STATES VS. BRADLEY BARLOW ET AL. \ 


Congress ; and whenever, in the opinion of the Postmaster-General, the 
service cannot be safely continued, the revenues collected, or the 
42 laws maintained on the road or roads herein. 

And it is hereby further stipulated and agreed that such annul- 
ment shall not impair the right to claim damages from said contract, and 
his sureties under this contract; but such damages may, for the purpose 
of set-off or counter-claim, in the settlement of any claim of said contractor 
or his sureties against the United States, whether arising under this con- 
tract or otherwise, be assessed and liquidated by the Auditor of the Treas- 
ury for the Post-Office Department. 

And it is hereby stipulated-and agreed by the said contractor and his 
sureties that this contract may, in the discretion of the Posmaster-Gen- 
eral, be continued in force beyond its express terms for a period not ex- 
ceeding six months, until a new contract with the same or other contractors 
shall be made by the Postmaster-General. 

And this contract shall, in all its parts, be subject to the terms and re- 
quirements of the act of Congress approved April twenty-first, one thou- 
sand eight hundred and eight, entitled, “An act concerning public con- 
tracts,” and of the act of Congress approved June eight, one thousand 
eight hundred and seventy-two, entitled, “An act to revise, consolidate, 
and amend the statutes relating to the Post-Office Department.” 

In witness whereof the said Postmaster-General has caused the seal of 
the Post-Office Department to be hereto affixed, and has attested the same 
by his signature; and the said contractor and hissureties have hereunto 
set their hands and seals the day and year set opposite their names re- 
spectively. 

(S’g'd) D. M. KEY, 


) Postmaater-General. 


Signed, sealed, and delivered by the Postmaster-General in the 
presence of— 


(S’g’d) J. N. DORRIS..: 


And by the other parties hereto in the presence of— 
(S’g’d) H. A. [pprnes, 
(S’o’d) M. WILtsie, 


| } it nerser, 


Signed, this 29’ day of March, 1878. . 
(S’g’d) LUKE VOORHEES, [seat. |] 


Signed, this 29th day of March, 1878. 
(S’g’d) O. J. SALISBURY, [SEAL. | 


Contractor. 


Signed, this 15th day of Ap’l, 1878. ’ 
(S’g’d) JOHN T. GILMER,  [seat.] 
7 Sureties. 


Post-OFrFricE, CHEYENNE, Wyo., 
April 18, 1878. 
I hereby certify that John T. Gilmer and O, J. Salisbury, of Salt Lake 
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City, Utah, are good and sufficient sureties for the amount of the fore- 
going contract. 
(S’g’d) H, GLAFCKES, 
? Postmaster. 


. The achedule of departures and arrivals. 


Leave Garland daily at 8 p. m.; arrive at Lake City in 27 hours. 

Leave Lake City daily at 1 p. m.; arrive at Garland in 27 hours. 

Leave Lake City daily at 1 a. m.; arrive at Ouray daily in 30 hours. 

Leave Ouray daily at 7 a. m.; arrive at Lake City in 30 hours. 

| Arrivals and departures at Garland to be made in close con- 
44 nection with the Denver & Rio Grande Railroad. 

Provided, that when more than seven minutes are taken for 

opening and closing the mails at any office the surplus time so taken is to 
be allowed in addition to the time fixed in this schedule. 


Certificate of the oath of mail contractors and carriers required by act of 
Congress of June 8, 1872. 


I, Luke Voorhees, being “employed in the care, custody, and convey- 
ance of the mail” as contractor on route No, 38146, from Garland to 
Ouray, of Colorado, do swear that I will faithfully perform all the duties 
required of me, and abstain from everything forbidden by the laws in re- 
4 lation to the establishment of post-offices and post roads within the 
United States, and that I will honestly and truly account for and pay 
over any moneys belonging to the said United States which may come 
into my possession or control. And I do farther solemnly swear that I 
will support and defend the Constitution of the United States against all 
enemies, foreign or domestic. So help me God. 

(S’g’d) LUKE VOORHEES, 

Contractor. 


County oF LARAMIE, 
Terr’y of Wyoming, ss: 

Sworn before the subscriber, a notary public for the county and Terri- 
tory aforesaid, this first day of April, A. D. 1878; and I also certify that 
the person above named is above the age of twenty-one years, to the best 

of my knowledge and belief. 
45 (S’g’d) E. W. MANN. 
(Endorsed :) No. 1663. The United States vs. Barton & San- 
derson. Cire. court United States. Amended complaint. Filed Nov. 
14, 1885. (S’g’d) Edward F. Bishop, clerk ; Henry W. Hobson, U. S. 
Att’y. 


And afterwards and on, to wit, the 14th day of November, A. D. 1885, 
the same being one of the regular juridical days of the October term, A. 
D. 1885, of said court, present, the honorable Moses Hallett, district 
judge, the following further proceeding was had and entered of record in 
said court and in said cause, to wit: 
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Order g Leave to withdraw exkibite. 


THe Unirep STaTtres oF AMERICA | 
rs, -1663. Money demand. 
BRADLEY BARLOW ET AL. } 


At this day comes the said plaintiff by H. W. Hobson, esq., district at- 
torney, and thereupon, on motion of the said district attorney, it is ordered 
by the court that he have leave to withdraw permanently from the files 
herein the exhibits attached to the complaint herein, to wit, Exhibits A 
and B, upon leaving his receipt therefor with the clerk. 


46 And afterwards and on to wit, the 18th day uf November, A. 

D. 1885, came again the said plaintiff, by its attorney aforesaid, 
and filed in said court and i in said cause its preeci pe for and sued out of and 
under the seal of said court, an alias writ of attachment. 


And the said alias writ of attachment, with the marshal’s return thereon, - 


is in words and figures as follows, to wit: 
Alias writ of attachment. 
In the circuit court of the United States for the district of Colorado. 


UNITED STATES OF AMERICA, 
District of Colorado, 8a: 


THE UNITED STATES OF AMERICA, PLAINTIFF, 


ae Writ of attachment 
BrapLEY Bartow aAnpd J. L. SANDERSON, 7 GY Hit. 
defendant. J 


The President of the United States of America tu the marshal of the dis- 
trict of Colorado, greeting. 


Whereas the above-entitled action was commenced in the circuit court 
of the United States for the district of Colorado by the plaintiff in said 
action to recover from the defendants, Bradley Barlow and J. L. Sanders 

son, in the said action, the sum of fifty- -nine thousand five hundred 
47 and ninety-two dollars and ninety-eight cents ($59,592.98), lawful 

money of the United States, besides interest at the rate of six per 
cent. per annum from the 14th day of August, A. D. 1882, and costs of 
suit, and the necessary effidavit and undertaking herein having been filed 
as required by law: 


Now, therefore, you are hereby commanded, as you have heretofore 
been commanded, that you serve a copy of this writ on each of the said 
defendants, and that you attach nm safely keep the lands, tenements, 

oods, chattels, rights, credits, moneys, and effects of the said defendants, 
Bradley Barlow and J. L. Sanderson, of every kind within your said dis- 
trict, not exempt from execution, or so much thereof as may be sufficient 
to satisfy the said plaintiff's demand, as above mentioned, unless the said 
defendant deposit with you the amount or give you security, by an un- 
dertaking of at least two sufficient sureities in an amount sufficient to sat- 
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isfy such demand, besides costs, or in amount equal to the value of the 
property which has been or is about to be attached, in which case you will 
take such undertaking. Hereof make due and legal service and return. 
Witness the honorable Morrison R. Waite, Chief Justice of the Sua- 
preme court of the United States, and the seal of the said circuit court at 
the city of Denver, in said district, this 18th day of Now’r, A. D. 1885, 
and of the Independence of the United States the 110th year. 
f SEAL U. 8, | (S’g’d) EDWARD F. BISHOP, 
\ cir. cr. f Clerk, 
By F. W. TUPPER, 
Deputy Clerk. 


48 Marshal's return.— Received November 19,1885, 10 o'clock. 


Unirep STatres OF AMERICA, 
District of Colorado, 38: 

I have duly executed the within writ by personally delivering a true 
copy hereof, together with a true copy of the garnishee summons, as per 
Exhibit A, hereto attached, to H. S. Porteous at Denver, Arapahoe County, 
Colorado, November 20th, A. D. 1885. This writ, therefore, returned 
without further service by order of H. W. Hobson, esq., U.S. attorney, 
December 30th, 1885. 

(S’g’d) WALTER A. SMITH, 
Marshal, 
By SIM, 
Deputy Marshal. 
EXHIBIT A. 


Garnishee summons. 


Unitrep STaTES OF AMERICA, 
District of Colorado, ss: 


In the cireuit court of the United States for the district of Colorado. 


THE Unitrep STaTes oF AMERICA, an weedsY 
rR, 
BrapDLeEY BARLOW AND J. L.. SANDERSON, DE- 
fendants. | 


49 The President of the United States of America to H. S. Porteous, 
greeting: 


You are hereby notified that you are attached as garnishee in the above- 
entitled cause, and you are required not to pay any debts due or to become 
due from yourself to the said defendants, or either of them, and that you 
must retain possession of all property, effects, and ¢oses in action now in 
your possession or under your control, and belongiag to the said defend- 
ants, or either of them, in order that the same may be dealt with according 
to law. : 

And you are hereby commanded to be and appear at said court and 
answer or plead to this summons within ten days (exclusive of the day of 
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service) after this summons shall be served upon you if such service shall 
be made within the county of Arapahoe, otherwise within forty days from 
the day of service, to answer what may be objected against you in that 
behalf, and if you fail so to do the said plaintiff will take judgment against 
you by default. 
gd) WALTER A. SMITH, 1 ~ 
U7. S. Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 
UNITED STaTES OF AMERICA, 
listrict of Colorado, as: 


THE UNITED STATES OF AMERICA, usec: 
Ve, 
50 BraDLEY BarLow AND J. L SANDER- 
son, defendants. 


To H. 8. PortTrous: 

1. Are you in any manner indebted to the defendants, or either of them, 
either property or money, and is the same now due; if not, when is the 
same to become due? State fully all particulars. 

Answer. I am not in any manner indebted to the defendants or either 
of them. 

2. Have you in your possession, in your charge, or under your emutnil 
any property, effects, goods, chattels, rights, credits, or choses in action of | 
said defendants or either of the m, or in which they are interested? If so, 
state what is the value of the same, and state fully alkthe particulars. 

Answer. I have not. 

3. Do you know any debts owing to the said defendants or either of 
them, whether due or not due, or any property, effects, goods, chattels, 
rights, credits, or choses in action belonging to them or in which they 

interested, and now in the possession or under the control of others? 
If so, state the particulars, 

Answer. I know nothing of the kind. 

(S’g’d) H. 8S. PORTEOUS, 
Garnishee. 

1, H. S. Porteous, do solemnly swear or affirm that the answer to the 

foregoing ———— by me subscribed are true. So help me God. 
(S’g’d) H. 8S. PORTEOUS, 


Garnishee. 


Subscribed and sworn to before me this 30th day of November, A. D. 


1885. 
(S’g’d) WALTER A. SMITH, 
U7. S. Marshal, " e 
51 By SIM. W. CANTRIBE, 


Deputy Marshal. , 


(Endorsed:) Gen., No. 1663. Garnishee Summons, United States cir- 
cuit court. The United States vs. Bradley Barlow et al. District of Colo- 
rado, ss. Served by reading to and leaving a copy with the within-named 
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H. 8. Porteous, at Denver, Colorado, Nov. 20th, 1885, together with copy 
of attachment and taking answers as above, this 30th day of November, 
1885, at Denver, Colo. 


(S’g’d) WALTER A. SMITH, 
United States Marshal, 
- | By SIM. W. CANTRIL, 
Deputy Marshal. 


(Endorsed :) Gen., No. 1663. Circuit court of the United States, eighth 
circuit, district of Colorado. The United States, plaintiff, versus Bradley 
Barlow et al., defendant. Alias writ of attachment. Filed this 30’ day 
of Dec., A. D. 1885. 

(S’g’d) EDWARD F. BISHOP, 
Clerk, 
By F. W. TUPPER, 
: Deputy Clerk. 
H. W. HOBSON, 
Of Denver, Attorney for Plaintiff, 


And afterwards and on, to wit, the 2nd day of December, A. D. 1885, 
came the said defendants bv Mesars. Pitkin and Richmond, and L. 8. 
Dixon, their attorneys, and filed in said court and in said cause their answer 
to the amended complaint. 

And the said answer is in words and figures as follows, to wit: 


52 Answer to amended complaint. 
In the United States circuit court for the district of Colorado. 


THE Unrrep Srates OF AMERICA, PLAINTIFF, 
“ 
BraDpLeEY Bar Low AND J. L.. SANDERSON, DE- 

fendants. 


The answer of the defendants above named to the amended complaint of 
the plaintiff. 
First. For answer to the first cause of action the defendants sa 
That they were not, nor was either of them, on the 14th day of J August, 
- 1882, or at any other time, nor are they, or either of them, now indebted 
to the plaintiff in the sum of ninety-nine thousand five hundred and eighty 
dollars and twenty-one cents, or in any other sum, or for so much or any 
money by the said defendants, or either of them, before that time had or 
received to or fur the use of the said plaintiff or otherwise; nor was the 
said sum of money, or any part thereof, then or there or at any other time 
due or payable to the plaintiff ; nor are the defendants, or either of them, 
indebted to the plaintiff in said sum of money or any part thereof. 
Second. For answer to the second cause of action the defendants say : 
That from the first day of October, 1878, up to and including the 
53 30th day of June, 1882, the defendants were subcontractors for 
carrying the U nited States mail upon the mail route then known 
and designated as route No. 38146, running from Garland to Ouray, in 
ae the State of Colorado, and were duly recognized as such subcontractors by 
the Postmaster-General. 
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That as to whether or not on the Ist day of October, 1878, an order 
was made by the Postmaster-General affecting said route in words. and 
figures as is alleged and set forth in the second cause of action in said com- 
plaint, these defendants, nor either them, have not and cannot obtain suffi- 
cient knowledge or information upon which to base a belief, and therefore 
deny the same and insist upon strict proof thereof. 

That as to whether or not on the 22nd day of January, 1879, an 
amended order was made by the Postmaster-General in the words and 
figures as is alleged and set forth in the said second cause of action in said 
complaint, these defendants, nor either of them, have not and cannot ob- 
tain sufficient knowledge or information upon which to base a belief, and 
therefore deny the same and insist upon strict proof thereof. 

And that as to whether or not on the 23rd day of January, 1879, a 
further order was made by the Postmaster-General in the words and fig- 
ures as is alleged and set forth in the said second cause of action in said 
complaint, these defendants, nor either of them, have not and cannot ob- 
tain sufficient knowledge or information upon which to base a belief, and 
therefore deny the same and insist upon strict proof thereof. 

These defendants admit that at the times stated in said second 
54 cause of action certain orders were made by the Postmaster-General 
concerning said mail route No. 38146, by which the distance be- 
tween Lake City “and Ouray, upon said route, was increased 110 miles, and 
the said route so changed as to embrace Barnum, between Lake City and 
uray, and also concerning the expedition of mail service on said route 
between said Lake City and Ouray, over the line or rouge as thus increased, 
substantially as in the said order of October Ist, 1878, set forth ; but they 
deny that said order of October 1st, 1878, was made solely upon the 
basis of a certaiti statement made and sworn to on the 30th day of Sep- 
tember, 1878, by the said defendant J. L. Sanderson, and presented to the 
Post master-General, and deny that said additional allowance therein made 
was thereafter, from time to time, paid to these defendants as in said sec- 
ond cause of action is alleged. 

Defendants admit that on the 30th day of September, 1878, the de- 
fendant, J. L. Sanderson, made the certain statement, duly verified under 
oath, referred to in plaintiff’s said second cause of action, a copy of which 
is annexed to said amended complaint and marked Exhibit A, but deny 
that the allegations in said sworn statement so presented to the Postmaster- 
General were, or was any or either of them, false or untrue in the partic- 
ulars or respects as in the said second cause of action is alleged, to the 
knowledge of these defendants or either of them, 

These defendants say that the schedule of 72 hours mentivned in said 
sworn statement wus the true schedule of time, to-wit, about one and a 
half miles per hour for the transportation of the mail over the said in- 
creased distance of 110 miles between Lake City and Ouray, as specified 

and provided for in the original contract for such service; and they 
55 further say with respect to the allegation in such statement, that it 

required 22 horses and 11 men at that time to perform the service 
on the schedule of 72 hours, and that to perform the same on a schedule 
of 36 hours over said increased distance of 110 miles would require 66 
horses and 22 men; that such allegation was a mere estimate at that 
time made by the said defendant Sanderson at the request of the Post- 
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master-General of the number of men and horses which would be required 
to perform such service upon the schedule of 72 hours and 36 hours as 
therein stated over such increased distance, and not an allegation of any 
then existing facts in relation to the number of men and horses at that 
time actually employed and in use in the transportation of the mails over 
such changed and increased route, which changed and increased route did 
not then in fact exist. | 

That at the time said sworn statement was made the order increasin 
the distance between Lake City and Ouary, via Barnum, as in said seul 
cause of action set furth, had not been made, bat the same was contem- 
plated by the Postmaster-General ; and that it was in view of such con- 
templated change over a new and entirely untried and increased route that 
the said defendant Sanderson was requested to make an estimate of the 
number of men and horses which would be required to transport the mail 
over the same by the old or contract schedule of 72 hours, and by the in- 
creased expedition to 36 hours in case such expelition should be ordered ; 
that at the time of the making of said sworn statement the facts aforesaid, 
and the purposes for which such statement was made, were well known to 
the Postmaster-General and his subordinates and assistants. 

And these defendants say that such estimate and the allegations in 
56 said sworn statement contained were fairly, honestly, and truthfully 

made and were not in any manner false or intended to deceive the 
Postmaster-General, or any of the subordinate officers acting under him ; 
and that, in truth and in fact, the employment of additional men and 
horses were thereby made necessary and required to perform such service 
over said increased distance of 110 miles on the schedule of 36 hours, in 
more than three times the number previously and then necessarily em- 
ployed in performing, and which would have been required to have per- 
formed the same service upon the schedule of 72 hours and at the rate of 
speed specified in and required by the original contract for carrying the 
mails between said Lake City and Ouray. 

And defendants further deny that no additional men or horses were 
required, and that additional men and horses were not actually used in 
performing said service by reason of the expedition of the schedule 
between Lake City and Ouray, and de ny that said allegations, or any of 
them, were false, or were designed to mislead, or did mislead, the Post- 
master-General as in said second cause of action alleged. 

Defendants deny that by reason of the so-called false allegations in the 
said statement, or any false allegations whatsoever, made by or on behalf 
of these defendants, or either of them, the pl: aintiff’ s officers were induced 
to pay, or did pay, moneys from time to time between the first day of 
of October, 1878, and the 14th day of August, 1882, amounting in the 
aggregate to the sum of fiftv-nine thousand five hundred and ninety-two 
dollars and ninety-eight cents, or any other sum, or that said sum, or any 
sum, was paid by ‘the ‘plaintiff? s officers to the defendants, or either of them, 
in mistake of fact, or was received by these defendants, contrary to 

the provisions of section 3961 of the Revised Statutes of the 
57 United States, or of any other statute or law reapecting such pay- 
ments; and defendants deny that payments were made to them as 
set out in the statement annexed to said amended complaint marked 
Exhibit B and made a part thereof, or that said Exhibit B shows the 
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amount which the defendants would have been lawfully entitled to receive 
upon the basis of the contract price and of the stock and carriers\actually 
employed had the additional service of 110 miles named in said orders of 
October Ist, 1878, and January 23rd, 1879, been actually performed as 
in the said second cause of action is alleged. 

And defendants admit that so much of said order of January 23rd, 
1879, as authorized an additional allowance to the defendants of ten 
thousand six hundred aad twenty-six dollars per annum for said additional 
service of 110 miles, was roade by the Postmaster-General upon the 
understanding and belief that said additional service, as named in said 
order, was required and would be performed, and that all payments made 
under and by virtue of said part of the said order were made by the 
plaintiff’s officers to these defendants upon the understanding and _ belief 
that said additional services therein named had been performed; but deny 
that in truth or in fact said additional service was not performed, and deny 
that the sum of thirty-nine thousand nine hundred and eighty-seven 
dollars and twenty-three cents, or any other sum, was paid, by the plain- 
tiff to these defendants, or either of them, for additional service not in 
fact performed by said defendants, 

Third. And for answer to the third cause of action defendants admit— 

That from the Ist day of October, 1878, up to and including the 

30th day of June, 1882, they were subcontractors for carrying 
58 the United States mail, upon the mail route then known and desig- 

nated as route No, 38146, running from Garland to Ouray, in the 
State of Colorado, and were only recognized as such subcontractors by 
the Postmaster-General. | 

That as to whether or not, on the Ist day of October, 1878, an order 
was made by the Postmaster-General affecting said route, in words and 
figures as is alleged and set forth in the third cause of action in said com- 
plaint, these defendants, nor either of them, have not and cannot obtain 
sufficient knowledge or information upon which to base a belief, and 
therefore deny the same and insist upon strict proof thereof. 

That as to whether or not on the 22nd day of January, 1879, an 
amended order was made by the Postmaster-General, in the words and 
figures as is alleged and set forth in the said third cause of action in said 
complaint, these defendants, nor either of them, have not and cannot 
obtain sufficient knowledge or information upon which to base a belief, 
and therefore deny the same and insist upon strict proof thereof. 

And that as to whether or not on the 23rd day of January, 1879, a 
further order was made by the Postmaster-General, in the words and fig- 
ures as is alleged and set forth in the said third cause of action in said 
complaint, these defendants, nor either of them, have not and cannot 
obtain sufficient knowledge or information upon which to base a belief, 
and therefore deny the same and insist upon strict proof thereof. 

Defendants admit that the whole length of said route from Garland to 
Ouray, as originally described and let, was one hundred and ninety-six 

miles; that the distance from Garland to Lake City was one hun- 
59 dred and fifty miles, the distance from Lake City, by way ‘of 

Mineral Point, to Ouray was forty-six miles; that the total run- 
ning time between the terminal points of said route was fixed at fifty- 
seven hours, and the total compensation at nineteen thousand dollars per 
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annum, as in said third cause of action alleged. But defendants say, as 
appears by said original contract, a copy of which, marked Exhibit C, is 
annexed to said amended complaint and made a part thereof, that the said 
time was divided as follows: From Garland to Lake City, one hundred 
and fifty miles, twenty-seven hours, and from Lake City to Ouray, forty- 
six miles, thirty hours. 

Defendants further say that the compensation provided by said contract 
for the service aforesaid was at the rate of ninety-six dollars and ninety- 
three cents per mile, instead of ninety-six dollars and thirty-nine cents, as 
alleged in said third cause of action in said amended complaint; but not 
for an average speed of 3.44 miles per hour over the whole route from 

Garland to Ouray, but for a specific rate of speed of something more than 
five and a half miles per hour from Garland to Lake City and 1.53 miles 
per hour from Lake City to Ouray, and defendants deny that for the ad- 
ditional service aforesaid of 110 miles between Lake City and Ouray they 
were entitled to receive, or could lawfully receive, compensation not ex- 
ceeding the said rate of ninety-six dollars and ninety-three cents per mile 
per annum for each additional mile of service performed at a speed not 
exceeding 3.44 miles per hour, but aver that they were entitled to receive, 
and could lawfully receive, compensation at the rate of ninety-six dollars 

and ninety-three cents per mile per annum for each additional 
60 mile of service performed at a speed not exceeding 1.53 miles per 

hour; and admit that the part of said route from Lake City to 
Ouray, by way of Mineral Point, viz, from Mineral Point to Ouray, a 
distance of 10 miles, lies over a precipitous mountain trail, passable only 
by pack animals, but deny that the additional service of 110 miles added 
between Lake City and Ouray, by way of Barnum, was upon a good or 
practicable road, over which the defendants ran or could run stages or 
other vehicles, or transported or could transport freight or passengers, 
during the larger part of the time specified in said orders of the Post- 
master-General, and during which they were required to transport the 
mail over sueh increased distance of 110 miles; and deny that the same 
was as well adapted to the average rate of s eed fixed by thé original con- 
tract as the road from Garland to Lake City was adapted to the rate of 
speed fixed tor that portion of the line. 

And defendants say that it is not true that said additional service from 
Lake City to Ouray by way of Barnum was never performed, but on the 
contrary thereof they say that the same was well and f faithfully performed 
according to the terms of the several orders respecting the same made by 
the Postmaster-General. 

And defendants deny that the allowance of fifteen thousand nine hun- 
dred and ninety-four dollars and seventy-seven cents, over and above the 
pro rata allowance of ten thousand six hundred and sixty-three dollars 
and twenty-six cents was in excess of the exact proportion which the 
original compensation under said contract bore to the original service, and 
deny that the whole sum, or any sum so paid by the plaintiff to these de- 
fendants, was paid to or received by them in violation of the provisions 

of section 3960 of the Revised Statutes of the United States, or in 
61 violation of any other statute or law, or that the plaintiff is entitled 
to reclaim the whole or any part of the said sum of fifty-nine 
thousand five hundred and ninety-two dollars and ninety-eight cents, or 
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any part thereof, or any sum of money whatsoever, from these Yefendants 
or either of them. 
Wherefore these defendants pray to be hence dismissed with their costs 
in this behalf most unreasonably sustained. 
(S’g’d) PITKIN & RICHMOND, 
L. 8S. DIXON, 
Attorneys for deft’s. 


(Endorsed :) No. 1663. In the United States court for the district of 
Colorado. The United States of America v. Bradley Barlow and J. L. 
Sanderson. Answer to amended complaint. Filed Dec, 2,1885, (S’g’d) 
Edward IF. Bishop, clerk. 

And afterwards, and on, to wit, the 8th day of December, A. D. 1885, came 
again the said plaintiff by its attorney aforesaid, and filed in said court 
and in said cause its replication to the answer to amended complaint. 

And the said replication is in words and figures as follows, to wit: 


REPLICATION. 


In the cireuit court of the United States in and for the district of 
( ‘olorado. 


THE UNITED STATES OF AMERICA, PLAINTIFF, ) 


rx, | 
62 BRADLEY BARLOW AND J. L. SANDER- | * 
son, defendants. 


And now comes the United States of America, by its attorneys, and 
makes reply to the answer of the above-named defendants, filed on the 
second day of December, 1885, or to so much thereof‘as it is necessary for 
reply to be made to, as follows: 

First. It is not true, as alleged on page 4 of said answer, that the sched- 
ule of 72 hours, in said answer referred to, was the true schedule of time 
for the transportation of mail over the route of one hundred and ten 
miles, between Lake City and Ouray, by way of Barnum, but the plaintiff 
alleges that said schedule of 72 hours was made by the officials of the Gov- 
ernment upon fraudulent and incorrect representations made by the de- 
fendants, or one of them, as set forth in the amended complaint herein, 
and which said schedule was made upon the basis of the original schedule 
over the route from Lake City to Ouray, by way of Mineral Point, and it 
was never intended by the Government officials that the service from 
Lake City to Ouray, by way of Barnum, should be at the rate of one and 
a half miles per hour. And it is not true that the statements made to the 
officials ot the Department, “ that upon the basis of twenty-two horses and 
eleven men being required to perform the service over the route of one 
one hundred and ten miles upon a schedule of 72 hours, that on a sched- 
ule of 36 hours, sixty-six horses and twenty-two men would be required ” 

was a mere estimate made by the defendant Sanderson, at the re- 
63 quest of the Postmaster-General, but on the contrary, plaintiff al- 
leges that the estimate was made by the said Sanderson and _pre- 


— 
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sented to the Postmaster-General in fraud of the Government, the said J. 
L. Sanderson then and there well knowing that said sixty-six horses and 
twenty-two men would not be required to perform said service, and the 
said J. I.. Sanderson then and there well knowing that there had never 
been an actual service upon said reute upon a schedule of 72 hours, or at 
the rate of 1.53 miles per howr. And plaintiff alleges that the order 
made changing the time over the route of one hundred and ten miles from 
Lake City to Ouray was brought about entirely by the said J. L. Sander- 
son, and was made by the Postmaster-General upon a mistaken knowl- 
edge of fucts. It is not true, as stated on page 5 of said answer, that at the 
time the sworn statement of J. L. Sanderson referred to was made, that 
the true facts and purposes for which said statement was made were well 
known to the Postmaster-General and his subordinates and assistants. 

Second. It is denied, that as alleged on page 5 of said answer, that the 
estimate above referred to, and the allegations in the sworn statement of 
J. L. Sanderson above referred to, were fairly, honestly, and truthfally 
made, and were not in any manner false, or intended to deceive the Post- 
master-General or any of his subordinate officers. And it is not true that 
there was an increase in the number of men and horses employed to 
perform the service over the route of one hundred and ten ‘miles on a 
schedule of 36 hours, nor is it true that any more men or horses were re- 
quired to perform said service upon a schedule of 36 hours than was 
claimed to have been required to perform the service upon a schedule of 

72 hours. 
64 Third. Plaintiff denies that defendants were ever entitled to a 

compensation of ninety-six dollars and ninety-three cents, or any 
other sum per mile, except as stated in the amended complaini herein for 
a service over the route of one hundred and ten miles between Lake City 
and Ouray, at the rate of 1.53 miles per hour from Lake City to Ouray, 
And plaintiff alleges that defendants were never entitled to compensation 
at all for service at the rate of 1.53 miles per hour, except under orders set 
out in said amended complaint, and brought about by defendants’ fraudu- 
lent and incorrect statement of facts. And plaintiff allege that there 
never was any service over said route from Lake City to Ouray by way 
of Barnum at the rate of 1.53 miles per heur. 

Fourth. Plaintiff admitted that the schedule of time between Lake City 
and Ouray, by way of Mineral Point, was at the rate of 1.53 miles per 
hour, vet denies that defendants were ever entitled to receive compensa- 
tion for the reute from Lake City to Oury, by way of Barnum, upon the 
same basis, to wit, 1.53 miles per hour. And plaintiff denies that the 
average time for which defendants were entitled to compensation from 
Garland to Ouray was divided up as is claimed and alleged on page — of 
said answer, but, on the contrary, plaintiff alleges, as is set forth in the 
amended complaint herein, that the average speed of time for which de- 
fendants were entitled to compensation, under the contract filed as an ex- 
hibit with said amended complaint, and under the statutes of the United 
States, was the average speed for the total time between Garland and 
Ouray. 
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And now, having made reply to so much of said answer as required 
the same, plaintiff prays judgment according to its amended\ complaint 
herein. 
65 (S’e’d) HENRY W. HOBSON, 
U.S. Atty for Colo. 
g” GEO, L. DOUGLASS, 
Of Counsel, 


(Endorsed:) No. 1663. U.S. cireuit court. United States vs. Brad- 
ley Barlow & J. L. Sanderson. Replication. Filed Dec. 8, 1885. (S’g’d) 
E’ward F. Bishop, clerk : Ht. W. Hobson, U.S. atty. 
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And afterwards, aad on, to wit, the 15th day of December, A. D. 1885, 
the same being one of the regular juridical days of the October term, A. 
D. 1885, of said court, present the honorable Moses Hallett, district 
judge, the following further proceeding was had and entered of record in 
said court and in said cause, to wit: 


Order: Geo. L. Douglass admitted ex gratia. 


THe UnNrrep STATES OF AMERICA 
, vs, . 16638. Money demand. 


BraDLeY Bartow AND J. L. SANDERSON. } 


At this day comes H. W. Hobson, esq., district attorney, and presents 
to the court George L. Douglass, an attorney of record of the supreme 
court of the judicature of the District of Columbia, and on motion of the 
said district attorney it is ordered that he be admitted ex gratia to appear 
herein as attorney in behalf of the said plaintiff. 

And afterwards, and on the same day, to wit, the 15th day of Decem- 

ber, A, D. 1885, the following further proceeding was had and 
66 entered of record in said court and in said causé, to wit: 


Order: Jury trial. 


THE UNITED STATES OF AMERICA ) 
v8. >» 1663. Money demand. 
BrRaDLEY Bartow anv J. L. SANDERSON. } 


At this day comes the said plaintiff, by H. W. Hobson, esq., district 
attorney, and the said defendants, by J. Q. Richmond, esq., their attorney, 
also vome. And thereupon comes a jury, to wit, (1) George W. Barrett, 
(2) G. W. Chase, (3) Haskell C. Bristol, (4) George W. Baxter, (5) Rich- 
ard Darling, (6) Morris Philbrook, (7) Joseph Kendrick, (8) Charles F. 
Lee, (9) George D. Hauser, (10) J. W. Sullivan, (11) E. B. Gregg, (12) 
Henry Allen, twelve (12) good and lawful men; and they are duly se- 
lected and tried, impaneled and sworn, to well and truly try the issues 
herein joined, and a true verdict render according to the evidence. And 
thereupon comes the evidence, the hearing of which is continued td the 
hour of adjournment. 

And the said jurors, being now each duly cautioned by the court not to 
converse among themselves or with others touching this cause, or the mat- 
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ters at issue herein, or the evidence heard or any part thereof, nor to listen 

to such conversation of others, are permitted to separate to meet the court 
at its next incoming. 

67 And afterwards, and on, to wit, the 16th day of December, A. 
D. 1885, the same being one of the regular juridical days of the 

October term, A. D. 1885, of said court, present fi honorable Moses 

Hallett, district judge, the following further proceeding was had and en- 

tered of record in said court and in said cause, to wit: 


Order: Jury trial, 


Tuk UNITED STATES OF AMERICA 
ve. - 1663. Money demand. 
BrRapDLEY BARLOW ET AL. } . 


At this day come again the said parties, by their attorneys, respectively. 
And the jurors heretofore duly imypaneled and sworn in this cause, being 
now all here present and in the jury box, the hearing of the evidence 
herein is resumed and continued to the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court not 
to converse among themselves or with others touching this cause, or the 
evidence heard, or any part thereof, nor to listen to such conversation of 
others, are permitted to separate, to meet the court at its next incoming. 

And afterwards, and on, to wit, the 17th day of December, A. D. 1885, 
the same being one of the regular juridical days of the October term, A. 
D. 1885, of “gaid court, present the honorable Moses Hallett, district 

judge, the following further proceeding was had and entered of 
68 record in said court, and in said cause, to wit: 


Order: Jury trial. 


THe UNITED STATES OF AMERICA 
rE. - 1663. Money demand. 
BRADLEY BARLOW BT: AL. 


At this day come again the said parties, by their attorneys, respeciively. 
And the said jurors being now all here present and in the jury box, the 
hearing of the evidence herein is resumed and continued to the hour of 
adjournment. 

And the said jurors, being now each duly cautioned by the court not 
to converse among themselves or with others touching this cause, or the 
matters at issue herein, or the evidence heard, or any part thereof, nor to 
listen to such conversation of others, are permitted to separate to meet the 
court at its next incoming. 

And afterwards, and on, to wit, the 18th day of December, A. D. 1885, 
the same being one of the regular juri’cal days of the October term, A. 
D. 1885, of said court, present the honorable Moses Hallett, district 
judge, the following further proceeding was had and entered of record in 
said court and in said cause, to wit: 
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Order: Jury trial —Finding for defendants. 


THe UNITED STATES OF AMERICA 
vs. +1663. Money demand. 
69 BrapLey Bartow eT aL. } 


At this day come again the said parties, by their attorneys, respect- 
ively. And the said jurors being now all here present and in the jury 
bob, the trial of the issues herein joined is resumed. 

And the said jurors, having heard the evidence produced herein and the 
instructions of the court, retire to their room under charge of a sworn 
bailiff, to consider of their verdict. And afterwards, and on this same day, 
came again the said jurors, and on their oaths do say they find for the de- 
fendants. 

And afterwards, and on, to wit, the 8th day of January, A. D, 1886, 
came again the said plaintiff, by its attorney aforesaid, and filed in said 
court and in said cause its motion for a new trial of the issues herein 
joined. And the said motion for a new trial is in words and figures as 
follows, to wit: 


Motion for new trial. 


In the circuit court of the United States in and for the district of Colo- 
rado. 


THE Unirrep STATES OF AMERICA 
rx. - Motion for a new trial. 
BrapuEy BarRLow AND.J. L. SANDERSON, | % 


Now comes the plaintiff, by Henry W. Hobson, attorney of the 

70 United States for the district of ‘Colorado, and moves the court to 

set aside the verdict rendered in said cause on the 18th day of De- 
cember, 1885, and for a new trial. 

I. Because the verdict was contrary to the evidence and contrary to the 
law. 

II. Because the court erred in admitting testimony offered by defend- 
ants, against the objection of the plaintiff, and in the refusal to admit tes- 
timony offered by the plaintiffs. 

III. Because the court erred in refusing to give the instructions prayed 
for by the plaintiff and on file in said cause. 

IV. Because the court erred in its instructions to the jury. 


(S’g’d) HENRY W. HOBSON, 
U.S. At?’ y for Colo. 
Sp’) GEO. L. DOUGLASS, 


Of Counsel. 


(Endorsed: ) No. 1663. The United States vs. Barlow & Sanderson. 
Motion for new trial. Filed Jan. 8, 1886. (S’g’d) Edward F. Bishop, 
clerk. 


And afterwards, and on the same day, to wit, the 8th day of January, 
A. D. 1886, the same being one of the regular juridical days of the Octo- 


anna 


ne =a 
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ber term, A. D. 1885, of said court, present the honorable Moses Hal- 
lett, district Jucge, the following further proceeding was had and. entered 
of record in said court and in said cause, to wit: 


Order : Motion for new trial denied.—60 days for bill of exceptions. 


71 Tue Unrrep Srates oF AMERICA ) 
vs. » 1663. Money demand. 
BrapLEY BaRLow AND J. L. SANDERSON. 


At this day comes the said plaintiff, by H. W. Hobson, esq., district at- 
torney, and the motion of the said plaintiff for a new trial of the issues 
herein joined, coming on now to be heard, is submitted to the court; and 
the court being now sufficiently advised in the premises, it is ordered by 
the court, for good and sufficient reasons to the court appearing, that the 
said motion be denied. 

Wherefore it is considered by the court that the said defendants go 
hence hereof without day. 

And day until sixty (60) days from this day is allowed the said plaintiff 
to file herein its bill of exceptions reserved by it upon the trial of the is- 
sues herein joined. ae 

And afterwards, and on, to wit, the 9th day of March, A. D.. 1886, 
came again the said plaintiff, by its attorney aforesaid, and filed in said 
court and in said cause its bill of the exceptions reserved by it upon the 
trial of the issues herein joined, 

And the said bill of exceptions is in words and figures as: follows, to 
wit : 

Bill of exceptions. 


72 In the United States cireuit court for the district of Colorado. 


Tue Untrep STaTes or AMERICA 
re. -No. 1663. Obcf. term, 1885. 
Brap.ey Bartow anv J. L. SANDERSON. } 


Be it remembered that heretofore, to wit, on the 15th day of December, 
A. D. 1885, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1485, of said court, the said cause coming on for trial 
before the honorable Moses Hallett, judge of said court, and a jury, the 
plaintiffs to maintain the issues on their part offered, along with other evi- 
dence immaterial to the points involved in this proceeding in error, the 
following: 


1. A certified copy of a certain contract, as follows: 


Unitep STATES OF AMERICA, 
Cheyenne, Laramie Co., Wye. 


No. 38146. $19,000 per annum. 


This artiele of contract, made March fifteenth, eighteen hundred and , 
seventy-eight, between the United States of America (acting in this behalf 
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‘ 


by their Postmaster-General) and Luke Voorhees and O. J. Salisbury, of 

Salt Lake City, U. T., and J. T. Gilmer, of Salt Lake City, U. T., as 
73 his sureties: witnesseth, that whereas Luke Voorhees has been ac- 

cepted, according to law, as contractor for transporting the mail on 
route No. 38146, from Garland, Col., by Fort Garland, Wayside, Del Norte, 
South Fork, Wagon Wheel Gap, Antelope Springs, Lake City, Sherman, 
Burrows Park, Tellurinm, and Animas Forks to Ouray and back, seven 
times a week, at nineteen thousand dollars per year, for and during the 
term beginning July first, 1878, and ending July 13th, 1882. 

Now theretore the said contractor and his sureties do, jointly and sever- 
ally, undertake, covenant, and agree with the United States of America, 
and do bind themselves—- 

Ist. To carry said mail with certainty, celerity, and security, using there- 
for such means as may be necessary to transport the whole of said mail, 
whatever may be its size, weight, or increase, during the term of this con- 
tract, and within the time fixed in the annexed schedule of departures and 
arrivals; and so to carry until said schedule is altered by the authority of 
the Postmaster-General of the United States, as hereinafter provided, and 
then to carry according to such altered schedule; and in all cases to carry 
said mail in preference to passengers and freight, and to their entire ex- 
clusion if its weight, bulk, or safety shall so require. And that they will 
carry the mail upon demand, by any conveyance which said contractor regu- 
larly runs, or is concerned in running, on the route, beyond the number of 
trips above specified, in the same manner and subject to the same regula- 
tions as are herein provided touching regular trips. » 

2d. ‘To carry the mail in a safe and securé manner, free from 
74 wet or other injury, under a sufficient oil-cloth or bear-skin,if carried 
on a horse, and in a boot under the driver’s seat if carried in a 

coach or other vehicle. | 

3d. To take the mail and every part thereof from, and deliver it and 
every part thereof at, each post-office on the route, or that may hereafter 
be established on the route (or on any route that may hereafter be estab- 
lished, and to which this contract may be extended as hereinafter provided), 
and into the post-office at each end of the route, and into the post-office, 
if one is there kept, at the place at which the carrier stops for the night ; 
and if no post-office is there kept to lock it up in some secure place, at 
the risk of the contractor. 

They also undertake, covenant, and ‘agree with the United States of 
America, and do bind themselves, jointly and severally, as aforesaid, to be 
accountable and answerable in damages for the person to whom the said 
contractor shall commit the care and transportation of the mail, and his 
careful and faithful performance of the obligations assumed herein and 
those imposed by law, not to commit the care or transportation of the 
mail to any person under sixteen years of age; to discharge any carrier 
of said mail whenever required so to do by the Postmaster-General ; not 
to transmit, by themselves, or either of them, or either of their agents, or 
be concerned im Cransmitting, commercial intelligence more rapidly than 
by mail; not to carry, otherwise than in the mail, letters, packets, or 
newspapers which should go by mail, or convey or transport any: person 

engaged in carrying letters, packets, or newspapers which should 
75 go by mail; to carry post-office blanks, mail locks and bags, and 


ame 


— 
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other postal supplies, and also the special agents of the Department on 
the exhibition of their credentials, if a coach or other suitable convey- 
ance is used, without additional charge; to collect quarterly, if required 
by the Postmaster-General, of postmasters on the route the balances due 
from them to the United States on their quarterly returns, and faithfully 
to render an account thereof to the Postmaster-General in the settlement 
of the quarterly accounts of said contractor, and to pay over to the Au- 
ditor of the Treasury for the Post-Office Department, on the order of the 
Postmaster-General, all balances remaining in his hands, 

For which services, when performed, the said Luke V oorhees, contractor, 
is to be paid by the United States the sum of nineteen thousand dollars a 
year, to wit, quarterly, in the months of November, February, May, and 
August, through the postmasters on the route, or otherwise, at the option 
of the Postmaster-General ; said pay to be subject, however, to be reduced 
or discontinued by the Postmaster-General, as hereinafter stipulated, or to 
be suspended in case of delinquency. 

[t is hereby stipulated and agreed hy the said contractor and his sure- 
ties that the Postmaster-General may discontinue or extend this contract, 
change the schedule and termini of the route, and alter, increase, decrease, 
or extend the service in accordance with law, he allowing a pro rata in- 
crease of compensation for any additional service thereby rendered, or for 
increased speed, if the employment of additional stock or carriers is ren- 
dered necessary, and in case of decrease, curtailment, or discontinuance 

of service, as a full indemnity to said contractor, one month’s extra 
76 pay on the amount of service dispensed with, and a pre rata con- 

pensation for the services retained; provided, however, that in 
case of increased expedition, the contractor may, upon timely notice, re- 
linquish the contract. 

It is hereby also stipulated and agreed by the said contractor and his 
sureties as aforesaid that they shall furfeit— 

1. The pay of a trip when it is not run, and, in addition, if no suffi- 
cient excuse for the failure is furnished, an amount not mofe than three 
times the pay of the trip. 

2. At least one-fourth of the pay of the trip when the running is so far 
behind time as to fail to make connection with a depending mail. 

3. For violating any of the foregoing provisions a the trans- 
mission of commercial intelligence more rapidly than by mail, or givin 
preference to passengers or freiglit over the mail, or any portion thereof, 
or for leaving the same for their accommodation, or carrying otherwise 
than in the mail matter which should go by mail, or transporting persons 
engaged in so doing, with knowledge thereof, a penalty equal to a quarter’s 
pay. | 

4. For violating any other provision of this contract touching the car- 
riage of the mails, or the time and manner thereof, without a satisfactory 
explanation of the delinquency in due time to the Postmaster-General, a 
penalty in his discretion. That these forfeitures may be increased into pen- 

alties of a higher amount, in the discretion of the Postmaster- 
77 General, according to the nature or frequency of the failure and 

the importance of the mail; provided that, except as herein uther- 
wise specified, and except as provided by law, no penalty shall exceed three 
times the pay of a trip in each case. 
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And it is hereby further stipulated and agreed by the said contraetor 
and his sureties that the Postmaster-General may annul the contract for 
repeated failures; for violating the postal laws; for disobeying the in- 
structions of the Post-Office Department ; for refusing to discharge a car- 
rier when required by the Department; for transmitting commercial in- 
telligence, or matter which should go by mail, contrary to the stipulations 
herein ; for transporting persons so engaged as aforesaid ; whenever the 


eontractor shall become a postmaster, assistant postmaster, or a member of 


Congress, and whenever, in the opinion of the Postmaster-General, the 
service cannot be safely continued, the revenues collected, or the laws main- 
tained on the road or roads herein. 

Aud it is hereby further stipulated and agreed that such annullment 
shall not impair the right to claim damages from said contractor and his 


sureties under this contract; but such damages may, for the purpose of 


set-off or ecounter-claim, in the settlement of any claim of said contractor 
or his sureties against the United States, whether arising under this con- 
tract or otherwise, be assessed and liquidated by the Auditor of the Treas- 
ury for the Post-Office Department. 

‘And it is hereby stipulated and agreed by the said contractor and his 
sureties that this contract may, in the discretion of the Postmaster-General, 
be continued in force beyond its express term for a period not exceedin 
six months, until a new contract for the same, or other contractors, shal 

be made by the Postmaster-General. 
78 And this contract shall, in all its parts, be subject to the terms 
and requirements of the act of Congress approved April twenty- 
first, one thousand eight hundred and eight, entit! “* “ An act concerning 
public « contracts,” and of the acts of Congress, approved June eighth, one 
thousand eight hundred and seventy-two, entitled, “ An act to revise, con- 
sulidate, and. amend the statutes relating to the Post-Office Department.” 


In witness whereof the said Postmaster-General has caused the seal of 


the Post-Office Department to be hereto annexed, and has attested the 
same by his signature, and the said contractor and his sureties have here- 
unto set their hands and seals the day and year set opposite their names, 
respectively. 

D. M. KEY, 


Postmaster- ( reneral, 


Signed, sealed, and delivered by the Postmaster-General in the presence 
of— 
N. Dorris. 


And by the other parties hereto signed in the presence of— 
H. A. Ipprnas, 
M. WILLSIE, 


Witnesses. 


Signed, this 29th day of March, 1878. 
LUKE VOORHEES, [seaz. | 
Contractor. 
Signed, this 29th day of March, 1878. 
O. J. SALISBURY, — [skAz.] 
Signed, this 15th day of Ap’l, 1878 
JOHN T. GILMER, [SEAL] 
Sureties. 
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Post-OxFiIcgE, CHEYENNE, Wyo,, 
April 18, 1878. 

I hereby certify that John T. Gilmer and O. J. Salisbury, of Salt Lake 
City, Utah, are good and sufficient sureties for the amount of the forego- 
Ing contract. 

H. GLAFCKEY, 
Postmaster. 


784 The schedule of departures and arrivals, 


Leave Garland daily at 8 p. m.; arrive at Lake City in 27 hours. 

Leave Lake City daily at 1 p. m.; arrive at Garland in 27 hours. 

Leave Lake City daily at 1 a. m.; arrive at Ouray in 30 hours. 

Leave Ouray daily at 7 a. m.; arrive at Lake City in 30 hours. 

Arrivals and departures at Garland to be made in close connection with 
the Denver and Rio Grande Railroad. 

Provided, That when more than seven minutes are taken for opening 
and closing the mails at any office, the surplus time so taken is to be 
allowed in addition to the time fixed in this schedule, 


Certificate of the oath of mail contractors and carriers required by act of 
Congress June 8, 1872. 


I, Luke Voorhees, being “emploved in the care, custody, and convey- 
ance of the mail” as contractor on route No. 38146, from Garland to 
Ouray, of Colorado, do swear that I will faithfully perform all the duties 
required of me, and abstain from everything forbidden by the laws in re- 
lation to the establishment of post-offices and post-roads within the United 
States ; and that [ will honestly and truly account for and pay over any 
moneys belonging to the said United States which may come into. my pos- 
session or control. And I do further solemnly swear that 1 will support 
and defend the Constitution of the United States against all enimies, for- 
eign and domestic. So help me God. 

LUKE VOORHEES, 


Contractor. 


County OF LARIiMIF, 
Ter’ry of Wyoming, 88: 

Sworn before the subscriber, a notary public for the county and Terri- 
tory aforesaid, this first day of April, A. D. 1878; and I also certify that 
the person above named is above the age of twenty-one years, to the best 
of my knowledge and belief. 


E. W. MANN, 


79 2. A certified copy of a certain sworn statement of J. L. Sander- 
son as follows: 
WASHINGTON, Sept. 30, 1878. 
Hon. Tuos. J. Brapy, 
Second Ass’t Postmaster-General : 
Str: To perform the service on route No. 38146, between Lake City 
and Ouray, on the present schedule of seventy-two hours requires twenty- 
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two horses and eleven men, and to perform the same service on a schedule 
of thirty-six hours it will require 66 sixty-six horses and twenty-two men. 


J. L. SANDERSON, 


Subscribed and sworn to before me this 30th day of Sept., 1878. 
J. H. HERR ON, 
Notary Public. 


3. A certified copy of certain orders made by the Postmaster-General 


as follows: 
Exurpit A. 38146. 


Post-OFFICE DEPARTMENT, 
OFFICE OF THE PostTMASTER-GENERAL, 
Washington, D. C., Sept. 24, 1883. 
I certify that the annexed is a true copy of the recordof route No. 
38146, Colorado, as it appears upon the books of this Department. 
In testimony whereof I have set my hand and caused the seal 


80 of the Post-Office Department to be affixed, the day and year above 
written. 
[SEAL. ] (S’g’d) FRANK HATTON, 


Act’g Postmaster-General. 


Sept. 2, 1878. 
(7148) Permit contractor to sublet this route. 
» Sept. 30, 1878. 
(8518) Notify the Auditor of the Treasury for the Post-Office Dep't, 
that the sub-contract of Bradley Barlow and J. L.,Sanderson (whose post- 
office address is Saint Albans, Vermont) for service on this route at 
$19,000 per annum from Oct. 1, 1878, to June 30, 1882, has been filed 
in this office. 
$19, 000 00 
969 39 


18,030 61 
1,994 16 


16,036 45 
10,663 26 


ao 
oe eens 


26.699 7] 


15,994 77 


42.694 48 
3,005 10 


$39, 689 38 ‘ 
3,092 85 


36, 296 53 
Oct. 1, 1878. 
(Amended Jan, 22, 1879.) 


en 
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(8600) 1st. Omit service from Mineral Point to Ouray 10 miles; re- 
duce service four trips per week from Lake City to Mineral Point 36 miles ; 
change service so as to embrace Barnum between Lake City and Ouray, 
increasing distance 110 miles, and allow contractor $7,699. 65 per annum 
additional pay, being pro rata, from October 1, 1878. Allow contractor 
one month’s extra pay on service dispensed with. 

(Modified Jan, 23, 1879.) 


81 2nd. Reduce schedule time from 72 hours to 36 hours from 
Lake City to Barnum, 110 miles, and allow contractor $15,994.77 
per ann. additional pay, being pro rata from Oct. 1, 1878. 


JuNE 22. 1879. 
(673) Amend order of October 1, 1878 (8600), so as to pay subcon- 
tractor in like amount. 


JuN. 23, 1879. 

(710) Ist. Modify order of Oct. 1, 1878 (8600), so as to omit service 
from Mineral Park to Ouray, 10 miles, and deduct from contractor’s pay 
$969.39 per annum, being pro rata, and allow contractor one month’s extra 
pay on service dispensed with. 

2nd. Reduce service four trips per week on 36 miles, decreasing con- 
tractor’s pay $1,994.16 per ann., being pro rata, and allow one month’s 
extra pay on service dispensed with. 

3rd. Allow contractor $10,663.26 per ann. additional pay, being pro 
rata for 110 miles increase in distance. 

Leave Del Norte daily, at 1 p. m.; arrive at Ouray in 52} hours. 

Leave Ouray daily, at 6 a. m.; arrive at Del Norte in 524 hours. 

Adopt sch. Dee. 6, ’81. 

4. A certified statement of amounts paid for mail service upon route 
number 38146, as follows: 


Exuipsit B. CERTIFICATE F. 


OFFICE OF THE AUDITOR OF THE TREASURY 
FOR THE Post-OrriceE DEPARTMENT. 
I, R. F. Crowell, Auditor of the Treasury for the Post-Office 
82 Departme nt, do hereby certify the annexed to be a true and correct 
statement from the records of this office, of the account for the 
transportation of the mails on route No. 38146, from July 1, 1878, to 
June 30; 1882, of Luke Voorhees, contractor. 

In testimony whereof I have hereunto signed my name and caused to 
be affixed my seal of office, at the city of Washington, District of Colum- 
bia, this thirteenth day of Nove mber, in the vear of our Lord one thousand 
eight hundred and eighty-four. 


‘> 9 


[SEAL. | (S’g’d) R. F. CROWELL, 
Auditor. 
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8:3 STATEMENT OF ACCOUNTS. 


Luke Voorhees, Colorado, contractor, in account with the United States. 


Dr. 
Route. 

38146. To collections, 3rd Apr 1878 ... lob setts’ Gabe0eb6 seas eek bbsecbscoseesooces $1,458 56 
* warrant favor Bb. Barlow, assignee sece-oncce cn thedenebbebedendbens 3, 201 44 
Barlow & Sanderson, sabe ontr’ D cccces bocce casnnees 6ueeebees v 10,920 58 
' Heath ail 10, 673 62 
ones coceqqebaesieanoetenebiol 10,673 62 
bud dw» crideoobee «ddddddose 10, 673 62 
POE et a re Be ee 10,478 56 
deductions, 4th qr, 1879 ‘ ae sedoc twee dd pebadé tbocahetes See 195 06 
. BOE in «,'. + acmavescnens 1000s ..setii ancesniesen~wn nev cnagen 527 71 
warrant favor the Verment Nat Bank of At. Albans. Vt. _ assignee it halate heii 9.60 57 
warrant faved J. Tu MamGensety COVE i soc cininc ook codecs conned Sb60wecebodcscscbess 250 42 
ROO, BS Bales GOD: ceccccccess pccastenecs,; . ..} aebeee eanogecesectanc 861 25 
warrant favor the Vermont Nat. Bank of St. Albans, Vt., assicnee ponbdecedees 9, 061 10 
: a i iinet ee Fete ee 100 00 
ie , - , ” pe eee coecee 324 00 
" a nl , ide dei pose, Leebeeoonsenes 20 50 
war rant favor the Ve rmont Nat. Bank of St. Albans, eee 9,901 &5 
—_— or 9, 922 35 
warrant favor the V ermont Nat. Bank of St. Albans, Vt., assignee............. 9,922 35 

' . - wT  -_webbbbdbsove 0, 007 44 

25 Sefuation 2m qr., 1881 ne. seed peebeeeenebe eobedsdeees aatommond 14 91 
warraut favor th 1» Vermont Nat. ‘Bank of St. Albans, Vt., assignee spobbe sébece 9, 645 76 

» Ao ae OAN:  .. . .ivevdrecces sends orenee 282 74 
* amount due v. S. on route 38150, 3rd qr., 81, charged on ARGUES cnncaccececs 6, 254 96 
mi arrant favor the Vermont Nat. Bank of St. Albans, Vt assignee. .. ....... 2,819 18 
" se > “ bpenmnmamnoes , 069 36 
' deduetion, lat qr., 1882 § 00 cb be ceonssebabec o6b0ce 6abSES $000 00 Coebee Hedses OSes 478 
~ a = seem. peoeeseebeen -..  chibbdbbisheteneieeiaa — 20 
" warrant favor the Vermont Nat. Bank of St. Albans, V t., assignee. weboeeniess 0,054 14 
RE, TEE 0.060% 600066 000042 60nden ones ¢anbaes dobeonpesnns écbheliesene 155, 980 43 
CR 
houte 

38146. By transportation, 3rd Apr., 1878 booed ode pedédoedss iv bone dcocvbodesss cddeue eneseeee $4,750 00 
i - an ®t pecnaadboosadse nda nde tens. sseddde mnadeeeenes 10, 673 62 
one month's « ae... pay on service ¢ dispensed with under order of Oct. 1, 1878. ... 246 96 

t ansportation, lat qr, 1879 ebenemesenbeeos »- e0cces Snes 10, 673 62 

2nd pdoccndscensecsoesessaceotenebe” «evsesens Sennen 10, 673 62 

Sra * | inne ee eetdbetbbinnetind ined tébscepedesodsbobisdbbaas 10, 673 62 

a 7": "we ceend cedddnes bandenbesdnkeatedikand al dees 10,673 62 

- Se 9? He kobe ceetoccdecds ... 040segdeendecctiinet smiles 10, 178 28 

one month's extra pay on service ciagguees with under order Jaa’ y 9, 1880..... 250 42 
transportation, 2nd qr., 1880 .... 2... 2... ee eens ene e ee cee nee cnc eteeceeees e«ee. 9,922 35 

= Ses Gr CED -nbddicdcdic+ccocee eednenados 100 00 

. ” peetesbcaseuebes conceikesckéensber snobs sdaseanssas 324 00 
transportation, 3rd Apr » MOBO... 2. eee ee cence nnn ee ee eeeecnees 922 35 

4th pane... dpupeiadichtintens cbtnaoetdin ‘ait pieeideueen 9, 922 35 

transportation, Ist qr., SEES o doccccoscoda cocccceedesbebees cotses Cee cuneeheesese 9, 922 35 

2m + pean tedbdonsesendsebe ot enncebeues wre eee 9, 922 35 

" | | nile kr 9, 645 76 

‘* one month's extra pay on service diipensed with under order of Aug. ‘24, 1881. 282 7 
transportation, PEs DE ooccus cubncetecesseesess conées sno ce Beebeebdnndonees 9,074 14 

a." Bi bbeone cceceobosbodediic odes esesnedeuiin pene eobmee 9,074 14 

2nd * warty TTTTTIT TTT TTT Tere ee ee 9, 074 14 


155, 980 43 
OFFICE OF THE AUDITOR OF THE TREASURY 
FOR THE Post-Orrice DEPARTMENT, 
Washington, D. C., Nov. 12th, 1884. 
(S'g'dl) R. F. CROWELL, 

Auditor. 

A certified copy of certain papers signed by Barlow and Sanderson, 

authorizing payments to the Vermont National Bank, as follows : 


Exuipir C, 


OFFICE OF THE AUDITOR OF THE TREASURY . 
FOR THE Post-OrriceE DEPARTMENT. 
I, D. McConville, Auditor of the Treasury for the Post-Office Depart- 
ment, do hereby certify the annexed to be true and correct copies of the 
original drafts on file in this office. 
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In testimony hereof I have hereunto signed my name, and cansed to 
be affixed my seal of office, at the city of Washington, District of Colum- 
bia, this eighth day of Dece mber, in the year of our Lord one thousand 
eight hundred and eighty-five. 

[SEAL. | (S’g’d) D. McCON VILLE, 
84 Auditor of the Treasury for the Post-Office Department. 


CHEYENNE, Wyomine TER., August 23rd, 1878. 
The Auditor of the Treasury for the Post-Office Department will please 
pay to Bradley Barlow, or order, whole amount dollars and 
cents, out of any moneys due me on route No. 38146, Garland to Ouray, 
in the State of Colorado, for the quarter ending Sept. 30, 1878. 
I certify that this is the only draft drawn on said route for said quarter. 
(Signed) LUKE VOORHEES, 


(Contractor. 


Witness: 
(Signed) H. A. IDDINGS, 
(Signed) H. GLAFCKE, 


Postmaster at Cheyenne, Ter. of Wyoming. 


Drafts must be witnessed by a postmaster and one other responsible 
party. 

Drafts must be properly indorsed by the payee, and all subsequent 
holders, with their post-office addresses, before they will be placed on file. 

Drafts will be filed subject to fines, deductions, the amount due the sub- 
contractor in accordance with the act of Congress ‘approved May 17, 1878, 
and any claim or demand the Post-Office De epartment may have against 
the contrator. 

Draft: of attorneys and subcontractors are not received. 

The courts have held that these drafts have no validity or binding 
obligation, and may be annulled by the contractor at any time before pay- 
ment. They are received and placed on file solely for the accommodation 
of the parties interested, 

(Endorsed): Draft. Route 38146. 3rd quarter, 1878. Bradley 
Barlow. 


R5 ALBANS, VT., February 27th, 1879. 


The Auditor of the uaa for the Post-Office Department 
will please pay to the Vermont National Bank of St. Albans, Vt., or order 
the whole amount due, dollars and cents, out of any moneys 
due me on route No. 38146 inthe States of Colorado, for the quarter end- 
ing M’ch 31, 1879. 

I certify that this is the only draft drawn on said route for said quarter. 
(Signed) BRADLEY BARLOW, 
(Signed ) J. L. SANDERSON, 

Subcontractors. 

Witness : | 

(Signed) Joun W. Ler. 
(Signed) B. D. Hopxrns, 
Postmaster at St. Albans, State of Vermont. 


(Endorsed :) Draft. Route 38146, First quarter, 1879. The Vermont 
National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 
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Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will please 
pay to the Vermont National Bank of St. Albans, Vt., or order, the 


amount cue, dollars and cents out of any moneys due me on 
route No. 3? 146 in the State of Colorado, for the quarter ending June 30, 


1879. 
86 [ certify that this is the only draft drawn on said route for said 
quarter, : 
(Signed) BRADLEY BARLOW, 
(Signed | J. L. SANDERSON, 
Subcontractor. 
W itness : 


(Signed) Joun W. LEE. 
(Signed) B. D. Hopkins, 
Postmaster of Sf, Albans, State of Vermont, 
(Endorsed :) Draft. Route 38146. 2nd quarter, 1879. The Ver- 
mont National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will please 
pay to the Vermont National Brnk of St. Albans, Vt., or order, the 
amount due, dollars and cents out of any moneys due me on 
route No. 38146 in the State of Colorado for the quarter ending M’ch 31, 
1880. 
[ certify that this isthe only draft drawn on said route for said quarter. 


(Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 


Subcontractors. 
Witness : 
(Signed) Joun W. LEE. 
(Signed) B. D. Horkwns, 
Postmaster at St. Albana, State of Vermont. 
(Endorsed :) Draft. Route 38146. 1st quarter, 1880. The Vermont 
National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


87 Sr. ALBANS, V1T., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department 
will please pay to the Vermont National Bank of St. Albans, Vt., or order, 
the amount due, dollars and cents, out of any moneys due 
me on route No. 38146, in the State of Colorado, for the quarter ending 
June 30, 1880. | 
[ certify that this is the only draft drawn on said route for said quarter. 
(Signed ) BRADLEY BARLOW, 
(Signed ) J. L. SANDERSON, 
Subcontractors. 
Witness : 
(Signed) JoHn W. LEE. ‘ 
(Signed) B. D. Hopkins, 
Postmaster at St. Albans, State of Vermont. 


(Endorsed:) Draft. Route 38146, 2nd quarter, 1880. The Vermont 
National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


UNITED STATES VS. BRADLEY BARLOW ET AL. 47 


Sr. ALBANS, VT., February 27th, 1879. 
The Anditor of the Treasury for the Post-Office Department will please 
pay to the Vermont National Bank, of St. Albans, Vt., or order, the amount 
due, dollars and cents, out of any moneys due me on route 
No. 38146, in the State of Colorado, for the quarter ending Sept. 30, 1850. 
I certify that this is the only draft drawn on said route for said quarter. 


(Signed) ° BRADLEY BARLOW, 
rate. (Signed ) J. L. SANDERSON, 


Subcontractors. 
Witness : 
(Signed) Joun W. LEE. 
(Signed) B. D. Hopkins, 
Postmaster at St. Albans, State of Vermont, 


(Endorsed:) Draft. Route 38146. 3rd quarter, 1880, The Vermont 
National Bank, St. Albans, Vt. (Signed) C..N. Bishop, cashier. 


Sr. ALBANS, VT., February 27th, 1879 
The Auditor of the Treasury for the Post-Office Department will please 
ay to the Vermont National Bank, of St. Albans, Vt., or order, the amount 
, wl dollars and ce nts. out of any moneys due me on route 
No. 38146, in the State of Colorado, for the quarter ending Dec. 30, 1880. 
I certify that this is the only draft drawn on said route for said quarter. 


(Signe “l) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 
| Subcontractors. 
Witness : 


(Signed) Joun W. LEE. 
(Signed) B. D. Hopkins, 
Postmaster at St. Albans, State of Vermont. 


(Endorsed: ) Draft. Route 38146. 4th quarter, 1880. The Vermont 
National Bank, St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


89 Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will 
please pay to The Vermont National Bank of St. Albans, Vt., or order 
the amount due, dollars and cents, out of any moneys due 
me on route No. 38146, in the State of Colorado, for the quarter ending 


M’ch 31, 1881. 
I certify that this is the only draft drawn on said route for said quarter. 


(Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 
Subcontractors. 
Witness : 


(Signed) Joun W. LEE. 
(Signed) B. D. Hopxrns, 
Postmaster at St. Albans, State of Vermont, 


(Endorsed :) Draft route 38146. eh CX 1881. The Vermont 
National Bank of St. Albans, Vt. (Sign N. Bishop, cashier, 
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Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will please 
pay to: The Vermont National Bank of St. Albans, Vt., or order the 
amount due, dollars and cents, out of any moneys due me on 
route No. 38146, in the State of Colorado, for the quarter ending June 
30, 1881. 
I certify that this is the only draft drawn on said route for said quarter. 


(Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 


Subcontractors. 
Witness : 
(Signed) Joun W. LEE. 
90 (Signed) B. D. Horkrns, 
Postmaster at St. Albans, State of Vermont. 


(Endorsed :) Draft route 38146. 2nd — 1881. The Vermont 
National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


Sr. ALBANS, VT., February 27th, 1879. 

The Auditor of the Treasury for the Post-Office Department will please 

pay to The Vermont National Bank, of St. Albans, Vt., or order the 
amount due, dollars and cents, out of any moneys due me on 
route No 38146, in the State of Colorado, for the quarter ending Sept. 30, 
1881. 

I certify that this is the only draft drawn on said route for said quarter. 
(Signed ) BRADLEY BARLOW, 
(Signed) J. L. SNDERSON, 

Subcontractors. 

W itness : 

(Signed) JoHn W. L&E. 
(Signed) B. D. Hopkins, 
Postmaster at St, Albana, State of Vermont. 


(Endorsed :) Draft route 38146, 3rd quarter, 1881. The Vermont 
National Bank, of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


Sr. ALBANS, VT., February 27th, 1879. 

The Auditor of the Treasury for the Post-Office Department will please 

pay to The Vermont National Bank, of St. Albans, Vt., or order the 
amount due, dollars and cents, out of any moneys 

9] due me on route No. 38146, in the State of Colorado, for the quvar- 
ter ending Dec. 31, 1881. 

I certify that this is the only draft drawn on said route for said quarter, 
(Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 

Subcontractors. 

W itness : 

(Signed) JonHn W. LEE. 
(Signed) B. D. Hopxrns, . 
Postmaster at St. Albans. State of Vermont. 


(Endorsed :) Draft route 38146. 4th quarter, 1881. Pay J. L. San- 


derson, or order, The Vermont National Bank of St. Albans, Vt. (Signed) 
C. N. Bishop, cashier. (Signed) J. L. Sanderson. 
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Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will please 
| pay to The Vermont National Bank of St. Albans, Vt., or order, the 
amount due dollars and cents, out of any moneys due me on 
route No, 38146, in the State of Colorado, for the quarter ending M’ch 
31, 1882. 
I certify that this is the only draft drawn on said route for said quarter. 


(Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 
_ Subcontractors. 
W itness : 


(Signed) Joun W. Lee. 
(Signed) B. D. Hopkins, 
Postmaster at St. Albans, State of Vermont. 


99 (Endorsed:) Draft. Route 38146. Ist quarter, 1882, The Ver- 
mont National Bank of St. Albans, Vt. (Signed) C. N. Bishop, 
vashier. 


Sr. ALBANS, VT., February 27th, 1879. 
The Auditor of the Treasury for the Post-Office Department will please 
pay to The Vermont National Bank, of St. Albans, Vt., or order, the 
amount due dollars and cents, out of any moneys due me on 
route No. 38146, in the State of Colorado, for the quarter ending June 
30, 1882. 
’ I certify that this is the only draft drawn on said route for said quarter. 
‘ (Signed) BRADLEY BARLOW, 
(Signed) J. L. SANDERSON, 
Subcontractors. 
W itness : 
(Signed) Joun W. Leer. 
(Signed) B. D. Hopkins, 
Poatmaster at St. Alhana, State of Vermont. 


(Endorsed:) Draft. Route 38146. 2nd quarter, 1882. The Vermont 
National Bank of St. Albans, Vt. (Signed) C. N. Bishop, cashier. 


6. A certified copy of orders of the Postmaster-General making fines 
and deductions for failures and deficiencies in performance of service upon 
mail route number 38146, as follows: 


93 Exuipir D. 


Post-OFrricE DEPARTMENT, 
Washington, D. C., December 8, 1885. 
i I certify that the annexed are true copies taken from the files and rec- 
ords of this Department. 

In testimony whereof I have hereto set my hand and caused the seal 
of the Post-Office Department to be affixed, the day and year above 
written. 

[SEAL. | (S’g’d) WM. VILAS, 

, Postmaster- General. 
| 6470——4 


the following cases, for the week ending Saturday, January 31st, 1880, 


UNITED 


STATES 


Vs. 


BRADLEY 


BARLOW ET AL. 


Ordered, That fines be imposed on contractors and deductions be 


made from their pay; also, that fines and forfeitures bé remitted in 


inclusive : 


No. of 
route 


38146 
38146 


No of 
route, 


38146 
38146 


Mamoaa to Ouray 


Termini of route 


Lake City to Mineral Point 


Date of delinquency 


Dec. 14 


Dec, °R 


15. 187 


1879 


Dec., 1879 


(Signed ) 


“ 


Annual 
State Contractors name. compensa Half trip. 
tion 
Colo L.. Voorhees ai 
do ae 1, 459 69 4 97 
Decision. 
Place of delinquency. Nature of delinquency. 
- Dedue 
Fines 
tiona. 
Onray Failure to arrive 7 
(juray tehind time ee 70 42 
On the routs Service not performed 124 64 


well 


DD. M. KEY, 


Postmaater-General. 


‘Ordered, That fines be imposed on contractors and deductions be made 
from their pay ; 
ing cases, for the week ending Saturday, May Ist, 1880, inclusive : 


No. of 
route. 


38146 


28146 


No. of 
route. 


38146 


38146 


Alamosa to Ouray 


Garland to Our ay 


Date of delinquency. 


Jan’ y 28 to M'ch 31, 1880 
5, 27, 1880 
During qr. 40 times, 1880 


M'ch 4, 


Jan’ry 29, 30, 31, 1880 


Termini of route 


(Signed) 


. Annual 
State. Contractor's name. compensa- 
Lion. 
Colo ...... L. Voorhees 36, 393 45 
I do ; 41,108 79 


Place of delinquency. 


Belford to Lake City 
Lake City od 


(uray ae ee 


Ouray 


Nature of delinquency. 


No service on 25 miles 
A 
Behind time; lost 86) 


nours. 


No through mail _...... 


D. M. KEY, 


Fines. 


also, that fines and forfeitu es be remitted in the follow- 


Half trip 


Deduc- 
tions. 


443 07 


Posatmaster-General. 


Ordered, That fines be imposed on contractors and deductions be made 
from their pay ; also, that fines and forfeitures be remitted in the folluw- 
ing cases, for the week ending Saturday, July 24, 1880, inclusive : 


No. of route. 


Annual 
Termini of route. State. Contractor's name compensa: 
tion. 
88146 Alamosa to Lake City...... ae L. Voorhees......... 11, 585 71 
38146 Lake City to Ouray ........ L  pesccntenal eR eer | 658 03 


Half trip. 


“tm 


UNITED 


STATES VS. 


BRADLEY BARLOW ET 


i ol 


eg Date of delinquency. Place of delinquency. Nature of delinquency. 
) Fines, Dedue 
tions. 
\ 34146 April 1 to May 11, 1880 Lake City and Belford. No service ; 25 miles 2772 % 
seeee | Bote Oy Be B.A | GUE. .iccce conncencos a RT ee ae pee ee = 
1820. 
April 13, 15, 16, 19. 1880. Ouray ...... PUTO OO GRR nancies ovtc-codl scceceees 
Ap'l 17, 20, 26, 1880 UG .cccce ccsese Exped., lost; mails duc 
April, 2 times ** ...... GE .ccocces Behind time , _? 
April, 8 times, May 26, Lake City...... SG BINS 5.000 wcncas cece eociecene: 
1RRY. 
April, 6 times, May 25, LakeCity.... Late; lost 265 hours ... 588 20 
180. 
(Signed) D. M. KEY, 
Poatmaster-General. 
; eal ' , 
Ordered, That fines be imposed on contractors and deductions be made 


No. of 
route. 


| see 


38146 


No. ot 
route, 


38146 


No. of 
route. 


38146 


Termini of route 


Li ke City to Ouray 


Remission 
Date of delinquency 


Remit, $324.00. 


(Signed) 


Termini of reute 
Lake City to Ouray 
Remission. 
Date of delinquency. 


Remit, $100.00. 


‘ Of the deduction reported to aaditor July 24th, 1880, result of clerical errer. 


(Signed) 


State. 


Colo 


Place of delinquency. 


(*) 


from their pay; also, that fines and forfeitures be remitted in the follow- 
ing cases, for the week ending Saturday October 9, 1880, inclusive : 


Remission 
Annual 
Contractor's pame compensa 
' . . 
—- Half trip. 
L. + oorhees “6, 658 03 36 51 
Decision. 
Nature of delinquency / 
, Deduc- 
Fines. tions. 
(*) (*) (*) 


*Of the redaction reported to anditor July 24th, 1880, it appears that failures were caused by un- 
usual and frequent snow storms. 


J. L. FRENCH, 


Acting Second Asst. P. M.-General. 


State. 


Cole 


Place of delinquency. 


- 


Second Assistant P. M.-General. 


Ordered, That fines be imposed on contractors and deductions be made 
from their pay; also, that fines and forfeitures be remitted in the follow- 
ing cases, for the week ending Saturday, November 6, 1880, inclusive : 


Annual Reniasion. 
Controctor's name. —— 
tion. Half trip. 


L. Veorheecs 26, 658 03 36 61 
Decision. 
Nature of delinquency. 
Dedac 
Fines tiene. 
{*) (*) (*) 


THOS. J. BRADY, 


P+) 


oz UNITED STATES VS. BRADLEY BARLOW ET AL. 


- 
Ordered, That fines be imposed on contractors and deductions be made 
from their pay ; also, that fines and forfeitures be remitted in the follow- 
ing cases, for the week ending Saturday, July 30th, 1881, inclusive : 
—— Annial 
eter Termini of route State Contractors name. compensa- Half trip. 
route. ti 
on. ? 
32146 Alamosa to Ouray Colo Luke Voorhees ... 15, 904 77 21 91 
Decision. ta is 
No. of . ' 
nemte Date of delinquency Place of delinquency Nature of delinguency 
Wines Deduc 
. . tions. 
38146 «April 12, 1881 , Mineral Point Failure to arrive nenbarteseouses 
April 13, 1881 er . Failure to depart. ...... ... 14. 91 


(Signed ) H.-D. LYMAN, 
Acting Second Asst. P. M.-General., 
Ordered, That fines be imposed on contractors and deductions be made 
from their pay; also, that fines and forfeitures be remitted in the follow- 
ing cases, for the week ending Saturday, April 22, 1882, inclusive : 


No. of , Anneal 
. nasate Termini of route State. Contractor's name. compensa- Half trip. 
tion. ' 
~~ | 
38146 Lake City to Mineral Point ...... Cole... L. Voorhees ..... 1,495 62 4 78 ’ 
« 


— ° 


Decision. 


No. of 


senate Date vf delinquency Place of delinquency. Nature of delinquency. 
| Fines. | Dedue- 
tions. 
38146 «Jan'ry 12, 1882 Mineral Point . Failure to arrive ae 
Jan ry 13. 1kKY eeece do ‘ Failure to depart adie : 4 78 


(Signed) H. D. LYMAN, 
Acting Second Aast, P. M.-General. 


Ordered, That fines be imposed on contractors and deductions be made 
from their pay ; also, that fines and forfeitures be remitted in the follow- 


ing cases, for the week ending Saturday, July 29, 1882, inclusive : ) 
; 
. . Annual ’ 
~~ Rog Termini of route State. Contractor's name. compensa- Half trip. » all 
tion. 
38146 Lake City to Ouray....... ED ceed) Ee COON ciectans Bae GP | cecocccecess 


Decision. 


. : 

No. of Date of delinquency Place of delinquency. Nature of delinquency. | 

route. . ”* wines Dedue 

—_ tiona. | 

: ' 

RNR | I ica cicrniitiicdinntinnatincsuuiiiiemmns Lost mail pouch........ 20 00 : 


(Signed) H. D. LYMAN, 
| Acting Second Aasistant P. M.-General. 
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96 7. The following map of the route 38146, as it originally ex- 
isted, and as it was after the order of October Ist, 1878. 


97 J. L. Kure, being called as a witness for the plaintiffs, and 

duly sworn, gave testimony which tended to prove that he was 
engaged in carrying the mail for the defendants from ini to Ouray, 
from November Ist, 1878, up to some time in February, 1879, and that 
not more than eighteen horses and six or seven men were required to per- 
form said service, and that eleven men and twenty-two horses would have 
been sufficient to carry the mail from Lake City to Ouray, by way of 
Barnum: that the —— speed actually traveled was about five or six 
miles an hour on this road ; that he was acquainted with the road between . 
Lake City and Ouray, by way of Mineral Point, and that it was one of 
the worst roads in the State, impassable for wheeled vehicles of any kind, 
and during most of the year traversable only by men on snow shoes. 

W hereupon the counsel for the plaintiffs asked the witness the following 
question : 

Q. Now, captain, taking the whole of the year through, winter and 
summer altogether, all considered in one, which was the least difficult to 
perform, to carry the mail over this mountain, by way of Mineral Point 
to Ouray, at the rate of a mile and a half per hour, or to transport it by 
way of Barnum around the stage road at a rate of 3 miles an hour? 

(To which question the defendants, by their counsel, then and there ob- 
jected, for the reason that the same was irrelevant and immaterial, and 
the court sustained said objection, to which ruling of the court the plain- 

tiffs, by their counsel, then and there excepted.) 
98 And thereupon the witness gave further testimony tending to 
prove that it would have required twenty-five or thirty men to 
have carried the mail from Lake City to Ouray, by way of Mineral 
Point. Thereupon the counsel for the plaintiffs asked the witness the fol- 
lowing question : 

“About what would you have to pay those men apieve for their services 
a month, for instance?’ 

(To which question the defendants, by their counsel objected, and the 
court sustained said objection, to which ruling of the court the plaintiffs, 
by their counsel, then and there excepted.) 

And thereapon the witness gave further testimony tending to prove 
that the road from Lake City to Ouray, by way of Barnum, was a very good 
road ; that, by a measurement made in 1877, it was found to be 100,5 miles 
in length, and that subsequently a toll road was constructed by one Otto 
Mears, between the same points, parts of which new read were finished 
during the time witness was carrying the mail. 

Thereupon the counsel for plaintiffs asked the witness the following 
question : 

“1 will ask you if the Mear’s road shortened the route between Lake 
City and Ouray to any extent; and, if so, to what extent ?” 

(To which question the de fend: ants, by their counsel, then and there ob- 
jected, for the reason that the same was immaterial and irrelevant, and 
the court said : 

The Court. The circumstance that the distance is less: than 110 miles 
from Lake City to Ouray, if that be a fact, is not relied on in this com- 


a ee “ 
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3rd. Allow contractor $10,663.26 per annum additional pay, being pro 
rata for 110 miles increase in distance. 


FRENCH. 


Special. French. Order No. 710; date, Jan. 23,1879; day-book, page 
42: wrote P. M. & contractor, 187. 


No. 2045, 


Date, September 30,1878: State, Colorado: No. of route, 38146; ter- 
mini of route, Garland and Ouray; length of route, 196 miles; No. 
trips per week, seven (7); contractor, Luke Voorhees; pay, $19,000 per 
annum. 

Notify the Auditor of the Treasury, for the Post-Office Department, 
that the subcontract of Bradley Barlow & J. L. Sanderson (whose post- 
oftice address is Saint Albans, Vermont), for service on this route at 
$19,000 per annum, from October Ist, 1878, to June 30, 1882, has been 
filed in this office. 

BRADY. 
R. 


Order No. 8518; date, Sept. 50, 1878; day book, page 20; wrote P. 
M. & contractor, 9: 30, 1878. 


Date, Oct. 1, 1878: State, Colorado; No. of route, 38146; termini of 


route, Garland and Ouray; length of route, 196 miles; No. of trips per week, 

seven (7); contractor, Luke Voorhees; pay, $19,000 per annum. 
104 J. L. Sanderson suggests that in lieu of service on route No. 

38166, Barnum to Ouray, service on this route be changed so as to 
embrace Barnum, increasing distance 110 miles, omitting service between 
Ouray and Mineral Point,10 miles, and reducing service to three trips per 
week Detween Lake City and Mineral Point, 36 miles, and to curtail serv- 
ice on route No. 38150 so as to end at Barnum, saving 21 miles, $5,179.51 
per annum. | 

Postmaster Lake City reports service on that portion of this route and 

Ouray impracticable on account of heavy snows. Charles Adams, special 
agent P.O. Department, reports that portion of route between Lake City 
and Ouray, via Burrows Park and Mineral Point, as impracticable e ‘ight 
months in the year, except by snow-shoe service, and suggests change of 
service from Lake City via Barnum to Ouray. 
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Ist. Omit service from Mineral Point to Ouray, 10 miles; reduce serv- 
ice four trips per week from Lake City to Mineral Point, 36 miles ; change 
service so as to embrace Barnum between Lake City and Ouray, increas- 
ing distance 110 miles, and allow contractor $7,699.65 per annum addi- 
tional pay, being pro rata from October Ist, 1878. Allow contractor one 
month’s extra pay on service dispensed with. 

2nd. Reduce schedule time from 72 hours to 36 hours from Lake 
105 City to Barnum, 110 miles, and allow contractor $15,994.77 per an- 
num additional pay, being pro rata, from October 1st, 1878. 


BRADY. 


O’d’red, No. 8600. Date, Oct. Ist, 1878. Day-book, page 21. Wrote 
P. M. & contractor 10, Ist, 1878. Do this. Brady. 


WASHINGTON, Sept. 30th, 1878. 
Hon. Tuos. J. Brapy, 
Second Laat. Poatimast: r-General Z 

Sir: To perform the service on route No. 38146, between Lake City 
and Ouray, on the present schedule of seventy-two hours, requires twenty- 
two horses and eleven men, and to perform the same service on a schedule 
of thirty-six hours it will require (66) sixty-six horses and twenty-two 
men. 


J. L. SANDERSON. 


Subscribed and sworn to before me this 30th day of September, 1878. 

[SEAL. | J. H. HERRON, 

: Notary Public. 
To the Postmaster-General : 

We, the undersigned citizens of Ouray and Hinsdale Counties, respect- 
fully ask you to establish a daily service of mail from Lake City to Ouray, 
via Cimaron and Los Pinos Agency. 

The distance from Lake City to Ouray by the proposed route is one 
hundred and ten (110) miles, over the whole distance of which there is a 
wagon road over which the mail can be carried the year round. 

The present route by which we now receive a daily mail is route 
106 number , via Burrows Park and the forks of the Animas; 
said route runs over exceedingly high ranges of mountains over 
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; 
which the mail can only be carried on horseback at the most favorable - 
season of the year, and for about six months of the year it Is impossible to 
take the mail over it in any way, greatly to the detriment of all the business 
interests of Ouray County. 
ROBERT G. HOWELL, 
Lake City, (County Judge of Hinadale Co. 
© D. DOUNTAM, 
Lake City, County (Clerk of Hinsdale (db. 
JOHN S. HOBBS, 
—- 


Lake City, (Commissioner Hinsdale Co. 
JAMES HAWELHAN, 
Lake City, Sheriff Hinsdale County. 
J. B. ABBOTT, 
Lake (ity, Surveyor Hinsdale Co. 
J. C. BELL, 
Lake City, ( ». Attorney. 
GEO. A. KELLOGG, 
Lake City, Treasurer Hinadale Co. 
WM. STORY, 
Attorney for flown of uray. 
& ©. (A eee 
Ouray, County Judge. 
I, A. LONG, 
fjuray, County (Clerk. 
L. BERRY, Ouray, (Commissioner. —_ 
NATHAN BROWNGARD, 
Ouray, Commisssione r. 
NATHAN WARD, Ouray, Sheriff. 
WM. GARNETT, 
County ¢ ommissioner. 


On the back of which said petition uppeared an indorsement as follows: 
LO7 1878. Sept. 20. Mise. Colorade. 


Petition of citizens of Ouray and Hinsdale Counties, Colo., endorsed 
and recommended by Hon. H. M. Teller, Gov. Routt, and others, asking 
for daily service from Lake City to Ouray, via Cimaron and Los Pinos 
Agency. 


I have examined into the nec ssitv of the service petitioned for in this ~ 
& the accompanying petition, and am convinced that the prayer of the 
petitioners should be granted. I therefore earnestly recommend that it be 
done without delay. 
N. M. TELLER. 
I fully concur in the above recommendation. : 
JOHN L. ROUTT. 
Respectfully referred to the Hon. Second Asst. P. M. General for his 
favorable consideration. I have always maintained that the dailv service 
: . - 


between Lake City and Ouray as at present established will prove imprac- 


> 
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ticable during eight months of the year, and can only repeat that if the 
service to Ouray is to be had daring these months it will become neces- 
sary to change the route vs asked for in the within petition at once and 
before winter sets in. 
CHARLES ADAMS, 
Spl. Agt. P. O. D. 


TurRNER: Is this a route” I mvite proposals from contr’s present. 


BRADY. 


[Post Office Department. Office of Special Agent Charles Adams, special agent P. 
O. D., Denver, Colorado, } 
FEBRUARY 7TH, 1878. 
Hon. Seconp Assr. P. M. GENERAL, 
( ontract Dirision. Washington, dD. in 

108 Sir: | have the honor to eall your attention to mail route No. 

38145 as advertised, to invite proposals for contracts to take effect 
on July 1 proxime. 

That portion of the route between Lake City, Colo., and Ouray, via 

jurrows Park and Mineral Point, cannot possibly be served during eight 
months of the year on account of natural difficulties to be encountered, 
deep snows and difficult trails over the mountains, unless by snow-shoe 
service, which would be unreliable, costly, and unsatisfactory to the people. 

A good wagon road open all the year from Lake City, via Barnum, to 
Ouray, although somewhat longer, is the commonly traveled route, on 
which the mail at present is being carried regularly and satisfactorily, and 
this route should be all means be designated as the proper mail route for 
the extreme western portion of Colorado. 

Service on the route from Lake City, via Sherman, Burrows Park, Tel- 
lurium, Animas Forks, and Eureka, to Howardsville should be three times 
a week in summer and once a week in winter, and would give ample mail 
facilities to the people. A branch route from Auimas Forks to Ouray, 
via Mineral Point, should be maintained as it is at present, but the main 
route to Ouray should be via Barnum. 

The. distance from Garland to Ouray is about 250 miles, and I would 
recommend that proposals in accordance with the above recommendations 
be advertised specially and at once, so that the service be not interrupted. 

Very respectfully, 
CHARLES ADAMS, 
Spe ce. Agt. P.O. D. 


On the back of which said letter appeared the following, to wit: 
109 February 8,1878. 38146. Colorado. Report of Special Agent 
Adams relative to mail service in Ouray, Hinsdale, and San Juan 
Counties, Colorado. 
WASHINGTON, Sept. 30th, 1878. 
Hon. Tuos, J. Brapy, 
Second Asat. Postmaster-General : 
Sir: In lieu of the temporary service ordered between Barnum and 
Quray I would respectfully suggest that such service be made by embrac- 
ing Barnum ov 38146 Garland to Ouray, increasing distance (110) one 
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hundred and ten miles, omitting service between Mineral Point and Ouray 
ten miles, and giving three-times-a-week service to Sherman, Burrows 
Park, Telurium, and Mineral Point, and curtailing route 38150 Saguache 
to Lake City twenty miles, and expediting the schedule from the present 
at pro rata of (72) seventy-two hours to thirty-six hours between Lake 
City and Ouray. 
Very respectfully, 
J. L. SANDERSON, 


On the back of which said letter appeared the following, to wit: 1878, 
Sept. 30. 38146, &c. Colorado. Suggestions of J. L. Sanderson as to 
change of service. Turner do this. Brady. 


LAKE Crry, CoLo., Feb. 5, 1878. 

Tuos. J. BRApby, 

Second Assistant Postmaste r-Clene ral: 

D’r Str: Your communication of Jan’y 28 came to hand to-day, 

and I hasten to reply. Route # 38146 en Garland, via Lake 
110 ~=—s- City to Ouray, going from Lake City to Sherman, Burrows Park, 

Tellurium, Animas Forks, Mineral Point [left —_ to Ouray, is 
impracticable for this reason: it is impossible for an animal to go beyond 
Burrows Park this winter, and this one is very mild so far. Last winter 
they had to snow-shoe from Sherman. The mail would have to be carried 
on snow shoes from Sherman to about 5 miles beyond Mineral Point on 
snow shoes; only about 15 miles of the distance could be carried the year 
round on a stage or pack-animal; would have to snow-shoe. The mail 
that leaves this office for Ouray is a very heavy one, from 20 to 30 miles 
every winter, and winter is‘our longest season here, but if the mail was 
carried fo from Lake City Barnum, and from Barnum to Los Pinos, 
Hot Springs, & Ouray, it would be a longer route, but would be the most 
practicable route for all seasons of the year. 

It can be earried on a stage the vear ‘round this way. 
Respectfully, 
‘HENRY D. RUGGLES, P. ¥M. 


[Indorsed. and appearing on the back of said letter was the following: 
February 13, 1878. 38146. Colorado. Communication from postmas- 
ter at Lake City relative to service from Lake City to Ouray. 


This article of contract made this 28th day of September, A. D. 1878, 
between Luke Voorhees, contractor, with the United States Post-Office 
Department, for transporting the United States mails on route No. 38146, 
from Garland to Ouray, State of Colorado, and Barlow and Sanderson, 
subcontractors, witnesseth, that whereas the said Barlow & Sanderson have 

been accepted as subcontractors for transporting the United States 
111 mails on route No. 38146, from the first day of October, A. D. 
1878, to the thirteenth day of June, A. D. 1882. 

Now, therefore, the said Barlow & Sanderson do covenant & agree with 
the said Luke Voorhees, and by these presents have covenanted and 
agreed, to transport the United States mails on the above-named route No. 
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38146, and for the period above mentioned ; that they, the said Barlow & 
Sanderson, will perform said service in strict aceordance with the postal 
laws of the United States, the regulations of the Post O. Department, and 
the order of the Postmaster-General, and that they will hold themselves, 
the said Barlow and Sanderson, responsible in damage to the said Luke 
Voorhees for any and all fines & penalties that may ensue from any vio- 
lation of said laws, regulations, and orders. It is also covenanted and 
agreed by the said Luke Voorhees, in consideration of the above under- 
taking of said Barlow & Sanderson, to transport the United States mails 
on said route No. 38146, and for the further consideration of une hundred 
dollars (the payment of which is hereby acknowledged), that they, the said 
Barlow & Sanderson, shall be entitled to and receive the entire pay that 
is or may become due to him, the said Luke Voorhees, contractor on said 
route No. 38146. This agreement to bind the heirs and legal representa- 
tives of the parties hereto. 
Witness our hands and seals this 28th day of Sept., A. D. 1878. 
LUKE VOORHEES. SEAL. 
BARLOW & SANDERSON. or 
W itness : 
H. A. I[ppines. 
M. SALISBURY. 


On the back of which contract appears the following, to wit: 
Sept. 28, 1878. 38146. Colorado. Subcontract of Bradley Bar- 
112 low & J. L. Sanderson. 


J. L. SANDERSON, being called as a witness, gave testimony tending to 
prove that he had been engaged in the business of mail carrying for forty- 
five years; that he had been associated with the defendant Barlow as a 
partner in mail contracts from about the vear 1860 to 1880; that the 
duties of said Barlow were to take care of the Washington business, which 
was procuring contracts, seeing to receiving money, &e., whilst the duties 
of witness were to take care of all the rolling stock in the western coun- 
try; that the said firm had general manager or superintendent and two or 
more division superintendents and a cashier in the State of Colorado, who 
took charge of the business in that State; that about the 25th of Sep- 
tember, 1878, witness was called to Washington by defendant Barlow con- 
cerning the change in route 38146, at which time he received the first 
intimation that the Post-Office Department desired a change in that route ; 
that he had been over the original route, 38146, except the mountainous 
part thereof between Lake City and Ouray ; that he was the person who 
made the affidavit of September 30th, 1878, concerning this service ; that the 
contemplated change made ip reality almost a new route; that the data upop 
which said affidavit was made was furnished him by the contract clerk of 
the Post-Office Department ; that he had never been over the route, nor 
had he received any direct information concerning the route contemplated 
by the change other than that furnished by the Department at Wash- 
ington through their maps, figures, and petitions; that the contract for 

carrying over the new route was actually consum’ated on the 30th 
113. of September, 1878, contemplating the commencement thereof on 
the next day, October Ist, 1878; that he immediately advised his 
agent by telegraph to stock the road and put on the service at once; that 
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his attention was called to the letter of General Adams and \the petitions 
and endorsements asking for the change; that his letter addresses to the 
Second Assistant Postmaster-General was based upon what he had seen in 
those petitions and recommendations, and was written at the request of 
the officers of the Department ; that the affidavit made by him was made 
at the request of the contract clerk of the Post-Office Department, and 
was based on the recommendation of the people of Colorado and General 
Adams: that the 72-hours schedule was taken from the mountain-route 
time, which was a mile and a half an hour, and was fixed by the Depart- 
ment themselves on the 30th day of September; that his affidavit and 
estimate of 11 men and 22 horses to perform the service over the new and 
increased route in 72 hours was made at the request of the contract clerk 
(Mr. Turner) of the Post-Office Department ; that being asked bv said 
clerk how much stock it would take to perform the service in 72 hours, 
witness replied that it was all wild, that he had never been over the road ; 
and being further asked by said clerk to base it as nearly as he could, wit- 
ness replied it would only be a jump, and thereupon made the estimate 11 
men and 22 horses, and brought in the statement which he now admitted 
was an error on his part; that at the time of making the statement all 
was blind to witness and to the Department ; that when the proposition 
of expedition was made to witness Mr. Turner asked witness what amount 
of stock it would take in 36 hours, to which witness in like manner re- 

plied that it was all wild to him, that he had never been over the 
114 si route, but would make as close, good statement as: he could, and 

thereupon estimated 22 men and 66 horses, but got it too high, in 
case he were to make the statement again ; that such estimate was witness’s 
judgment, and that he did it as well as he knew how, as near as he thought 
was right ; that from witness’s experience as a mail contractor, and with the 
creation of new routes in new territories, he considered the estimates by 
him at that time were fair; that he made them according to the best of 
his judgment at the time, but admitted, in view of facts, as subsequently 
ascertained, that he made a mistake in the estimate of 11 men and 22 
horses on the 72-hour schedule, as all was new and wild, and it was a 
mistake he could not help. 

That witness knew at time Turner, the contract clerk, gave him schedule 
time of 72 hours that it would be a long schedule for a road such as was 
described in petitions for change ; that witness never told eny Govern- 
ment officer that the schedule time of 72 hours was excessive, but made 
estimate that according to that estimate he was to use 66 horses and 22 
men ; that up to July, 1880, less than 30 horses and 12 men were used ; 
that in July, 1880, four-horse coaches were put on the route for general 
staging business, not for mail entirely ; that then about 50 horses and 22 
men were put on the route; that witness never corrected his estimate of 
66 horses and 22 men upon which he was drawing pay, but, though not 
using such number, continued to draw pay from the Government therefor. 

Thereupon defendants’ counsel asked as follows : : 
Ltd Q. How many men and horses, in your judgment, would. it take 
to traverse that route on a schedule of 72 hours? | 

(To which question the plaintiffs’ counsel objected, for the following 
reasons, as stated by Mr. Douglass: ‘“ This Mr. Sanderson made an aff- 
davit, in the most positive form possible, in which he swore that to carry the 
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mail on a schedule of 72 hours 22 horses and 11 men would be required, 
and that upon a schedule of 36 hours 66 horses and 22 men would be re- 
quired. Now they find from our proof that it will be utterly impossible 
for them to show that the second branch of that affidavit was true; they 
admit that was falxe, but seek to excuse themselves from the effect of one 
falsehood by showing that there were two. We contend that they are 
estopped from so doing.” But the court overruled said objection, to which 
ruling of the court in overruling said objection the plaintiff, by its coun- 
sel, then and there excepted. ) 

To which objection the witness replied as follows : 

A. As I said before, they asked me all these things, the clerk of the 
Department did. It was the best of my judgment. I admit I made an 
error; | could not help it; it was all wild. I say you can take and carry 
that mail in 72 hours with 12 horses and extra horses, making 14, and 6 
or 7 men. I madea mistake there; I admitted it was wild—that was 
wild; it was new—everything was new. 

Upon cross-examination the witness identified the following letter as 
having been signed by him, and the same, with the endorsements theron, 
was offered in evidence by counsel for the plaintiffs : 


116 W AsHINGTON, Sept. 30th, 1878. 
Hon. Tuos. J. Brapy, 
| Second Ass. Postmaater-General : 


Sir: In heu of the temporary service ordered between Barnum and 
—— | Ouray, I would respectfully suggest that such service be made by embrac- 

| ing Barnum on 38146, Garland to Ouray, increasing distance (110) one 

’ hundred and ten miles, omitting service between Mineral Point and Ouray, 
ten miles, and giving three-times-a-week service to Sherman, Burrows 
Park, Telurium, and Mineral Point, and curtailing route, 38150, Sauguache 
to Lake City, twenty miles, and expediting the schedule from the present 
at pro rata of (72) seventy-two hours to thirty-six hours between Lake 
City and Ouray. 

Very respectfully, 


J. L. SANDERSON, 


: On the back of which letter was indorsed the following, to wit: 1878, 

| ' Sept. 30. 38146, &c. Colorado. Suggestions of J. L. Sanderson as to 
change of service. Turner, do this. Brady. 

BRADLEY BaRLow, being called as a witness for the defendants, gave 

testimony tending to prove that he had been engaged with J. L. Sander- 

son about 20 years in the business of mail carrying in many of the States 

and Territories of the United States: that his part of the business was to 

obtain contracts from the Government of the United States, make settle- 

ments with the Department for such services, and receive payments there- 

for and remit the same to Mr. Sanderson, who had the active management 

of the business in the various places where it was carried on; that he was 

in Washington about every quarter, and spent a considerable portion 

117 = of _ his time there in attending to his branch of the business and in | 

| looking after conflicting interests between the defendants and other | 

contractors from the Government; that he was at Washington in the | 
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month of September, 1878 ; that the orders put in evidence hy the defend- 
ants, by which route No. 38146, from Lake City to Ouray, was changed 
via Barnum, and the time expedited and additional compensation allowed, 
were made under the following circumstances, viz: That witness’s attention 
was called to the subject by the Second Assistant Postmaster-General and 
the clerk in the contract office of the Department, who said that there 
were representations in the Department that it would be impracticable to 
carry the mail over the route as it then existed, and that strong pressure 
had been brought upon the Department to change the route in the way it 
was subsequently changed by the orders theretofore put in evidence ; that 
upon the recommendations being shown to him (being the same documents 
accompanying the orders changing the route, &c.), he was asked if the 
defendants would be willing to do the service in that way ; that the matter 
was discussed, and he sent or telegraphed for defendant Sanderson to come 
Washington ; that there were repeated conferences, and the officers 
seemed very desirous about it, in view of the representations that had 
been made to them and of the petitions to change the service in the 
original contract and turn it by way of Barnum; that such conversations 
preceded the making of the orders for the change; that the route in (ues- 
tion had been aw: arded to another contractor (Mr. Voorhees), the defend- 
ants having had the contract for the previous four years, and that 
witness was at Washington for the purpose of negotiating for the sub- 
contract under V oorhees ; that in the mean time the defendants were 
performing the service for Voorhees; that defendant Sanderson 

118 came to Washington a few days before the Ist of October, 1878, 
when the order ¢ hanging the route was made; that on the same day 

on which the route was changed the time was e xpedited from 72 hours to 36 
hours ; that such expedition was not made at the request of himself or de- 
fendant Sanderson ; that the Second Assistant Postmaster-General and the 
contract clerk spoke to him about it; that he was present when the state- 
ment or affidavit of the 30th of September, 1878, was made by the de- 
fendant Senderson; that the Second Assistant Postmaster-General said 
that the Department desired to expedite the schedulr of time, and that the 
service would be paid for according to the increased cost of the service pro 
rata with the original contract, and for that purpose the affidavit was 
made: that the schedule of 72 hours mentioned in the affidavit or state- 
ment was arrived at by the chief clerk in the Department by making a 
schedule in proportion to the schedule on the original route from Lake 
City to Ouray, which was 30 hours for 46 miles, and which would make 
the schedule on the increased distance of 110 miles about 72 hours; that 
the chief clerk and the Second Assistant Postmaster-General. fixed the 
schedule, and the contractors had nothing todo with fixing it; that on the 
30th of September, 1878, at the time the affidavit of defendant Sanderson 
was made there was no schedule of 72 hours, but there was a schedule of 
30 hours for 46 uation, and there was no service on that day that required 
a schedule of 72 hours; that neither defendant Sanderson nor witness 
knew anything about the practieability of the route that was recommended, 
but based all they did upon such information as the Department gave 
them ; that witness had never been over the route recommended, and de- 
fendant Sanderson said he had never been; that iv was a sup- 

119 __ posititious thing ; that the officers of the Department knew that 
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neither defendant Sanderson nor witness had ever been over the route, 
because witness so informed them; that defendant Sanderson based his 
estimate on the service under a schedule, which he considered would cost 
about the proportion to which he testified, but of the route of which he 
knew nothing save from such representations as were in the Department ; 
that neither witness or defendant Sanderson had any facts or know!l- 
edge about that route, except that they were running the service and car- 
rying the mail upon that portion of it between Barnum and Lake City on 
another contr act, which was all of the proposed new route of which they 
had any knowledge ; that the information which they received from the 
officers of the Post-Office Department was that there had never been any 
mail carried over the residue of the proposed new route by the Depart- 
ment, but that it was a practicable route for a wagon, being an old road 

portion of the way, and that the distance was 110 miles; that the offi- 
cers of the Department had determined to make the changes which they 
did make, and requested the defendants to make an estimate of what the 
expedition would cost ; that the officers of the Department determined, if 
the schedule was satisfactory, they would make an order changing the 
route; that the said officers knew that the defendants had no personal 
knowledge of the matters stated in the affidavit ; that the orders making 
the change were made on the Ist of October, to which defendants yave 
their consent on the 30th of September, the orders going into effect the 
next day. 

Thereupon defendants’ counsel asked the following question : 

(). ] wish you would state, Mr. Barlow, to the court and jury, 
120 under what circumstances, so far as you know, that order was 
made, and what led toit. What brought it about? 

(Objected to.) 

Mr. Doveias. The order stands for itself; all that precedes it is 
merged in it. n general principles the «defendants cannot give in evi- 
dence any parole testimony to impeach or impair the contract. Do you 
propose to explain or modify it? 

Mr. Dixon. We propose to have before this‘court and jury the cireum- 
stances under which that contract was made. 

(C)bjection overruled. To which ruling of the court, in overruling said 
objection, the plaintiffs’ counsel then and there excepted.) 

The witness having further testified in regard to the circumstances 
attending the change of said route, the defendants’ counsel asked the 
witness: 

Q. State whether or not that affidavit was not made in the expectation 
of the change to 110 (referring to the sworn statement of J. L.. Sanderson) ? 

(Objected tu. Objection overruled. To which ruling of the court, in 
overruling said objection, the plaintiff, by its counsel, then and there ex- 
cepted.) 

Upon redirect-examination, the witness having testified that Sanderson 
came to Washington in September, 1878, at his request, the defendants’ 
counsel asked the following question : 

Q. This letter of Mr. Sanderson’s, dated Sept. 30th—this letter that 
your attention was called to—do you know how Mr. Sanderson came to 
write that letter? 


(Objected to by plaintiffs’ counsel, because Mr. Sanderson is the best 
6470——4 
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121 witness upon that 9 Objection overruled by\ the court. 
To which ruling of the court in overruling said objection, the 
plaintiff, by its counsel, “the n and there excepted.) 


HARLEY SANDERSON, being called as a witness for the defendants and 
duly sworn, gave testimony tending to prove that he was familiar with the 
route from Garland to Ouray, and was a general superintendent for the 
defendants upon this and other routes, and also further testimony upon 
other points not material to the issues in this proceeding in error, there- 
upon the defendants’ counsel asked the witness the following question: 

QQ. How many men and horses, in your judgment, would it have re- 
quired to carry that mail from Lake City to Ouray over this extended 
route on a schedule of 72 hours or three days? 

(To which question the plaintiffs’ counsel objected, because the defend- 
auts are estopped from denying what their own affidavit states. But the 
court overruled said objection: to which ruling of the court in overruling 
said objection, the plaintiff, by its counsel, then and there duly excepted.) 

To which question the witness replied as follows : 

A. I should think 12 or 14 horses could do it. 

(2. On three days’ time? 

A. Y es, sir: I should think 12 

And thereupon, after further testimony for the defendants, which is 


immaterial to the issues involved in this proceeding i in error, the defend- 
ants rested their case. 


or 14 horses could do it. 


122,123 Thereupon W. W. SroppARD was called as a witness for the 
plaintiff in rebuttal, and being duly sworn, gave testimony tend- 
ing to prové that he was postmaster at Ouray during the month of Octo- 
ber, 1878, and that in his official capacity he made out reports of the ar- 
rival and departure of the mail at Ouray during said month in duplicate, 
one of the same being forwarded to Washington at the end of said month; 
and the witness identified the following as one of said duplicates : 
Trips per week, 3 
Register of arrirals and departures for the month of October, 1878. Poast-office at Ouray, 
County of Ouray, State of Colorado. Route No. 38146, from Garland to Ouray, Colo, 
Contract time of arrival,7 p. m.; contract time of departure,6 a.m. Name of contrac- 


tor, Luke Voorhies. Name of carrier, George Gardner. Mode of carrying the mail, horse- 
back and buckboard. 
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The mail was carried daily up to Oct. 10, ’78. 
Duplicate. 

Certified to be correct by W. W. Stoddard, P. M. 
Duplicate. : 


(Endorsed:) Time reports, October, 1878. 


124 The above report was thereupon offered in evidence by the 
plaintiffs’ counsel (the right to offer the same as a part of the plaint- 
iffs’ case having been previously reserved). 

And no further evidence being offered, either by the plaintiffs or the 
defendants, the court of its own motion said: 

“T will get you gentlemen to state the propositions upon which you rely, 
the questions of fact upon which you expect to recover, and I will see 
whether I can agree with you.” 

Mr. Dove ass. In the first place, there is a small item of about twelve 
or thirteen hundred dollars, with interest, which was paid for the month 
of October for service not performed. Four-sevenths of the service by 
way of Barnum on this 110 miles of road was not performed ; the amount 
of that is something like twelve or thirteen hundred dollars with interest ; 
that is, of course, a small item. 

The next proposition upon which we seek to recover is the misunder- 
standing or the mistake of fact of the Department in making allowance 
for additional service or additional speed, based upon the theory that it 
required sixty-six horses and twenty-two men to perform the service, when 
in fact it only required, as we say, not over eleven men and not at any 
time over twenty-eight horses. . Now, there are various ways by which we 
reach that conclusion, if your honor wishes me to state them. 

We also seek to recover upon the ground that the allowance in this case 
for additional service was in violation of section 3960 as well as 3961. 

Section 3960 provides that the allowance for additional service shall 
125 not exceed the exact proportion which the original service bears to 

the compensation in the original contract. We eontend that the 
original service in this case means the whole service in the original contract, 
and must include that portion of the rvad which lay between Garland and 
Lake City, as well as that which lay between Lake City and Ouray. If that 
is true, you must take the average speed under the whole contract of three 
and one-half miles an hour at the rate of $96 a mile per vear as the true 
basis. But upon the 110 miles by way of Barnum the service was performed 
at the rate of three miles an hour, or less than the average speed on the route 
as originally let, yet the allowance on the 110 miles is two and and one- 
half times as much, and we contend that that was a clear violation of the 
section, which says that snch allowance shall mot be in excess of the exact 
proportion. We contend the original service means the whole service, 
not some isolated portion. Or, if we take the position of the other side, 
& take this forty-six miles over the mountain trail as the original service 
within the meaning of the law, & which the statute makes the basis of 
computation for the 110 miles, if we take that as the basis for schedule 
time, we must also take it as the basis for stock and carriers, because we 
must be consistent in this thing. If it constitutes the basis of the impor- 
tant element of time, it must also constitute the basis for stock and car- 
riers ; and therefore, in order to conmpute under the law the item of com- 
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pensation, we must take the number of horses and men necessary to transport 
the mail trom Lake City to Ouray over the mountain trail. Now, from 
the evidence in the case, that number appears to have been ten borses and 
five men for forty-six miles. Taking that as a basis for computing what 

it would be for 110 miles, we find it amounts to just what Mr, San- 
126  derson swore to in the first half of his statement. Taking ‘the 22 

horses and 11 men as the basis for computation in connection with 
the number used on the 36-hour schedule by way of Barnum, we find the 
allowance to have been largely in excess of what could be allowed under 
section 3961, 

Thus from every standpoint the allowance was made illegally as well 
as in mistake of fact, and we claim the right to recover accordingly as 
contemplated by section 4057 and under the principles of common law. 

The Court. The proposition advanced by the Government is not alto- 
gether acceptable to me. 

Mr. Drxon (addressing the court) said: It is hardly necessary for me 
to vecupy any time in discussing section 3960; that section provides that 
where a mail route is extended, that is to say, the distance is enlarged, that 
the carrier shall have compensation in proportion to the original contract 


rice: as, for example, he is carrving a hundred miles at a given rate of 
] | ying Zz 


speed per mile, and at a given number of dollars per mile for that carriage. 
[f that road is doubled in length, that section. as | understand it, gives the 
carrier the same rate for the additional transportation that he had under 
his original contract. Now these contracts are all let, as your honor will 
see, with a view to the appheation of this provision of the statute. This 
contract provides in substance, as a ~art of this contract, that if this 
route should be extended that the additionel price should be paid ; 80 
the proof in this case being, if your honor please, that this reute was ex- 
tended 110 miles, and the orders and evidence here showing that for that 

110 miles increase, which under the pleadings the court has not 
127 permitted to be controverted, it is a mere matter of computation 

that the money which we received for that 110 miles (should be 
exactly in proportion under the schedule). 

This contract divides this route from Garland to Ouray into two distinct 
portions. I suppose that is a common way of letting these 
The Court. They divided it as to time, but not as to compensation. 

Mr. Dixon. Of course the bidder had to bid for one entire compensa- 
tion per mile, or in a gross sum. It is a matter of fact that that the 
Government letting this contract for a gross sum per annum, they don’t 
let by the mile, but in reckoning the increased distance the way this line 
was increased on the Garland end, or on the Ouray end, wherever it was 
increasea, there is no other way, I submit, if your honor please, of ap- 
plying that statute, saying we should have our pay increased in propor- 
tion, except it was done by the mile. 

The Court, It is not necessary to go upon that principle, because the 
statute is simply limiting; it says it shall not be in excess; it* was not 
necessary to adopt that principle at all in letting any. 

Mr, Dixon. The contract provides that when it is increased that we 
get it in proportion ; that is a part of our contract. 

The Court. The statute does not provide that you shall have so much 
a mile for the extension ; but the contract says, and the statute says, it shall 
not be in excess of that. 
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Mr. Dixon. I am reading ov the second page of this: “ It is 
128 hereby stipulated and agreed by the suid contractor and his sureties 
that the Postmaster-General may discontinue or change the schedule 
or termini of the route, alter, increase, or decrease, or extend the service, 
in accordance with law, he allowing a pro rate increase of compensation 
for uny additional service thereby required, or for increased speed, if the 
employment of additional stock or carriers is necessary. Now, that clause 
divides itself into two parts; the first part of that stipulation is, if they 
increase this service they shall pay us pro rata. Now, if we agreed ander 
the original contract to carry this mail for the distance of forty-six miles 
at $96.93 a mile, which I believe is the exact sum which was allowed for 
the whole, and they increased it 110 miles, then we should have 110 times 
$96.93 added to our pay ; that is the pro rata. 

The Court. If you put it at the rate of speed on the other end of the 
line, it would be an entirely different thing. 

Mr. Dixon. The only question we have got to discuss before this court 
is a question of the power of the Post-Office Department to make this 
increase. They have reserved the right. Our contract says we shall be paid 
pro rata. Lsubmit when they in increase that distance our pro rata is 
$96.93 per mile. 

But we have got something more than that, the verv records we intro- 
duced here show that the Department always, and in this case particularly, 
understand what that pro rata is. Then, again, bevond the statute in the 
contract, the contract says it is not in excess, and then provided for it ab- 
solutely. 

The Court. Why do they bind themself to pay at the pro rata ; why 
should they? The statute does not require it. 

Mr. Dixon. If your honor please, the statute don’t prohibit it. 

129 I don’t think this court is going to sav that because the statute 

don’t prohibit, the proper officers of the Department have not 

the power to go up to that sum. They have a right under that statute 

to contract; the statute don’t prohibit it; the statute don’t say you shall 

not give the pro rata, it simply is prohibitory upon the power of the De- 

partment to give anything more. That section, 3960, says nothing about 
speed. 

The Court. You are at liberty tu go before the jury upon all the cir- 
cumstances relating to the making of this contract. I think it is clear 
enough that if the contract had been made by a person acting in his own 
right for the carriage of these mails,and afterwards parties had agreed upon 
such change as was here made, and the person contracting for the service 
proceeded to make settlement according to the terms of the contract, of 
the new agreement as made, that he could not afterwards complain of any- 
thing that was done under it, could not recover back any moneys paid un- 
der it. These men in the Department, acting in a representative capacity, 
if they assume to doa thing wilfully wrong, and the other parties also 
unite in that, the parties with whem the contract is made, it would seem 
to me that the Government may be entitled to sue for it and recover the 
amount which is overpaid. In that view I agree that it must appear to 
the jury that the officers of the Department, Brady and his clerks, were 
joined in the wrong, if any was committed; that the parties deliberately 
set about making this contract in this way so as to increase the amount be- 
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yond what could have been properly allowed for the servige. In that 
view, if the jury so find, then the question come: to the point whether the 

contract was fraudulently made by the officers and by the contractors. 
130 * * pp? 3 ef + . * * 


The Court. The question is whether this contract was fraudu- 
lently made, this extension of service, in the way in which it was made, 
from Lake City to Ouray. 

Mr. Dovetass. Then does your honor hold that our argument must 
be restricted to the question of fraud alone ? 

The Court. Yes, sir. 

Mr. Douatass. That, of course, does not apply to the item of $1,300 
allowed during the month of Octcber ? 

The Courr. As to that item I am inclined to think that if the Depart- 
ment, having the power and authority to make the deduction from the 
service, and having received notice of the way in which mail was carried, 
failed to make it at the time, they are concluded by it. 

To whieh ruling and opinion of the court the plaintiff, by its counsel, 
then and there duly excepted. 

And thereupon the plaintiff, by its counsel, prayed and requested the 
court to instruct the jury as follows : 

[Instruction I. The law regulating extra and additional compensation 
for extra or additional service performed by mail contractors is found in 
sections 3960 and 3961 of the Revised Statutes. 

Sec. 3960 provides as follows : 

“Sec. 3960. Compensation for additional service in carrying the mail 
shall not be in excess of the exact proportion which the original compen- 
sation bears to the original service.” 

When it becomes necessary to add new service, as, for instance, by in- 

creasing the length of the route, this section expressly limits the 
131 compensation which may be allowed for such additional service, 


and it absolutely precludes any loose guessing as to the amount of 


the additional service or the amount which may be allowed as compensa- 
tion therefor. It limits it to an amount not exceeding the exact propor- 
tion which the original service bears to the original compensation, and 
if payments are niade in excess of such exact proportion upon the strength 
ot any erroneous guesses or estimates, then when the facts are ascer- 
tained it is made the duty of the Postmaster-General to cause suit to be 
brought to recoyer back the excess so paid, and for every dollar so re- 
ceived in excess the contractor is liable to the Government. 

Instruction LI. This provision of section S960 is absolutely binding, 
and any allowance beyond it is illegal. In computing the compeusation 
the whole original service must be considered, and in this case the com- 


pensation for any increase of service from Lake City to ( uray by way of 


Barnum should have been computed upon the basis of the entire route 
from Garland to Ouray as it originally existed, and not upon any mere 
fraction of the route, as from Lake City to Ouray. If the compensation 
upon such extra original route was $96.59 a mile, then no officer had any 
power to allow or pay any greater rate per mile for the increased service, 
and if any such additional allowance was made the same was illegal, and 
you should render a verdict for the amount so paid. 

Instruction III. Section 3961 provides: “ No extra allowance shall be 


~~» 


age 
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made for any increase of expedition in carrying the mail anless thereby 
the employment of additional stock and carriers is made necessary, 
132 and in such case the additional compensation shall bear no greater 
proportion to the additional stock and carriers necessarily emploved 
than the compensation in the original contract bears to the stock and car- 
riers necessarily employed in its execution.” 

This section expressly limits the additional compensation which can be 
received by the contractor or paid by the Department for increase of 
speed. It limits such compensation strictly to an inerease proportioned 
to the additional number of stock and carriers rendered necessary by the 
increase of speed; and if no additional stock and carriers are made nee- 
essary by the increase of speed, then the law forbids any increase of pay, 
and such allowance if paid can be sued for and recovered back. 

This section is absolutely binding, and in this case should it appear that 
no additional stock and carriers were made necessary by fixing the time 
on this route from Lake City to Ouray at 36 hours, then any extra com- 
pensation was illegal. Or, in other words, if the defendants could have 
carried the mail by way of Barnum in 36 hours with 22 horses and 11 
men, they were not entitled to a dollar of extra compensation, and the 
Government is entitled to recover the same if such was paid ; or if the de- 
fendants required additional horses and carriers, but such were less than 
they represented, viz, 66 horses and 22 men, then all extra compensation 
received for horses and carriers not made necessary and not used can be re- 
eovered in this action, and you should render a verdict for the same. 

[Instruction LV. In addition to these sections, the law further pro- 

vides, in section 4057, as follows: 
133 “Src. 4057. In all cases where money has been paid out of the 

funds of the Post- )ffice Department under the pretense that serv- 
ice has been performed therefor, when, in fact, such service has not been 
performed, or as additional allowance for increased service actually ren- 
dered, when the additional allowance exceeds the sum which, according to 
law, might rightfully have been allowed’ therefor, and in all other cases 
where money of the Department has been paid to any person in conse- 
quence of fraudulent representations, or by mistake, collusion, or miscon- 
duct of any officer or other employee in the postal service, the Postmaster- 
General shall cause suit to be brought to reeover such wrong or fraudulent 
pavment or excess, with interest thereon.” 

This section is notice to all the world, and especially to mail contractors, 
that if payments are made to or received by them from the Post-Office 
Department in mistake of fact, or in excess of what the law allows, they 
are not only liable to be sued for the same, but it is the duty of the 
Postmaster-General to cause such suits to be brought. Every dollar of 
extra or additional compensation, therefore, received by a contractor in ex- 
cess of the amount allowed by law, is received by him at his peril, and with 
the knowledge that he is liable to be called upon to refund the same at any 
time in a suit brought by the Government for its recovery. 

Instruction V. If the jury believe from the evidence that the por- 
tion of the route in this case between Lake City and Ouray by way of 
Rarnum was expedited, aud extra compensation allowed therefor in the 
sum of $15,964.77 per annum upon the supposition that 66 horses and 22 
men would be necessary to carry the mail over said portion of said 
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134 route upona schedule of 36 hours, whereas in fact ther€ was no in- 
crease whatever in the number of horses and men required above 
the number which the defendants, or either of them, swore were necessary 
to perform said service on a schedule of 72 hours, then the Government 
can recover every dollar so paid, for in that event it was all paid in viola- 
tion of the law. | 
Instruction VI. In determining these questions you are to consider 
only the number of horses and men actually necessary to carry the mail, 
and you are to exclude from your consideration all horses and men which 
were employed, or which might have been employed or were rendered 
necessary in carrying passengers or express matter in the general stage 
business of the contractor. It is no purpose of the law to permit a con- 


tractor to secure double pay for freight and passengers under the guise of 


carrying the mail. You will therefore determine from the evidence how 
many horses and men were necessarily employed between Lake City and 
Ouray, by way of Barnum, in carrying the mail exclusively, or how many 
would have been necessary to carry the mail exclusively, without any 
reference to the freight or passenger business. 

Or, in other words, if defendants could have carried the mail in a wagon 
drawn by two horses, and, by reason of their being carriers of passengers 
and freight, they were required to use four or six horses and a stage to 


carry their passengers and treight, they could not charge the expense of 


additional horses, vehicles, and carriers to the Government. 
Instruction VII. In determining the amount of compensation which 
may be allowed for additional service, the character of both the 
135 original and. the additional service must of course be considered, 
including the speed at which the two services are performed and 
the character of the roads traveled, the condition of travel being an essen- 
tial consideration. 

If, therefore, the jury believe from the evidence that the original con- 
tract road from Lake City to Ouray over the mountain by way of Min- 
eral Point was a very difficult road to travel, traversable in part by pack 
animals only, and for a large portion of the year impassable except by men 
on snow shoes, whilst the road from Lake City around by way of Barnum 
was a reasonably good mountain road, over which the mail could be ear- 
ried at the speed adopted as easily as it could have been carried over the 
first ronte at the speed named in the contract, taking the whole year 


through, then the allowance for expedition was all in excess of the exact’ 


proportion which the original compensation bore to the original service, 
and it was all paid in violation of law, and can be recovered back, and 
should be included in your verdict. | 

Instruction VILI. Lf it appears from the evidence that during the 
month of October, 1878, the defendants only carried the mail or had it 
carried between Lake City and Ouray three times a week, and yet received 
pay for daily service, then the payments for the service not performed were 
made in violation of law, and may be recovered back, and should be in- 
cluded in your verdict, provided the defendants were not prevented from 
performing the daily service by natural obstacles which they could not 
overcome, 

Instruction IX. The original contract in this case obliged the defend- 
ants to carry the mail from Garland to Ouray at an average speed of about 
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3.44 miles per hour, and at a compensation of $96.93 per mile per 
annum. 
136 If therefore an additional service of 110 miles was added, at a 
less speed, and yet two and a-half times as much pay per mile was 
allowed and paid for the same, then such allowance was made and paid in 
violation of law, and no matter whether it was paid by the Government 
officials in fraud, or in mistake merely, every dollar so paid in excess of 
$96.93 per mile (or $10,663.26 per annum) can be recovered back, and it 
is your duty to render a verdict accordingly. 


But the court refused to give all or any one of said instructions as prayed 
by the plaintiffs, to which ruling of the court in refusing to give all or any 
one of said instructions, the plaintiffs, by their counsel, then and there ex- 
cepted, 

And thereupon the court charged and instructed the jury as follows : 


Charge to jury. 
In the cireuit court of the United States, December 18th, 1885. 


THE UNITED STATES 
ix 


Bartow & SANDERSON. } 


Ha.err, J. (orally) : 

This contract, gentlemen, is dated March 15th, 1878, and provides for 
carrying the mail from Garland, by way of Fort Garland and other points, 
to Lake City, and thence by way of Sherman, Burrow’s Park, Tellurium, 
and Animas Forks, to Ouray and back, seven times a week, from the first 
day of July, 1878, to and including the 30th day of June, 1882 ; and the 

contractor, Mr. Vorheis, was to receive $19,000 for this service. 
137 That was at the rate, as stated by counsel, of $96.39 per mile for 

the entire distance. The entire distance was 196 miles. There is a 
schedule attached to the contract, in which the time is given. It was pro- 
vided that mail should leave every day at 8 p. m.—leave Garland—and 
arrive at Lake City in 27 hours, and should be carried back from Lake 
City in the same time ; and then it should leave Lake City at 1 a. m., daily, 
and arrive at Ouray in 30 hours, and be carried back in the same time. 

Now, it is said, and the evidence tends to prove, that as to the part be- 
tween Ouray and Lake City, it was found impracticable to carry the mail. 
In the summer time it could be carried with pack animals, but for several 
months, the greater part of the vear, during the fall, winter, and spring, 
it could only be carried by men on snow shoes, and, perhaps, not at all 
part of the time. It may be said, upon the evidence, that it was ascer- 
tained that practically the contract could not be executed as to the part 
between Lake City and.Ouray, not in the time provided in this contract, 
of thirty hours, which was a rate of speed of one and one-half miles 
per hour, about, nor in any time—it could not be done at all. So that, in 
the condition of things, we have a contract which was capable of being 
earried out, as far as Lake City, that is, between Garland and Lake City, 
and incapable of execution between Lake City and Ouray. 
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Now, in that state of affairs, it seems, I may remark, that Some of the 
people residing at Ouray and elsewhere in that country, anxious to havea 
mail between Lake City and Ouray, applied to the Department to 
138 havea change made in the route, so as to lay it upon‘an entirely 
different country, an entirely different line. Instead of going over 
the mountain, a distance of 46 miles, they were to go around the greater part 
of the mountain, a distance of 110 miles. And in that petition and appli- 
eation, such as they were, the petitioners proceeded upon the hypothesis 
that the contract could not be carried out in the way in which it was made, 
by carrying the mail by way of Mineral Point, over this great range of 
mountains: it must be carried in some other way, if at all. 

Now, in that condition of things, they applied to the Department to 
make a change, and the officer of the Department, who was an assistant 
postinaster-general, [ suppose, of some number—whether first or second 
or third or fourth I do not reeall, but he assumed to proceed under this 
section of the Statute: “ Compensation for additional service in carrying 
the mail shall not be in excess of the exact proportion which the original 
compensation bears to the original service; and when eny such additional 
service is ordered, the sum to be allowed therefor shall be expressed in the 
order and entered upon the books of the Department, and no compensa- 
tion shall be paid for any additional regular service’ rendered before the 
issuing of any such order.” 

The language of that section is very general ; “‘ Compensation for addi- 
tional service in carrying the mail shall not be in excess,” &e. It does 
not say what kind of service or in what way it shall be additional to the 
service already rendered; but it is to be observed that with reference to 

the matter which was presented for the consideration of the Post- 
139 master-General, this was a ‘service in substitution for something 
that could not be done. It may be said, in @ne sense, that it was 
additional to some service that theeontractor was already rendering under 
this contract : but in respect to the particular thing to be accomplished by 
it, to get the mail from Lake City to Ouray, it was in substitution for it, 


it wasan entirely new thing. But he proceeded under the authority of 


this statute, whatever it may be, and assumed that he could select a new 
line, not atall like the one which he was abandoning, and in which a serv- 
ice had been required at the rate of a mile and a half an hour. And it 
was his duty, under this statute, to require the same service upon this new 
route, although it was entirely different; the change was made expressly 
with a view to get a practicable route, to abandon the one that was im- 
practicable, and to take onethat would be practicable for wheeled vehicles. 
He assumed that he was to take the same time in varrying out this con- 
tract. In that he made a very great mistake. This statute authorized 
nothing of that kind. The time had been fixed with reference to the route 
over this great mountain, which was probably known to be exceedingly 
difficult, impossible during a considerable part of the year, the time had 
been fixed with reference to that, and to say that that should apply to an- 
other route, an entirely new one, different as to every foot of the way— 
there was not a single mile or yard of it that was the same as the route 
which was abandoned—to say that that Was to go upon the same time was 
mere assumption. Whether he was authorized to order these contractors 
under this contract to proceed according to the rate of speed upon this 
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new route which had been fixed between Garland and Lake City, and 

which was about 5.92 miles per hour, very nearly 6 miles—150 
140 ~—s miles in 27 hours—is very doubtful ; but under the eirenmstances 

that is all that can be claimed under this contract, that he was au- 
thorized to proceed under this statute, and to require the service to be per- 
formed in the same way that it was performed upon the remainder of the 
route whieh was found to be practicable for wheeled vehicles; but in view 
of the circumstances that it had been thought nesessary in making this 
contract to divide the ground so as to get a very different rate of speed in 
one part, the part lying between Lake City and Ouray, from that which 
obtained between Garland and Lake City, it is very doubtful whether he 
could proceed at all, under this statute, or whether he could order: the car- 
riers to proceed from Lake City to Ouray by this new line at the same 
rate of speed which had been adopted trom Garland to Lake City. 

But I need not consiler that. He did not do that, and what he did do 
he had no authority to do—to make the rate of speed a mile and a half an 
hour, around from Lake City to Ouray, on this new route. And so, also, 
to increase the speed upon the same basis was an act which he was not 
authorized to perform under the statute. Now I must say to you, in ad- 
dition to this, that my understanding is that under the law and under the 
regulations of the Department, all contracts for mail service are to be let 
upon general bidding, by advertisement for a certain time in the papers, 
giving to all persons disposed to enter inte such business an opportunity 
to bid for the contracts, and the contracts are let for four years, or some- 
thing like that. The postmaster, when, for any reason, a contract be- 
comes inoperative, if the eontractor fails to perform it, or any difficulty 
arises in respect to the execution of it, he is authorized by the regularitions= 

to make a contract for temporary service. 
14] At the time this contract was made, I believe that such contract 

was for a period of six months; he could make if for a period not 
exceeding six months; it seems that the time has been since extended to 
not exceeding one year, for which he may contract for temporary service. 
Aside from this temporary service, which is intended to fill a gap between 
the principal contracts, he must proceed according to law to advertise and 
let a contract by general bidding, by advertisement, and not otherwise. 
He has no authority to make a contract for a long time, such as this was. 
And I have to say to vou, upon the statute and the regulations that were 
in existence at the time, that in tv opinion the Postmaster-General was 
not authorized to make this contract in respect to carrving the mail from 
Lake City to Ouray in the way in which he did it. But it seems from 
the testimony that he made an agreement of this kind, and the parties went 
on and performed it, and have received money under it. Under sach eir- 
cumstances, although made without authority of law and in excess of all 
provisions of the statute and the regulations in respect to these matters, 
it is mv judgment that the Government cannot recover any part of the 
consideration which these defendants have received for carrying the mail, 
unless, in the making of this contract, there was fraud, and in the cireum- 
stances of the case a fran! which was participated in, which was counte- 
nanced and recognized by the officer of the Department, the Postmaster- 
General, whether he was third, fourth, or fifth, whatever his number may 
be, and the defendants as well. And whether there was such fraud or not 


, 
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is a question to be determined upon all the evidence before you. It is 
stated by the defendants themselves that none of the parties who were 
making this contract knew anything at all as to the nature of the 
142 service to be preformed; and, nevertheless, they set about making 
a statement that « certain force would be required to carry the mail 
over this new route, as that, if it were to go in 72 hours, it would require 
22 horses and 12 men, and if it was to go in 36 hours, as it was in fact 
carried, it would require sixty-six horses and 22 men. There is proof that 
no such force as that was required, or, at least, not nearly so much, Now, 
upon the evidence which is before you as to the manner of computing the 
amount which was to be paid for carrying this mail, and the force to be 
used in respect to it, you are to say whether these parties, in making an 
agreement of this kind, contemplated a fraud upon the Government, and 
by fraud [ mean that there should be excessive pay for this service. It 
seems that the amount to be paid was $26,658 per annum, and it was 
raised to this point upon some estimate, I don’t know precisely how, some 
estimate as to the cost of the service, which was based upon these figures, 
which were put into the office of the Postmaster-General. by Mr. Sander- 
son, and apparently acted upon by him. In general, I suppose, over an 
ordinary road, it must be known by men in this business what force is 
required to carry a mail of ordinary weight in such a country as that, the 
number of horses, and what number of buckboards or coaches, what num- 
ber of men; in other words, the cost of « carry ing it, it seems to me, must 
be pretty clear to persons who are familiar with the service. Now if, upon 
all that took place there at the office of the Postmaster-General you are 
of the opinion that these parties « combined and agreed to raise the com- 
pensation tu an extraordinary figure with a view to benefit the defendants, 
knowing that the compensation was excessive, then I think the Gove ‘rn- 
ment may sue for it and recover it back. 
143 [f they were acting honestly and fairly and in the belief that 
they were dealing fairly with each other, that this was a reasonable 
compensation for the service to be performed, there can be no recovery, and 
this without reference to what the service actually cost afterwards, and 
without reference to what the fact turned out to be with respect to the 
force required, The testimony as to the force actually used was given 
only to explain how the parties must have understood it at the time this 
contract was made, that is to say, persons familiar with this service ; the 
Postmaster-General himself, or the men in his office, must have known 
something about what force was required to carry mail 110 miles, letting 
as many mail contracts as they do; certainly the defendants knew all about 
it,and if they stated the force in excess of what the service actually re- 
quired, for the purpose of getting an extraordinary compensation, and there 
was an intention on their part at that time, and an intention on the part 
of the officer letting the contract that they should have extraordinary 
compensation for this service, then the Government may recover. | That is 
the question for your consideration, gentlemen. 
There are one or two instructions here asked on behalf of the defend- 
ants, which I will give as follows: 
* Fraud, in transactions of this nature, is never presumed. The pre- 
sumption of innocence prevails until the contrary is proved by a fair and 
reasonable preponderance of the evidence. In such cases, also, the pre- 
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sumption is in favor of the innocence and integrity of the action of the 
public officers; the acts of the Postmaster-General and of his as- 
144 sistants, coming within the scope of their powers, are presumed to 
be honest and fair antil the contrary is established bya preponder- 
ance of pre wot.’ 

In this case the presumption is, the orders i in question were honestly and 
properly made; that is not a subject which you are to consider. | advise 
you the Postmaster-General had no authority to make such orders as he 
did make; but as to the intention of the parties in the premises, that of 
the defendants also, the presumption is that they were acting fairly and 
hone stly, unless that be overcome by the evidence. If the circumstances 
are such as to convince you that they were not so acting, that there was an 
intention on the part of these parties to get an excessive price from the 
Government for this service, and this was carried into the contract, then 
the plaintiff may recover; otherwise not. 


And thereupon the plaintiffs by their counsel then and there excepted 
to so much of the said charge as is hereafter specifically set forth, to-wit : 
‘“ But it seems from the testimony that he made an agreement of this 
kind and the parties went. on and performed it and have received money 
under it. Under such circumstances, although made without authority of 
law and in excess of all provisions of the statute and the regulations in 
respect to these matters, it Is my judgment that the Government cannot 
recover any part of the consideration which these defendants have received 
for carrying the mail unless, in the making of this contract, there was 
fraud, and in the circumstances of the case a fraud which was participated 
in, whieh was countenanced and recognized by the officer of the 

145 Department, this Postmaster-General, whether he was third, fourth, 
or fifth, whatever his number may be, and the defendants as well.” 

And also to the following: 

“ Now, if, upon all that took place there at the office of the Postmaster- 
General, you are of the opinion that these parties combined and agreed to 
raise the compensation to an extraordinary figure, with a view to benefit 
the defendants, knowing that the compensation was excessive, then I think 
the Government may sue for it and recover it back. If they were acting 
honestly and fairly, and in the belief that they were dealing fairly with 
each other—that this was a reasonable compensation for the service to be 
performed—there can be no recovery, and this without reference to what 
the service actually cost afterwards, and without reference to what the fact 
turned out to be with respect lo the force required,” 

And inasmuch as the matters and things aforesaid do not fully appear 
of record herein, the plaintiffs present this their bili of exceptions, and 
pray that the same may be signed and sealed by the judge of said court, 
and it is done accordingly, this 8th day of March, A. D. 1886. 

(S’g’d) MOSES HALLETT, [seaz.] 


udge. 


(Endorsed :) U. S. cireuit court, district of Colorado, 1863; The United 
States vs. Bradley Na & d. L. Sanderson: bill of exceptions ; filed 
Mar. 9, 1886. (S’g’d) Edward L. Bishop, clerk. 
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. | 146 And afterwards, and on, to wit, the 6th day of April, A. D. 1886, Zs 
: came again the said plaintiff, by its attorney aforesaid, and sued j 
out of said court a writ of error to the Supreme Court of the United y 
States. / 
And the said writ of error, with the return of the clerk thereto, is next 
hereto attached, to wit: 
Writ of error. 


Dis teteiae tenet le 


, 147 Writ of error to cireuit court U. S. District Colorado. 
THE UNITED STATES OF AMERICA, 
[JNITED STATES OF AMERICA, 
District of ( olorado, B8&: 
The President of the United States to the judge of the cireuit court of the 
United States for the district of Colorado, greeting : 


Sie a lll ling Ts Faw 


Jecause in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said cireuit court, between the United 
States of America and Bradley Barlow and J. L. Sanderson, a manifest 
: error hath happened, to the great damage of the said the United States of 
America, as by its complaint appears, we being willing that error, if 
any he ith bee n, should be duly corrected, and full and speedy justice done 
| to the parties aforesaid in this behalf, do command vou, if judgment be 
. therein given, that then, under your seal, distinctly and openly, you send 
f the record and proceedings aforesaid with all things concerning the same, 
to the Supreme Court of the United States, sitting at Washington, D. C., 
together with this writ, so that you have the same at the said court on the 
eleventh dav of October next, in the said Supreme Court, to be then and 
there held ;. that the record and proceedings aforesaid being inspected, the 
suid Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and enstom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 6th day of April, in the year of our Lord 
one thousand eight hundred and six, and of the Independence of the United 
States the 110 vear. 

[SEAL. | KDWARD F. BISHOP, 
Clerk. 


Allowed by 
[SEAL. | . MOSES HALLETT, 
Judge. 
148 And therenpon a citation was issued, duly served upon the said 
defendants, and returned and filed in said court and in said cause.’ 
And the said citation is next hereto attached, to wit: 
(tation. - 
149 ‘THe UNITED STATES oF AMERICA, 
District of Colorado, ss: es 
: The United States of America to Bradley Barlow and J. L. Sanderson 
greeting : 


| You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at the city of Washington, D. 
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C., on the eleventh day of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the district 
of Colorado, wherein the United States of America is defendants in error, 
to show cause, if any there be, why the judgment rendered against the said 
plaitniff in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to che parties in that 
behalf. 

Witness the honorable Moses Hallett, district judge of the circuit court 
of the United States for the district of Colorado, this 6th day of April, in 
the year of our Lord one thousand eight hundred and eighty-six. 
MOSES HALLETT, 

Judge. 


149} Proof of service. 


THe UNtrep STaTes OF AMERICA, 
District of f olorado, aa: 


On this 8th day of April, A. D. 1886, personally appeared Elmer F. 
Parlin before me, the subscriber, a clerk of the district court of the United 
States for the district of Colorado, and makes oath that he delivered a 
true copy of the within citation to L. S. Dixon, esq., attorney of the said 
defendants in error. 


ELMER E. PARLIN. 


Sworn to and subscribed before me this 8th day of April, A. D. 1886. 
EDWARD F. BISHOP, 
Clerk District Court U.S. 


(Indorsed:) Gen. No. 1663. Cireuit court of the United States, dis- 
trict of Colorado. The United States of America, plaintiff in error, vs. 
Bradley Barlow & JL. Sanderson, defendants in error. Citation. Filed 
in circuit court of the U.S. this 8’ dav of April, A. D., 1886. Edward 


F. Bishop, clerk. H. W. Hobson, attorney for plaintiff in error. 


150 UwnNrrep STaTres or AMERICA, 
lhistrict of (Colorado, sa: 

I, Edward F. Bishop, clerk of the cirenit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the above 
and foregoing to be a true, perfect, and complete transcript and copy of 
the record and proceedings heretofore had and entered of record in said 
court, and in a certain cause lately in said court pending, wherein The 
United States of America was plaintiff, and Bradley Barlow and J. L. 
Sanderson were defendants, as fully and completely as the same still re- 
main on file and of record in my office. 

In testimony to the above I do hereunto sign my name and affix the 
seal of said court, at Denver, in said district, this 15th day of April, A. 
D. 1886. 

EDWARD F. BISHOP, 
Clerk. 
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Cost of transcript : 
nn. i citi tile debalimnis “aaaeeieeemenes 44 00 
EO TOTS ES | aa ON Leen OE LT RE 35 


(Indorsed on cover:) No. 899. The United States, plaintiff in error, 
vs. Bradley Barlow and J. L. Sanderson, Colorado C.C., U.S. Filed 
May 10, 1886. 
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] Pleas in the circuit court of the United States for the district of 
Colorado, sitting at Denver. 


Be it remembered, that heretofore and on, to wit, the twenty-seventh day 
of October, A. D. 1886, the same being a day in vacation preceding the 
November term, A. D. 1886, of said court, came Henry W. Hobson, est. 
attorney for the United States, in a certain cause lately pending in said 
court, wherein the United States of America was plaintiff and Bradley 
Barlow and J. L. Sanderson were defendants, and filed in said court and 
in said cause its assignment of errors. 

And said assignment of errors is in words and figures as follows. to 
wit: 


P | MMIC, iiTie nl oO; RPO, 


In the United States cirenit court for the distriet of Colorado. 


THe UNItep STates, PLAINTIFF, | 
re. No. 1663. Oct. term, 
BrapLEY Bartow ANnp J. LL. SANDERSON, | 1885. 
defendants, 


\ssignment of errors. 


Plaintiff says there is error in the record and proceedings herein, in 
this, to wit: 

1. The court erred in its charge to the jury on the trial of said action 
in the matters excepted to by the plaintiff, and set forth in the plaintiff's 

bill of exceptions. 
2 2. The court erred in refusing to give each and all of the in- 
structions asked for by the plaintiff! and set forth in said bill of 
exceptions. 

8. The court erred in the admission of evidence on behalf of said de- 
fendants, and in overruling plaintiffs objections thereto, as set forth in 
said bill of exceptions. 

1. The court erred in refusing to admit evidence offered by the plaintiff, 
as set forth with plaintiff's exceptions thereto in said bill of exceptions. 

(Signed) HENRY W. HOBSON, 
lnited Statea District Att'y for ( olorado, 
By GEO. L. DOUGLASS, 
Special Axsaiatant Athy. 


(Endorsed :) U.S. cireuit court, tober term, 1885. No. 1663. The 
United States vs. Bradley Barlow and J. L. Sanderson. Assignment of 
errors. Filed Oct. 27, 1886. (Signed) Edward F. Bishop, clerk. 

And endorsed Th pon said assignment of errors was a stipulation by the 
respective attorneys of the parties to this cause for the filing of said 
paper. ut, ede | ' 

And the said stipulation is in words and figures as follows, to wit: 


» Stipulation jor filing the asaiqnment of errors, 


It is hereby stipulated and agreed that this assignment of errors may 
be filed nunc pro tune as of the October term, 1885, and that a certified 
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In the Supreme Court of the United States. 


Ocroper Term, 1886. 


THe Unrrep States, PLAINTIFF } 
in error, 


v8 No. 899. k 
| BRADLEY BARLOW ET AL., DE- a 
i fendants in error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNIT&ED 
STATES FOR THE DISTRICT OF COLORADO. 
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Iu the Supreme Court of the United States, 
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Tas UNITED STATES, PLAINTIFF } 
in error, 
rex, 
BraDLEY BARLOW ET AL., DE- 
fendants in error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


MOTION TO ADVANCE, 


Comes the Attorney-General of the United States, and 
shows to the court that this is one of many cases insti- 
tuted and now pending on behalf of the Government to 
recover moneys illegally paid on what are known and 
called Star-roule contracts; that in this suit the sum of 
$60,000 and more is involved ; over twenty cases of this 
kind are pending in the district courts in certain States 
and in the Court of Claims, and together they involve more 
than a million of dollars. They are being prosecuted at 


enormous expense by the Government, and the difficul- 
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Supreme Court of the United States, 


OcToBEeR ‘Term, 1888. 
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THe Unirep STATES, PLAINTIFF 
in error, 
= Ss, 
BrapLEY Bartow anv J. L. 
Sanderson. 


> No. 268. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


Wma. A. Maury, 
Assistant Attorney-General. 


Supreme Court of the United States. 


Ocroser Term, 1888. 


Tue Unitep STATES, PLAINTIFF ) 
in error, 
vs. No. 268. 
BrapLey Bartow anp J. L. 
Sanderson. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


la me 


BRIEF FOR THE UNITED STATES. 


This is an action for money had and received 
by the defendants to the plaintiff’s use, being 
money alleged to have been illegally and fraud- 
ulently received by the defendants as sub-con- 
tractors fur carrying the mail. 

The facts upon which the plaintiff's demand 
arose are as follows: 

On the 15th March, 1878, one Luke Voorhees 


made a contract with the Postmaster-General to 
21692—1 


2 
carry the mail on route No. 38146, from Gar- 
land, Colorado, by Fort Garland, Wayside, Del 
Norte, South Fork, Wagon Wheel Gap, Ante- 
lope Springs, Lake City, Sherman, Burrows’ 
Park, Telurium, and Animas Forks, to Ouray, 
in that State, and back, seven times a week, at 
$19,000 a year, “for and during the term begin- 
ning July first, eighteen hundred and seventy- 
eight, and ending June thirtieth, eighteen hun- 
dred and eighty-two.” (See Contract, Rec., pp. 
19-22.) 

On the 28th September, 1878, Luke Voorhees 
made a subcontract with the defendants Barlow 
& Sanderson, by which they undertook and 
agreed to fulfill and carry out the principal con- 
tract, and by which Voorhees appointed and di- 
rected that all money earned from the Govern- 
ment should be paid to the subcontractors, who 
were duly recognized and accepted in that char- 
acter by the Post-Office Department. (See sub- 
contract, Rec. pp. 60-1.) 

The distance between Lake City and Ouray by 
the old route is 46 miles, and the schedule run- 
ning time for that distance was thirty hours by 


lett ce et 
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the contract, or about a mile and a half an hour, 
whereas the schedule running time between Gar- 
land and Lake City, a distance of 150 miles, 
was twenty-seven hours, or 5.55 miles an hour, 
the difference in running time being due, no 
doubt, to the difference in the nature of the 
country through which the two parts of the route 
led. In fact the country along that part of the 
route from Lake City to Ouray, lying between 
Mineral Point and Ouray, being a distance of 10 
miles, was almost impracticable, and was aban- 
doned in October, 1878, for a route making a 
detour of 110 miles via a place called Barnum and 
following a road easily traveled with vehicles. 

It is out of the orders of the Post-Office De- 
partment making this change in the route defined 
in the contract that this litigation has arisen. 
These orders will be found set out in the bill of 
exceptions (Rece., p. 43). 

The record shows (pp. 57—60) that the difficult- 
ies and delays in carrying the mail from Mineral 
Point to Ouray had caused much dissatisfaction 
in the latter place, that a change in the mail route 
had been urgently called for, and that the call 


4 


was met by the order establishing the route via 
Barnum 

The result of the orders and amendments of 
orders made was that the defendants were al- 
lowed $10,663.26 per annum for the new service 
of 110 miles, that being according to the rate of 
the compensation fixed by the contract, namely, 
$96 39 per mile per annum, or $19,000 per an- 
num for 196 miles of service. | 

As we have seen, the schedule time, fixed by 
the contract, for the performance of the service 
between Lake City and Ouray, a distance of 46 
miles, was thirty hours, and at the rate of 1.53 
miles per hour only, owing to the great difficulty 
of getting over the 10 miles between Mineral 
Point and Ouray. But when it came to making 


a schedule of running time for the new and 


circuitous route of 110 miles, which lay over a. 


practicable country, and was, in good part, an 
old road, and all the way easily traveled with 
vehicles, the schedule time of a mile and a half 
an hour of the old and difficult route was hy- 
pothetically adopted, making the running time 
for the 110 miles seventy-two hours, over a com- 
paratively good road. 


@ ~ 
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This, of course, rendered necessary an order 
for the expedition of the intolerably slow service 
contemplated by the hypothetical schedule, which 
order was accordingly made upon the basis of an 
affidavit by the defendant Sanderson, who on the 
30th September, 1878, the day before the new route 
was established; made oath to a letter addressed to 
Thomas J. Brady, Second Assistant Postmaster- 
General, stating that, ‘To perform the service on 
route No. 83146, between Lake City and Ouray, 
on the present schedule of seventy-two hours, re- 
quires twenty-two horses and eleven men, and to 
perform the same service on a schedule of thirty- 
six hours it will require sixty-six horses and 
twenty-two men” (Rec., p. 17.) 

To accomplish this expedition required, it was 
pretended, an additional pro rata compensation of 
$15,994.77 over and above the $10,663.26 ac- 
cording to the contract rate as applied to the 110 
miles of new route, and then even the running 
time fell below the average of 3.44 miles per hour 
under the contract, while the similar service per- 
formed between Garland and Lake City at the 
rate of 5.55 miles per hour was performed at the 


‘ 


contract price of $96.39 per mile per annum over 
a road like that between Lake City and Ouray 
via Barnum. 

As is already to be inferred, the estimate of 
the defendants as to the number of men and 
horses necessary to give the required expedition 
on the new route of 110 miles on which the De- 
partment acted was grossly excessive, it being . 
admitted by the defendants that no such force of 


ES Se ie a RRR AR aa ME yp 


men and horses was used by them, and, what is 
more, that they went on through the whole term 
of the contract receiving compensation on the ) 
false and exaggerated estimate of the 30th Sep- | 
tember, 1878. (R., p. 62.) 
It is, furthermore, claimed that the defendants 
received compensation for ordinary service under 
the contract, when in fact they had failed to ren- 


der that service. 
THE COMPLAINT (pp. 13-17). 


The amended complaint, which superseded the 


2 Ram - 


original complaint, contains three counts, as fol- 
lows: 

(1) The first count, which resembles the com- 
mon-law count for money had and received, de- 


7 


mands $99,580.21, with interest, as so much 
money had and received by the defendants to 
the use of the plaintiff. 

(2) The second count, after setting out the 
facts substantially as above, avers that so much 
of the order of Ist October, 1878, as authorized 
an additional allowance of $15,994.77 per 
annum for expedition of service on the route of 
110 miles was made solely on the basis of San- 
--derson’s letter of 30th September, 1878, and 
that the sum so allowed was from time to time 
paid to the defendants. 

It is also averred that the statements in said 
letter were false, and that the fact was, that no 
additional men or horses were required or em- 
ployed in said service by reason of the expedi- 
tion of the schedule of running time between 
Lake City and Ouray. 

The complaint then alleges that the amount 
they paid for pretended expedition, namely, 
$59,592.98, was paid under a mistake of fact, 
and in violation of section 3961, Revised Statutes 
of the United States. It is also claimed that 
what was paid as pro rata compensation under 


8 


the contract for the 110 miles unexpedited service 
was not earned, and is therefore recoverable, 
and so demanded. | 

(3) The third count is largely a repetition of 
the second. After setting out the facts as above 
given, it avers that the rate of compensation 
under the contract was $96.30 per mile per an- 
num for an average speed of 3.44 miles per hour 
over the whole route, and that for the 110-mile 
service the defendants were entitled to be paid 
at the contract rate of $96.39 per mile per an- 
num at a speed not exceeding the average speed 
of 3.44 miles per hour. 

The complaint then states, as above, the im- 
practicable character of the 10 miles from Mineral 
Point to Ouray; that it was traversable only by 
pack animals, and that for this reason the running 
time was placed at thirty hours, or 1.53 miles 
per hour; that the added service of 110 miles was 
over a good practicable road, upon which defend- 
ants ran stages and other vehicles and transported 
freight and passengers, and which was as well 
adapted to the average rate.of speed fixed by 
the contract as the road from Garland to Lake 
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City was adapted to the rate of speed fixed for 
that portion of the line. 

It then avers that the service on the additional 
110 miles was not performed at a speed equal 
to the average speed of 3.44 miles per hour 
under the contract, and, consequently, that the 
sum of $15,994.77 was in excess of the exact 
proportion which the original compensation un- 
der the contract bore to the original service, and 
that the whole sum so paid was paid to and 
received by the defendants in violation of sec 
tion 3960 of the Revised Statutes. 


THE ANSWER (pp. 27-32). 


(1) To the first count defendants answer that 
they were never indebted in the amount. de- 
manded. 

(2) To the second count they answer that the 
order of 1st October, 1878, was not made solely 
upon Sanderson’s sworn statement of 30th Sep- 
tember, 1878, and that the additional allowance 
made in said order was not paid ‘“‘as in said second 
cause of action is alleged ;” and they deny that 
the said statement was false in the particulars 
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and respects in the second count mentioned to 
the knowledge of defendants or either of them. 

They aver that seventy-two hours was the 
true schedule for the 110 miles between Lake City 
and Ouray, as provided in the contract; that the 
estimate of sixty-six horses and twenty-two men 
was a mere estimate, made by Sanderson at the re- 
quest of the Postmaster-General, and not an 
allegation of any existing facts in relation to the 
men and horses over a changed and increased 
route, ‘‘which did not then in fact exist;” that 
at the time said estimate was made the route 
from Lake City to Ouray via Barnum was merely 
contemplated, as was well known to the Post- 
master-General and his subordinates and assist- 
ants. 

That the estimate was honestly and truthfully 
made and not intended to deceive; and that, in 
fact, the employment of additional men and 
horses in more than three times the number pre- 
viously and then necessarily employed in per- 
forming, and which would have been required 
to perform, the same service upon the schedule 
of seventy-two hours under the contract, was 


11 


made necessary in order to perform the addi- 
tional service over 11() miles on the schedule of 
thirty-six hours. 

They deny the averment in the complaint that 
no additional men or horses were required or 
actually employed by reason of the expedition 
of the schedule between Lake City and Ouray. 

Defendants deny that any false allegations were 
used to induce said payments, or that said pay- 
ments were made under mistake of fact, or were 
received by them in violation of said section 3691, 
Revised Statutes. 

Defendants aver that they fully performed the 
whole additional service of 110 miles and fully 
earned the pro rata amount fixed as compensation 
for said service. 

(3) As to the third count, defendants say that 
the rate of compensation per mile under the con- 
tract was $96.93 instead of $96.39, as alleged in 
the complaint, but that the contract did not pro- 
vide for an average speed of 3.44 miles an hour 
over the whole route from Garland to Ouray, but 
for a specific speed of something more than 54 
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miles per hour from Garland to Lake City and 
1.53 miles per hour from Lake City to Ouray, 


They say that they were entitled to $96.93 ? 
per annum for each additional mile at a speed 


not exceeding 1.53 miles per hour. They admit 
the impracticable character of the route from 
Mineral Point to Ouray, and deny that the road 
by way of Barnum was good and one over which 
defendants ran or could run stages or other ve- 
hicles and transported or could transport freight 


or passengers during the larger part of the time 


specified in said orders of the Postmaster-General ; | 
and they deny that said road was as well adapted | 
to the average rate of speed under the contract 

as was the road from Garland to ‘Lake City to 

the rate of speed fixed for that portion of the 
line. 

They deny the averment that the additional 
service from Lake City to Ouray was never per- 
formed, but say that the same was well and 
faithfully performed. 

They deny that the sum allowed for speeding 
the schedule was in excess of the exact propor- 


tion which the original compensation under the 
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contract bore to the original service, and deny 
that any sum was received by them in violation 
of section 3960 Revised Statutes, or any other 
law. 


REPLICATION (pp. 32-33). 


The plaintiffs deny that the schedule of seventy- 
two hours was the true schedule of time for the 
110-mile service via Barnum, and aver that that 
schedule was made on false and fraudulent repre- 
sentations, as stated in the amended complaint. 

Plaintiff denies that the estimate of 30th Sep- 
tember, 1878, submitted by Sanderson, was made 
at the request of the Postmaster-General, and 
avers that the same was made and submitted to 
defraud the Government, and that the change of 
route was brought about entirely by defendant 
Sanderson, and that the Postmaster-General was 
not acquainted with the facts and acted on a mis- 
take. 

Plaintiff denies that there was any increage of 
the number of men and horses over and above 
what would have sufficed to perform the service 
under the 72-hour schedule. 
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It is also denied that the route from Garland 
to Ouray was divided up as to time, as alleged in 
the answer, but that defendants could only claim 
compensation for ‘‘the average speed for the total 
time between Garland and Ouray.” 

The case was tried at the October term, 1885, 
and on the 18th December a verdict was ren- 
dered for the defendants 

The plaintiff's counsel asked the court to grant 
a series of instructions (pp. 70-73), which were 
based on the fundamental contention of the suit, 
namely, that the defendants, having received 
compensation as for services which they had 
never rendered, as was admitted by them (p. 
62), were in law bound to return the money so 
received, but the court refused to grant the in- 
structions, or any of them; to which several rul- 
ings the plaintiff excepted (p. 73). 

The court, in place of granting the instruc- 
tions asked by the plaintiff, told the jury that 
there could be no recovery unless they were 
satisfied that there was a fraudulent combination 
to cheat the Government between the officers of 
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the Post-Office Department and the defendants 


(pp. 73-77). 
On the 8th January, 1886, judgment for the | 


defendants was entered on the verdict (p. 37). 


ASSIGNMENTS OF ERROR. 


It is submitted that the judgment is erroneous 
in this, that the learned court below rejected the 
nine instructions asked by the plaintiff, that is to 


say, 


I. That under section 3960, Revised Statutes, the proportion 
of any allowance for additional service to such service must 
not exceed the exact proportion of the original compensation 
to the original service, and that if there be any such excess it 
may be recovered back by the Government. 

II. That the rate of compensation fixed by the contract was 
$96.39 a mile, and that there was no authority to pay for the 
additional service at any greater rate. 

Ill. That under section 3691, R. 8., there could be no allow- 
ance for increased speed if no additional stock or carriers were 
required, and that if defendants received compensation as for 
66 horses and 22 men when they did not employ that many 
the Government was entitled to recover the excess. 

IV. That under section 4057, R. 8., the action lay to recover 
whatever the defendants had received in excess of what the 
contract and the law allowed. 

V. That if the allowance of $15,964.77 per annum for expe- 
diting that part of the route between Lake City and Ouray 
via Barnum was made on the supposition that 66 horses and 
22 men would be necessary under a schedule for 36 hours, and 
there was, in fact, no increase of the number of men or horses 
above what the defendants swore was required under a sched- 
ule of 72 hours, then the plaintiff was entitled to recover the 
whole sum of $15,964.77. 

VI. That in determining the questions in issue the jury could 
consider ouly the number of horses actually necessary to carry 
the mail entirely irrespective of the namber of men or horses 
required by the defendants as carriers of passengers and freight. 
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VII. That if the mailfcould be carried as easily, at the speed 
adopted, over the road from Lake City to Ouray via Barnum 
as it was carried over the difficult and almost impassable road 
between Lake City and Ouray via Mineral Point, then the 
allowance made for expedition was in excess of the exact pro- 
portion between the original compensation and the original 
service and could be recovered back. 

VIII. Thatif it appears from the evidence that during the 
month of October, 1878, the defendants only carried the mail 
between Lake City and Ouray three times a week and yet re- 
ceived pay for carrying it daily, the payments for the service 
not performed might be recovered back * provided defendants 
were not prevented from performing the daily service by nat- 
ural obstacles which they could not overcome.” 

IX. That defendants were bound by the contract to carry 
the mail at an average speed of 3.44 miles per hour, and at a 
compensation of $96.93 per annum, and that if an additional 
service of 110 miles was added at a less speed than 3.44 miles 
per hour, and yet at an allowance and payment of two and a 
half times as much per mile as was demandable under the 
original contract, then such allowance and payment were in 
violation of law, and may be recovered whether paid in fraud 
or in mistake merely. 


And it is furthermore assigned as error in the 
said judgment that the learned court below, in 
the room of giving the instructions asked by the 
plaintiff, instructed the jury, amongst other 
things, in the following words, that is to say: 


X. But it seems from the testimony that he [the Postmaster- 
General] made an agreement of this kind and the parties went 
on and performed it and have received money underit. Under 
such circumstances, although made without authority of law 
and in excess of all provisions of the statute and the regula- 
tions in respect to these matters, it is my judgment that the 
Government can not recover any part of the consideration which 
these defendants have received for carrying the mail unless, in 

, the making of this contract, there was fraud, and in the cir- 
cumstances of the case a fraud which was participated in, and 
which was countenanced and recognized by the officer of the 
Department, this Postmaster-General, whether he was third, 
fourth, or fifth, whatever his number may be, aud the defend- 


ants as well. 
* . 7 * - & 
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Now, if, upon all that took place there at the office of the 
Postmaster-General, you are of the opinion that these parties 
combined and agreed to raise the compensation to an extra- 
ordinary fignre, with a view to benefit the defendants, know- 
ing that the compensation was excessive, then I think the 
Government may sue for it and recover it back. If they were 
acting honestly and fairly, and in the belief that they were 
dealing fairly with each other—that this was a reasonable 
compensation for the service to be performed—there can be 
no recovery,and this without reference to what the service 
actually cost afterwards, and without reference to what the 
fact turned ont to be with respect te the force required (p. 77). 


Other rulings were made against the plaintiff 
and duly excepted to. ‘They relate to the admis- 
sibility of evidence, and are unimportant if the 
theory of the case adopted by the court below 
should be adjudged sound; and, if it should be 
adjudged unsound, the questions presented by 
these rulings are not of a character to occur again, 
necessarily, or to have an important bearing on 
the matters in controversy. It does not seem 
probable, therefore, that this court will, in any 
event, pass on them; so we shall not stop to dis- 


cuss them. 


THE ARGUMENT. 


Notwithstanding Congress has declared that 
“ compensation for additional service in carrying 
the mail shall not be in excess of the exact pro- 


portion which the original compensation bears to 
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the original service” (R.S., § 3960), and that “‘ no 
extra allowance shall be made tor any increase of 
expedition in carrying the mail unless thereby the 
employment of additional stock and carriers is made 
necessary ” (R. S., § 3961), and that money im- 
properly paid ** out of the funds ot the Post- 
Office Department” may be recovered from the 
parties who received it, with interest, whether 
paid by fraud or mistake (R. 5., § 4057), and_ 
notwithstanding evidence and the admissions of 
the defendants to show that they had received 
money from the Post-Office Department for 
services they had not rendered, contrary to sec- 
tions 3960 and 3961, the learned judge in- 
structed the jury that the Government could not 
recover in this action unless the jiiry should 
believe that there was a fraudulent conspiracy 
between the defendants and the officials of the 
Post-Office Department with whom they had 
their transactions. | 

One of the defendants expressly admits that 
he received pay for services he does not pretend 
to have rendered (Sanderson’s depo., p. 62), and 


the testimony of the other defendant can only be 
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understood upon the hypothesis of a similar ad- 
mission on his part ( Barlow’s depo., p. 63); indeed, 
the whole defense boldly proceeds on the ground 
that the defendants had secured a contract with 
the Government under which they could law- 
fully receive, and did lawfully receive, money 
for services they had never rendered, and that it 
would be a violation of ther contract rights to allow 
the Government to recover that money from them ; 
but, in the face of all this, the learned judge told 
the jury that the Government was completely 
estopped by the contract its officials had made 
with the defendants, provided they made it in 
good faith. 

This is somewhat startling when we reflect that 
the Government under which we live is, as this 
court has said, an “ abstract entity, which has 
no hand to write or mouth to speak, and has 
no signature which can be recognized, as in the 
case of an individual. It speaks and acts only 
through agents, or, more properly, officers ;” that 
all its power “is delegated, and is defined by 
law, constitutional or statutory;” that ‘to one or 


both of these sources we must resort in every 
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instance;” that “‘we have no officers in this Gov- 
ernment, from the President down to the most 
subordinate agent, who does not hold office under 
the law, with prescribed duties and limited 
authority” (The Floyd Acceptances, 7 Wall., 
676); that ‘the Government does not guaranty 
the integrity of its officers nor the validity of 
their acts;” that “‘ they are but the servants of the 
law, and if they depart from its requirements the 
Government is not bound,” and that “there would 
be a wild license to crime if their acts, in disregard 
of the law, were to be upheld to protect third parties, 
as though performed in compliance with #.” (Moftat 
v. United States, 112 U.S., 24, 31.) 

If, however, there are, as the learned judge of 
the court below held, officers in the Post Office 
Department who are above the laws they are put 
there to execute, and who can, by their improvi- 
dent and useless contracts, so tie the hands of 
the United States as to compel it to submit to be 
pillaged by unscrupulous mail contractors claim- 
ing the contract right to receive the public money 
without any pretense of an equivalent, the sooner 


the country knows the fact the better. 


ted 
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If, as was laid down in this case, an officer, 
professing to act under a law that prohibits extra 
allowance of pay ‘‘for any increase of expedition 
in carrying the mail unless thereby the employment 
of additional stock and carriers is made necessary,” 
can by a contract for ‘increase of expedition” 
estop the United States to set up the fact that 
such increase of expedition did not require any 
‘‘additional stock and carriers,” or at least did 
not require the increase of them called for by the 
contract, then it would seem that what has been 
laid down on this subject by this court, perhaps, 
needs some qualification. 

Even in the case of negotiable contracts, the 
rule that the officer making them must have had 
authority to bind the Government by that form 
of contract before the incidents of negotiability 
can attach, is rigorously adhered to. (The Floyd 
acceptances, 7 Wall. 676; Cook v. U. S., 9] U. 
S., 389.) 

How then can the law laid down in the court 
below be made to agree with the decisions of this 


court ? 
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If Mr brady, the Assistant Postmaster-General, 
could bind the Government to pay the defend- 
ants for the use of sixty-six horses and twenty- 
two men, when, in fact, no such number of men 
or horses was used, then he might have bound. 
the Government to pay for a larger number still 
if it appeared that he did so in good faith. 

but the statute is explicit that for increase of 
expedition no extra allowance shall be made 
‘* unless thereby the employme nt of additional stock 
and carriers is made nece SSarYy * {2.2 : \ 3961), 
that is to say, that there can,-in no case, be pay 
for expedition except where an equivalent service 
is rendered. : 

It is submitted that it can make no difference 
that Sanderson, one of the defendants, was ap- 
plied to by the Post-Othce Department to make 
an estimate of the additional men and horses he 


thought it would take to carry the mail in 36 


hours from Lake City to Ouray via Barnum, and 


that he estimated it would take 66 horses and 22 
men, without, as he says, knowing the character 
of the proposed new route. In other words, the 


defendants’ case is, that Sanderson, here in Wash- 


23 

ington, submitted a haphazard estimate to Assist- 
ant Postmaster-General Brady with reference to 
the cost of expedition of service over a new route, 
which Brady was unacquainted with, and which 
he knew Sanderson was also unacquainted with, and 
that upon this rough guess as to the additional 
men and horses that would be required Brady 
made the order for expedition which, it is con- 
tended by the defendants, binds the Government 
to pay for expedition not according to the actual serv- 
ice, but according to the exaggerated estimate sub- 
mitted by Sanderson, who says, in his deposition 
(p. 62), that he “never corrected his estimate of 66 
horses and 22 men upon which he was drawing pay, 
‘but, THOUGH NOT USING SUCH NUMBER, continued to 
draw pay from the Government therefor.” 

Up to this point we have assumed that the 
order touching the expedition of service under 
the contract was characterized by good faith; 
but it seems to us that Sanderson’s letter or afh- 
davit to Brady and the latter’s action thereon are 
well calculated to excite the unpleasant suspicion 
that this is one of the transactions the discovery 


of which brought so much discredit on the pub- 
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lic service a few years ago. Here is the letter, 
the italics being our own: 
WASHINGTON, Sept. 30, 1878. 


Hon. Tuos. J. BRaDyY, 
Second Asst. Postmaster-General: 

Sir: To perform the service on route No, 38146, between 
Lake City and Ouray, on the present schedule of seveuty-two 
hours, requires twenty-two horses and eleren men, and to perform 
the same service on a schedule of thirty siz hours it will require (66) 
sixiy-six horses and twenty-two men, 

(Signed) J. L. SANDERSON. 


Subscribed and sworn to before me this 30th day of Sep- 
tember, 1878, 
(Signed) J. H. Herron, 
Notary Public. 
Now, when it is remembered that the route 
mentioned in this letter was only projected and 
had never been tried, we confess our inability to 
understand why Sanderson should have spoken 
of it as a route in actual operation and represented 
as actually occurring fact what, he now says, was 
no more than guess-work on his part; or why 
Brady should have made the basis of his official 
action this letter of Sanderson’s which Brady 
knew was false in so far as it stated as actual fact 
what was no more than Sanderson’s conjecture, 
if the transaction, as it really took place, had been 
one that could stand the light ot day. It is 
hardly supposable that a correct transaction 


would have occurred in that way. 
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But the case was put to the jury in a way 
somewhat calculated to disarm suspicion as to 
the rectitude of the transaction from the false 
appearance given to it by Sanderson’s letter. 

The same ground was taken by the court below 
with reference to an overpayment to the defend- 
ants of some twelve or thirteen hundred dollars, 
that amount representing services which the de- 
fendant had failed to perform under the contract, 
and for which they had no right to receive com- 
pensation. The court told the jury that this 
money, thus improperly paid and received, could 
not be recovered back by the Government (p.70). 

Can there be a doubt that the money sued for is 
recoverable under section 4057, Revised Statutes, 
which is as follows: 

In all cases where money has been paid out of the funds of 
the Post-Office Department, wader the pretense that service had 
been performed therefor, when, in fact, such serrice has not been 
performed, or as additional allowance for increased service acta- 
ally rendered, when the additional allowance exceeds the sam 
which, according to law, might rightfully have been allowed 
therefor, and in a/l other cases where money of the Department haa 
been paid to any person in consequence of fraudulent representa- 
tions, or by the mistake, collusion, or misconduct of any officer or 
other employé in the postal service, the Postmaster-General shall 


cause suit to be brought to recover such wrong or fraudulent 
payment or excess, with interest thereon. 


And it would appear to be equally clear that the 


money sued for is recoverable in the equitable 
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action for money had and received, which “in 
its spirit and objects has been correctly likened 
to a bill in equity,” and “may in general be 
maintained whenever the evidence shows that the 
defendant has received or obtained possession of 
money belonging to the plaintiff, which in equity 
and ood conscience he ouglit to refund to him” 
(Lockwood v. Kelsea, 41 N. H., 187; Wiseman ». 
Lyman, 7 Mass., 288,9; Moore v. Mandlebaum, 
8 Mich. 448; 1 Steph. N. P., p., [846]). 

As’ Lord Mansfield said in Bize v. Dickson 
(1 T. R., 285), “where money is paid under a 
mistake, which there was no ground to claim, in 
conseience, the party may recover it back again 
by this kind of action” (¢. e., tor money had and 
received ). 

In United States v. Cosgrove (22 Fed. Rep., 
908), which arose on demurrer, and is a ease like 
the one at bar, the court, taking the same view 
as that advanced by us, said, after quoting sec- 


tions 3960, 3961, and 4057: 


The several provisions of the acts of Congress are public 
laws, and are binding on the Postmaster-General and all parties 
contracting with him. They must take notice of the powers 
conferred on him and the restrictions and limitations imposed. 
The law-making power may confer such authority and make 


ee 
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such limitations on the public officers of the Government as it 
deems proper, and a person entermg into a contract with such 
ofiicers must look to the statute under which it is made, and see 
for himself that his contract comes within the terms of the law. 
The Floyd Acceptances, 7 Wall , 667-80; Curtia v. U. S., 2Ct.ClL., 
152; Steelev. U.S... 113 U.S. 128; 8.C.,5 Sup. Ct. Rep., 396; Peo- 
ple v. Fielda. SSN. \ pth: Suy errisors, etc.. Vv. Ellia. oY N. Men 24, 
Admitting the facts as charged in this declaration to be true, 
does it set out transactions between the defendant and the 
Postmaster-General, and tie payment of the public fands in 
pursnance thereof, unauthorized by law? It seems to me there 
can be but one answer to this question, and that in the affirm- 
ative. Section 3960 provides that ‘“‘compensation for addi- 
tional service in carrying the mail shall not be in excess of 
the exact proportion which the original compensation bears 
to the original service * * * And no compensation shall 
be paid for any additional regular service rendered before the 
issuing of such order.” 

It is charged that the orders of the Postmaster-General for 
the additioual service, and payments made dependent there- 
for, violated the provisions of this seetion: (1) That the com- 
pensation paid was in excess of the proportion which the origi- 
nal compensation bore to thie original service > (2) that the 
compensation was paid defendant tor s rvices rendered before 
the issuing of the order to supply the Roswell office, to wit, 
from July Ist to October 24th: (3) that additional compensa- 
tion was paid defendant for services (supplying the Roswell 
office) which he was hound to perform under his original con- 
tract, without extra compensation, 

Section {961 provides that ‘‘no extra allowance shall be made 
for anv inerease of expedition rt carrying the mail, nnlesas 
thereby the employment of additional stock and carriers is 
made necessary, and in such case the additional compensation 
shall bear no greater proportion to the additional stock and 
carriers necessarily emploved than the compensation in the 
original contract bears to the stock and carriers necessarily 
emploved in its execution.” 

It is charged that to perform the original service on the 
schedule of seven and one-halfdays it required [welve carriers 
and thirty-six animals, and to shorten the running time to 
five davs the defendant certified it would necessarily require 
nine additional carriers and lifty-two additional animals; and 
on this basis the additional compensation was allowed and 
paid defendant, whereas, in fact, no additional carriers or 
animals whatever were reqhired or used by reason of such 
expedited service. It seems bardly possible that so greata 
cutting down of time conld be done without reqniring addi- 
tional carriers an‘ animals, or putting a great deal of extra 
work on those already employed, but the court can only ac- 
cept the averment as made in the declaration, and this cer- 
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tainly charges a direct violation of the statute; and whether 
the money was paid on an intentional or unintentional mis- 
representation of facts, or no representation at all, or by 
mistake or fraud, matters not. The money was paid in vio- 
lation of law and for services never performed, 

The only question remaining to be answered is, Can the 
United States maintain an action to recover it back? It seems 
to me the plain and unmistakable words of section 4057, before 

cited, answer this question fully and completely, ome give such 
right of action. See also, Steele v. U. S., 113 U. S., 184; 8. C. 
o Sup. Ct. Rep., 396. 

In the case of U. S. v. Parker, tried in this court last June, 
Judge Dandy, of Nebraska, took a similar view of the law as 
given in this opinion, while in the case of U.S. v. Barlow, ante, 
903, tried in Colorado last December, Judge Hallett took the 
opposite view. The amount in controversy in any of these ac- 
tions is sufficient to entitle it toa review in the Supreme Court, 
where the law will be finally settled. 


But in Griffith v. United States (22 Ct. Cls., 
165), the Court of Claims held that an adjust- 
ment of compensation by the Post-Office Depart- 
ment for expedition of service under a contract 
to carry the mail was binding on the United 
States to its full extent in a case where, in the act- 
ual performance of the service, the number of 
stock and carriers was less than the estimate called 
for, so that, notwithstanding the requirement of 
section 3961 that *‘no extra allowance shall be 


made tor any increase of expedition in carrying 


the mail unless thereby the employment of ad-_ 


ditional stock and earriers is made necessary 
* * *” the court held the Government bound 


to pay for what it had never received. 
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The court proceeded on the ground that the 
Postmaster-General isinvested by law witha large 
discretion as to the necessity for expedition and 
the amount of additional stock and carriers nec- 
essary to accomplish it, if any, and that the de- 
cision of that officer is necessarily final and can not 
be impeached collaterally, and decisions of this 
court are cited in support of the position. 

But we submit, with great respect for that 
learned court, that the eases cited and the rea- 
soning based on them do not seem to be applica- 
ble to a case like the one before it and like the 
case in hand, where the power of the Postmaster- 
General to make compensation for expedition is 
limited to the additional stock and carriers made 
necessary, Which, however conjectural at first, at 
once becomes a matter of certainty when per- 
formance of the new service is entered on. 

Where an officer's action depends on an actual 
fact, and not on his decision as to that fact, his 
power to act can only be shown by the existence 
of the jurisdictional fact. Thus, a probate judge 
who grants administration on the estate of a live 
person, whom he had adjudged to be dead upon 
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apparently credible evidence, has acted without 
jurisdiction, and what he has done is simply void. 
So Congress has said here that the Postmaster- 
General, in causing the expedition of mail serv- 
ice, shall not pay for any additional stock and 
carriers that are not necessary (S. 3961). How, 
then, can the Postmaster-General under such a 
law bind the United States to pay for stock and 
carriers not necessary, and shown to be not nec- 
essary by the actual performance of the service 
without them ? 

As the general principles discussed underlie all 
the assignments of error, it is unnecessary to dis- 
cuss the latter in detail. 

It is respectfully submitted that the judgment 
should be reversed for the reasons stated. 

Wma. A. Maury, 


Assistant Attorney-General. 


APPENDIX. 


REVISED STATUTES. 


Sec. 3960. Compensation for additional 
service in carrying the mail shall not be in 
excess of the exact proportion which the 
original compensation bears to the original 
service; and when any such additional serv- 
ice is ordered, the sum to be allowed therefor 
shall be expressed in the order, and entered 
upon the books of the Department; and no 
compensation shall be paid for any additional 
regular service rendered before the issuing 
of such order. 

Sec. 3961. No extra allowance shall be made 
tor any mecrease of ¢ rpe dition in carrying the 
mail unless thereby the employment of addi- 
tional stock and carriers is made necessary, and 
in such case the additional compensation 
shall bear no greater proportion to the addi- 
tional stock and carriers necessarily em- 
ployed than the compensation in the original 
contract bears to the stock and carriers nec- 
essarily employed in its execution. 

Sec. 4057. In all cases where money has 
been paid out of the funds of the Post-Office 
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STATEMENT OF THE CASE. 


The writ of error in this case brings up for review a 
judgment entered for the defendants in error by the Cir- 
cuit Court of the United States for the District of Colo- 
rado, in an action instituted by the United States, the 
plaintiff in error, to recover from the defendants in error 
$99,580.21, money “had and received by the defendants 
“to and for the use of the plaintiff.” 
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The case was tried before a jury, and a verdict was ren- 
dered for the defendants. 
Record, 35. 


Exceptions were taken by the plaintiff to the refusal of 
the Court to give the instructions asked on its behalf, and 
to certain portions of the Court's charge to the jury, set 
forth in the plaintiff’s bill of exceptions. 

Record, 67-77. 


The errors assigned by the plaintiff in error are that the 
Court erred in rejecting the nine instructions asked by the 
plaintiff and in giving the instructions definitely excepted 
to. 


It appears from the Record that on the 15th of March, 
1878, Luke Vorhees entered into a contract with the Post- 
master-General for the transportation of the mails on Route 
No. 38,146, from Garland, Colorado, to Ouray and back, 
seven times a week, for a compensation of $19,000 per 
year for the term beginning July 1, 1878, and ending June 
30, 1882. 

Record, 39. 


A map, or drawing, showing the terminal points of the 
route described in the contract, and the places through 
which it passed, is contained in the Record, between the 
52d and 53d pages. 


On the 28th of September, 1878, the defendants became 
sub-contractors under the contract of Vorhees, and were 
recognized as such by the Post-Office Department. 

Record, 42, 60. 
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On the first of October, 1878, the Postmaster-General 


made the following order with reference to this route ;° 


“ (8600.) 1st. Omit service from Mineral Point to Ouray, 
“10 miles; reduce service four trips per week from Lake 
‘ City to Mineral Point, 36 miles ; change service so as to 
‘“ embrace Barnum, between Lake City and Ouray, increas- 
“ing distance 110 miles, and allow contractor $7,699.65 
‘“ per annum additional pay, being pro rata from October 
“ 1, 1878; allow contractor one month’s extra pay on 
“ service dispensed with. 

“ 9d. Reduce schedule time from 72 hours to 36 hours 
“from Lake City to Barnum, 110 miles, and allow con- 
“ tractor $15,994.77 per ann. additional pay, being pro 
“ rata from October 1, 1878.” 

Record, 13. 


And on the 22d and 23d of January, 1879, he made 


further orders relating to the same route as follows : 


“ Jan. 22, 1879. 
“ (673.) Amend order of October 1, 1878 (8600), so 
‘‘ as to pay sub-contractor in like amount.” 


Record, 13. 


“ Jan. 23, 1879. 
“(710) Ist. Modify order of Oct. 1, 1878 (8600), so as 
‘to omit service from Mineral Point to Ouray, 10 miles, 
“and deduct from contractor's pay $969.39 per ann., 
‘ being pro rata, and allow contractor one month’s extra 
‘“ pay on service dispensed with. 
“2d. Reduce service four trips per week on 36 miles, 


‘“ decreasing contractor’s pay $1994.16 per ann., being 


“ pro rata, and allow one month’s extra pay on service 
“ dispensed with. 
“ 3d. Allow contractor $10,663.26 per ann. additional 
‘“ pay, being pro rata for 110 miles increase in distance.” 
Record, 14. 


The effect of these orders was to add 110 miles to the 
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» length of the route from Garland to Ouray. That part of 
the toute between Garland and Lake City was not thereby 
changed, but the contractors were required to carry the 
mails from Lake City to Ouray by a circuitous route, pass- 
ing through a place called Barnum, designated on the 
map. The distance from Lake City to Ouray, by this cir- 
cuitous route, was 110 miles, and the time for transporting 
the mails over this distance was fixed at 72 hours. 

For this increased service the contractors were, by the 
orders referred to, entitled to receive $10,663.26 per an- 
num additional pay. . 

The orders further provided that the schedule time on 
this route should be reduced from 72 to 36 hours, and the 
contractors paid the further sum of $15,994.77 for this 
expedited service. : 

From the time these orders were made until the contract 
expired, on the Ist day of July, 1882, the contractors 
transported the mails in compliance with the requirements 
of their contract as amended by the orders of the Post- 
master+General. 

The last payment for services under the contract was 
made to them on the 14th day of August, 1882. 

On the 17th of December, 1884, the United States filed 
the original complaint in this case, claiming the right to 
recover of the defendants of the moneys so paid to them 
the sum of $59,592.98, as having been paid in mistake of 
fact, and in consequence of certain false allegations made 
by the defendants. 

On the 13th of November, 1885, an amended complaint 
was filed, claiming the right to recover of the defendants 
the sum of $99,580.21, money paid and received in viola- 
tion of law, in mistake of fact, and in consequence of the 
defendants’ false allegations. 

The averments in the amended complaint are, in sub- 
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stance, that the orders, hereinbefore quoted, were made 
solely upon the basis of a statement sworn to by one of 
the defendants, to the effect that twenty-two horses and 
eleven men were required to perform the service between 
Lake City and Ouray on the schedule then in force of 


‘seventy-two hours, and that to perform the same service | 


on a schedule of thirty-six hours would require sixty-six 
horses and twenty-two men ; that this statement was false 
and untrue, and was known to be so to the defendants, 
and was designed to mislead the Postmaster-General ; that 
in fact no additional men or horses were required and none 
were actually employed by the defendants in performing 
said service ; that by reason of the false allegations in said 
statement the Postmaster-General was induced to pay, and 
did pay, to the defendants, between the 1st day of Octo- 
ber, 1878, and the 14th day of August, 1882, the sum of 
$59,592.98, in mistake of fact, as to the number of men 
and horses required or employed in said service, and that 
said sum was received by the defendants contrary to sec- 
tion 3961 of the Revised Statutes. 

As a second cause of action it is alleged that the addi- 
tional allowance to the defendants of $10,633.26 per an- 
num for the additional service described in the orders re- 
ferred to was made upon the understanding that said 
service was required and would be performed, and that 
the payments for said service, amounting to $39,987.23, 
were made upon the understanding and belief that said 
service had been performed, whereas said service had not 
been performed. 

As a third cause of action it is alleged that the allowance 
by the Postmaster-General, by the order of October 1, 
1878, of $15,994.77 per annum, in respect of the expedited 
service therein referred to, was unauthorized and unlawful, 
because in violation of section 3960 of the Revised 
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Statutes, which provides that the ‘compensation for ad- 
‘« ditional service in carrying the mail shall not be in excess 
“ of the exact proportion which the original compensation 
“ bears to the original service.” 

In explanation of this averment it is alleged in the com- 
plaint that the entire length of the route from Garland to 
Ouray, as described in the original contract, was 196 miles ; 
that the distance from Garland to Lake City was 150 miles, 
and the time allowed for carrying the mails that distance was 
27 hours ; that the distance from Lake City to Ouray was 46 
miles, and the time allowed for carrying the majls that dis- 
tance was 30 hours; and that, taking into consideration 
both parts of said routes and the time-schedule applicable 
to each, the compensation provided by the contract was at 
the rate of $96.39 per mile per annum for carrying the 
mail at an average speed of 3.44 miles per hour over the 
whole route ; and that for the additional service of 110 
miles required by the Postmaster-General’s order on the 
route from Lake City to Ouray by way of Barnum, the 
compensation could: not be lawfully made at any higher 
rate. But it is alleged that the Postmaster-General did 
fix a higher rate of pay for said service, and that he de- 
termined the compensation to be allowed by taking into 
consideration not the average rate of speed over the en- 
tire original route, but the rate of speed fixed by the con- 
tract for that part of the route lying between Lake City 
and Ouray, 46 miles in length. The compensation for that 
portion of the route was at the rate of $96.93 per mile 
per annum for each additional mile of service performed 
at a speed not exceeding 1.53 miles per hour, and this rate 
of compensation was applied to the 110 miles of addi- 
tional service required by the order, and it is claimed that 
the entire amount so allowed and paid under this order, 
to wit, the sum of $53,592.98, is recoverable in this action, 
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as having been paid and received without authority or in 


violation of law. 
Record, 13-17. 


The complaint contains no allegation of any promise 
to pay the amount sought to be recovered. 

The answer of the defendants denies that the plaintiff is 
entitled to recover the whole or any part of the amount 
claimed of them, and denies all the material averments of 


the complaint. 
Record, 27-31. 


The plaintiff offered in evidence the contract between 
the Postmaster-General and Vorhees, referred to in the 
complaint (R., 37), the sworn statement made by the de- 
fendant Sanderson as to the number of men and horses 
required for the additional service (R., 41), the orders 
made by the Postmaster-General, increasing and expedit- 
ing the service (R., 43), and copies of the accounts, drafts, 
und orders showing the amounts paid to the defendants, 
the service performed, and the fines imposed. 

Record, 44-52. 


The plaintiff also offered testimony tending to prove the 
number of men and horses employed in carrying the mails 
from Barnum to Ouray from November, 1878, to February, 
1879, and that eleven men and twenty-two horses would 
have been sufficient to perform the service from Lake City 
to Ouray, by way of Barnum, and that the road between 
Lake City and Ouray, by way of Mineral Point, was im- 
passable for wheeled vehicles and traversable for a part of 
the year only by men on snow-shoes, while the road from 
Lake City to Ouray, by way of Barnum, was a very good 
one. 


Record, 53-54. 
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On behalf of the defendants, evidence was offered ‘tend- 
ing to prove that at the time they became sub-contractors 
under the contract of Vorhees, September 28, 1878 (R., 
61), the various objections that existed to the route from 
Lake City to Ouray, by way of Mineral Point, and the in- 
conveniences to the inhabitants of Ouray and Hinsdale 
counties, caused by unavoidable interruptions of the mail 
service, were well known to the Post-Office Department, and 
had been previously under consideration. 

A special agent of the Post-Office Department and the 
postmaster at Lake City had reported that the portion of 
the route between Lake City and Ouray, by way of Min- 
eral Point, could not “ possibly be served during eight 
‘months of the year on account of natural difficulties to 
“ be encountered, deep snows and difficult trails over the 
‘ mountains, unless by snow-shoe service.” 

They both recommended that the mail from Lake City, 
which was described as a very heavy one, should be car- 
ried to Ouray by way of Barnum, “a longer route, but 
‘the most practicable for all seasons of the year.” 

Record, 59, 60. 


On the 20th of September, 1878, a fewdays before the 
defendants entered into their sub-contract with the con- 
tractor, a petition had been filed in the Post-Office Depart- 
ment, signed by county officials of Ouray and Hinsdale 
counties, and endorsed and recommended by Senator H. 
M. Teller, Governor Routt, and others, stating that the 
route described in the contract “runs over exceedingly 
“ high ranges of mountains, over which the mail can only 
‘be carried on horseback at the most favorable season of 
“ the year, and for about six months of the year it is im- 
‘possible to take the mail over it in any way, greatly to 
“the detriment of all the business interests of Ouray 
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“ county,” and asking that daily service should be estab- 
lished from Lake City to Ouray via Cimaron and Las 
Pinas Agency, that is, by way of Barnum, a distance of 
110 miles over a wagon road, on which the mails could be 
transported the year round. 

This petition was forwarded to the Second Assistant 
Postmaster-General by Charles Adams, special agent for 
the Post-Office Department, with the following endorse- 
ment: 


“T have always maintained that the daily service be- 
“ tween Lake City and Ouray, as at present established, 
“will prove impracticable during eight months of the 
“ year, and can only repeat that if the service to Ouray 
“is to be had during those months it will become neces- 
“ sary to change the route, as asked for in the within peti- 
* tion, at once and before winter sets in.” 

Record, 58, 59. 


On this petition the Second Assistant Postmaster-Gen- 
eral made the following endorsement : 


“ Turner: Is this a route? I invite proposals from 
“ contr’s present.” 


On the 30th of September, 1878, the defendant, San- 
derson, addressed a letter to the Second Assistant Post- 
master-General, suggesting that in lieu of the temporary 
service ordered between Barnum and Ouray, the service 
be made by embracing Barnum on 38,146, Garland to 
Ouray, increasing distance 110 miles, * * * and ex- 
pediting the schedule from the present at pro rata rate of 
72 hours to 36 hours between Lake City and Ouray. 

Record, 59, 60. 


On the following day the order was issued referred to 
in the complaint. — 
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The defendants were examined, and explained the cir- 
cumstances under which the statement of the defendant, 
Sanderson, was made, and the orders issued referred to 
in the complaint. 

The defendant, Sanderson, testified that when he made 
his statement to the Postmaster-General he had never been 
over the proposed new route ; that the statement was made 
at the request of the officials of the Post-Office Department, 
and from data obtained from the maps, figures, and peti- 
tions in the Department; that his statement was merely 
an estimate of the number of men and horses required for 
the additional service, and was understood by the officers 
to be merely an estimate made up without personal know!l- 
edge of the facts therein stated; that when said estimate 
was made it was in accordance with his, Sanderson’s, best 
judgment and belief, and was considered by him fair and 
reasonable, but that in view of the facts subsequently as- 
certained he, Sanderson, was satisfied that he had made a 
mistake in saying that 11 men and 22 horses were required 
for the 72-hour schedule ; that up to July, 1880, less than 
30 herses and 12 men were used on said route, and that 
in July, 1880, four-horse coaches were put on the route 
and about 50 horses and twenty-two men were thencefor- 
ward employed in said service. 

He further testified that the service could have been 
performed on said route in 72 hours with 12 or 14 horses, 
and 6 or 7 men. 

Record, 61, 62. 


The defendant, Barlow, testified that the expedition of 
the service was not made at the request of the defendants, 
or either of them ; that he was present when Sandersdén’s 
affidavit was made; that the Second Assistant Postmaster- 
General said that the Department desired to expedite the 


11 


schedule of time, and that the service would be paid for 
according to the increased cost of the service pro reta 
with the original contract ; that the schedule of 72 hours, 
mentioned in the affidavit, was arrived at by the chief 
clerk in the Department by making a schedale in propor- 
tion to the original route from Lake City to Ouray, which 
was 30 hours for 46 miles, and which would make the 
schedule on the increased distance of 110 miles about 72 
hours ; that the chief clerk and the Second Assistant Post- 
master-General fixed the schedule, and the contractors had 
nothing to do with fixing it. 
Record, 64. 


Nine instructions were asked on behalf of the plaintiff 
stating the contention that it was the duty of the jury to 
determine what stock and carriers were necessary for the 
performance of the service required, and what compensa- 
tion was allowable by law therefor; and also that it was 
the duty of the jury to render a verdict for the plaintiff for 
all moneys paid to the defendants in respect of horses and 
carriers not found by them actually necessary in the per- 
formance of said service, and for all moneys paid to the de- 
fendants under or in» consequence of mistake committed in 
allowing the contractors $10,663.26 per annum for increased 
service. 

These views of the law applicable to the case did not 
meet the approval of the Court, and all the instructions 
were refused. 


Record, 71, 72, 73. 


The Court held thatthe Postmaster-General having made 
an agreement, and the agreement having been performed, 
and money received under it, tle number of men and horses 
necessary for the performance or actually used was unim- 
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portant, and the Government could not recover any part of 
the money paid, unless taking into consideration the cir- 
cumstances of the case, in the making of the contract there 
was fraud participated in, or countenanced, or recognized 
by the Postmaster-General or the officers of the Depart- 
ment. 

The Court left it to the jury to determine whether such 
fraud had been proved, and the jury found for the defend- 


ants. 
Record, 35. 


ARGUMENT AND Pornrts. 


This action was brought upon ap implied assumpsit to 
repay to the plaintiff the sum of $99,580.71, money “ had 
‘and received to and for the use of the plaintiff.” 

The money sued for was paid by the plaintiff to the de- 
fendants, from time to time, as compensation for carrying 
the mails from Lake City to Ouray, a distance of 110 
miles. 

The contract, or agreement, under which the service so 
paid for was performed was executed, and by its.terms had 
expired long before this suit was brought. 

It is not disputed (except with reference to the alleged 
omission of a few trips in October, 1878) that the mails 
were in fact transported over the route from Lake City 
to Ouray, by way of Barnum, a distance of 110 miles, in 
accordance with the contract for the performance of that 
service entered into by the Postmaster-General with the 
defendants ; nor is it disputed that the money paid to the 
defendants became due and payable and was paid in ac- 
cordance with the terms of the contract. 

But it is claimed by the plaintiff—First : That of the sum 
of $99,580.71 so paid, the sum of $39,987.23 is recoverable 
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back because it was paid to the defendants for and in re- 
spect of additional service over the route.from Lake City 
to Ouray by way of Barnum that was not performed. 

Second: That thé femainder of said sum of $99,380.91 
paid to the defendants, as stated; that is to say, the sum 
of $59,592.98, is recoverable back as having been paid in 
excess of the amount legally allowable. 


| & 


THE sum oF $39,987.39 PAID TO THE DEFENDANT IN RE- 
SPECT OF INCREASED SERVICE WAS PROPERLY AND LAW- 
FULLY PAID AND CANNOT BE RECOVERED IN THIS ACTION. 


The order of the Postmaster-General requiring the con- 
tractor to carry the mails from Lake City to Ouray by way 
of Barnum instead of by way of Mineral Point, and allow- 
ing to the contractors $10,663.26 per annum additional pay 
for service over the 110 miles increase in distance, was 
authorized by and in strict compliance with the provisions 
of the law. 

The original contract referred to in the pleadings and in 
the testimony was made by the Postmaster-General for the 
transportation of the mails to and from Fort Garland and 
Ouray, places of commercial and geographical importance. 
One of the terminal points, Ouray, was a place of special 
importance with reference to the distribution of the mails 
through the extreme western part of Colorado. The route 
over which the service was to be carried between the ter- 
minal points was a regular mail route and was eenen 
as number 38,146. 

It was found practically impossible to send the mails 
from Garland to Ouray over the road passing through all 
the places named in the contract. 

Between Mineral Point and Ouray there was a high range 
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of mountains, over which it was impossible to carry the 
mails during six months in the year. The impracticability 
of this part of the route and the injuries and inconvenience 
caused by the unavoidable interruption of the service were 
fully explained to the Postmaster-General, not only m the 
petitions of the citizens of Ouray, but also by the reports 
of the Department's special officers and employés, who 
recommended that the contractors should be required to 
carry the mails from Lake City to Ouray by another road, 
which was traversable during the whole year. 

The distance from Lake City to Ouray by the road over 
the mountains was 46 miles; the distance between the 
same points by the traversable road which passed through 
Barnum was 110 miles. 

The Postmaster-General therefore ordered that the serv- 
ice on that part of the route over which regular service 
was impossible, that is to say, between Mineral Point and 
Ouray, a distance of 10 miles, should be omitted ; that 
the service between Lake City and Mineral Point should be 
reduced, and the service from Lake City to Ouray sliould 
be changed so as to include Barnum, between Lake City 
and Ouray. 

This required the contractors to traverse a road from 
Lake City to Ouray, 110 miles in length, and the Post- . 
master-General allowed them $10,663.26 additional pay for 
and in respect of the 110 miles increase in distance. 

The right of the Postmaster-General to make this change 
as to the road over which the service was to be performed 
between the designated terminal points of the route can- 
not be doubted. It-is not understood that it is questioned 
by the plaintiff in error. 

His action in respect of the change made was plainly 
within the general scope of his authority as defined by 
statute, and was expressly provided for by the regulations 
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then in force and by the very terms of the contract made 
with the contractors by the Postmaster-General. 

The management of the mails and post-roads is com- 
mitted to the Post-Office Department, and the Postmaster- 
General is given express authority to establish post-offices 
at such places on post-roads established by law as he may 
deem expedient (R. 'S., 3829), to discontinue a post-office 
(R. S., 3864), to establish ‘branch offices (R. S., 3871), to 
discontinue a post-road when, in his opinion, it cannot be 
safely continued (R. S., 3974), and to prescribe regulations 
not inconsistent with law for the government of the De- 
partment and the distribution and performance of its busi- 
ness (R. S., 161). 

By section 263 of the regulations of 1873, which were 
made by the authority of the statute referred to and had 
the effect of law, it was provided that— 


“ The Postmaster-General may order an increase or ex- 
“tension of service on a route by allowing therefor a pro 
‘“ rata increase on the contract pay. He may change 
“ schedules of departure and arrivals in all cases, and 
“ particularly to make them to conform to connections 
“ with railroads, without increase of pay, provided the 
“ running time be not abridged. He may also order an 
“increase of speed, allowing, within the restrictions of 
“ the law, a pro rata increase of pay for the additional 
“ stock or carriers, if any. The contractor may, however, 
“ in the case of increase of speetl, relinquish the contract 
“ by giving prompt notice to the Department that he pre- 
“ fers doing so to carrying the order into effect. The 
‘“* Postmaster-General may also discontinue or curtail the 
“ service, in whole or in part, in order to place on the 
“ route a greater degree of service, or whenever the pub- 
“ lic interests, in his judgment, shall require such discon- 
“ tinuance or curtailment for any other cause, he allowing 
“as a full indemnity to the contractor one month’s extra 
“ pay on the amount of service dispensed with, and a pro 
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“rata compensation for the amount of service retained 
“and continued.” 


The power thus conferred on the Postmaster-General to 
‘increase the service” by increasing the distance to be 


travelled, as well as by increasing the number of trips be-— 


tween the terminal points and post-offices on established 
routes, is recognized and regulated by the statute which 
limits the maximum of allowance for increased service to 
the proportion which the original compensation bears to 
the original service. 

Section 3960 of the Revised Statutes provides that— 


‘Compensation for additional service in carrying the 
‘ mail shall not be in excess of the exact proportion which 
“ the original compensation bears to the original service, 
‘ and when any such additional service is ordered the sum 
“to be allowed therefor shall be expressed in the order 
“and entered upon the books of the Department, and no 
‘‘ compensation shall be paid for any additional regular 
“ service rendered before the issuing of said order.” 


If it be admitted, as it must be admitted, that the Post- 
master-General had authority to require the contractors 
to carry the mails from Lake City to Ouray, by way of 
Barnum, 1/.0 miles, the only question in relation to the 
validity of the order now under consideration is whether or 
not the sum of $10,663.26, allowed as compensation for this 
increased service, was in excess of the exact proportion 
which the original compensation bore to the original serv- 
ice. The method of ascertaining the amount payable in 
respect of the 110 miles of additional service was a very 
simple one. 

The distance between the terminal points, Garland and 
Ouray, over the route and through the places designated 
in the original contract, was 196 miles, and for carrying 
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the mails seven times a week over this distance the con- 
tractors were entitled by the contract to $19,000 per an- 
.num, which was at the rate of $96.93 per mile. The Post- 
master-General held that the additional service should be 
paid for at that rate per mile. He allowed to the con- 
tractors for each of 110 miles of additional service $96.93, 
making the sum of $10,663.36, mentioned in the order. 

It is submitted that this was in strict compliance with 
the requirements of the statute, and that the sum so al- 
lowed and paid was in the exact proportion which the 
original compensation bore to the original service. 


IT. 


THE suM OF $59,592.98 PAID TO THE DEFENDANTS IN RESPECT 
OF THE EXPEDITED SERVICE FROM Lakk Crry TO OURAY BY 
way oF Barnum 110, was PAID IN PURSUANCE OF ORDERS 
MADE BY THE PoSTMASTER-GENERAL IN THE EXERCISE OF 
AUTHORITY CONFERRED BY LAW, AND IN THE EXERCISE OF HIS 
JUDGMENT AND DISCRETION AS TO MATTERS OF LAW AND FACT 
REQUIRING HIS OFFICIAL DETERMINATION... HIs ACTION WAS 
NOT THEREFORE REVIEWABLE BY THE COURT BELOW, NOR BY 
THE JURY, NOR IS THE MONEY 80 PAID RECOVERABLE BACK IN 
THIS SUIT. 


All the instructions asked by the plaintiff in the court 
below are based on the theory and contention that it was 
the right and duty of the jury to inquire into and deter- 
mine the guestions of fact on which the action of the Post- 
master-General was based. That is to say, it was the right 
and duty of the jury to determine from the evidence 
whether or not the number of men and horses which the 
Postmaster-General found to be necessary for the perform- 
ance of a certain service were in truth really necessary for 
the performance of that service, and to determine what 


number of men and horses were, in their opinion, necessary © 
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for the performance of said service, and also what was the 
character of the roads over which the service was to be 
performed, and what would be a fair compensation for the 
service performed. 

It was also claimed that it was the duty of the Court to 
review the decision of the Postmaster-General as to the 
pro rata pay to be allowed for the expedited service and 
the proper method of ascertaining it, and to instruct the 
jury that his construction of the law was erroneous and 
his action illegal. 

That this view of the law is untenable and wholly at 
variance with the doctrines established by the decisions 
of this Court is, we think, demonstrable. 


It is to be noticed that in the statutes creating and regu- 
lating the powers and duties of the Postmaster-General, as 
in the practical conduct of the business of the Department, 
a plain distinction is made between the increase or addi- 
tion of service and the expedition of service. 

When additional service is ordered, the compensation 
therefor cannot be in excess of the exact proportion 
which the original compensation bears to the original 
service. 

The fixing of the compensation for the increased serv- 
ice is, therefore, a matter of merely arithmetical computa- 
tion, 

But the compensation for expedited service is determin- 
able in a very different way. 

Section 3961, R. S., provides that— 


“ No extra allowance shall be made for any increase of 
“ expedition in carrying the mail unless thereby the em- 
“ ployment of additional stock and carriers is made neces- 
‘“ sary, and in such case the additional compensation shall 
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“ bear no greater proportion to the additional stock and 
“ carriers necessarily employed than the compensation in 
“the original contract bears to the stock and carriers 
“ necessarily employed in its execution.” 


. In the administration of this law, it is the duty of the 
Postmaster-General to investigate and determine— 

1. Whether or not the public interests and conveniences 
require the service to be expedited, and if so, to what ex- 
tent and between what points ? 

2. What number of men and horses are necessarily used 
in the performance of the service which is to be expedited ? 

3. Whether or not the proposed expedited service will 
necessarily require the employment of additional men and 
horses, and the number of men and horses that will be 
required ? 

4. What the proportion is between the namber of men 
and horses necessarily used in the original service and 
those it will be necessary to be used in performing the ex- 
pedited service ? 

When he has determined whether the employment of 
additional stock and carriers is made necessary by the 
proposed expedition and what additional stock and car- 
riers will be required for the expedited service, the pro- 
visions of the statute limit his power in fixing the new 
rate of compensation to the proportion that the compensa- 
tion in the original contract bears to the number of horses 
used in its execution. 

The statute contains no other limitation of his power, 
nor does it any way qualify his right to determine abso- 
lutely and finally the question of the necessity for the em- 
ployment of additional horses and men, nor does it give 
any person or tribunal any right to review or reverse his 
finding and conclusion on that question. 
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When, in the manner stated, he has determined what 
additional allowance he will make for the service to be 
expedited, it is his duty to communicate his decision to 
the contractor in order that the contractor may, if he is 
unwilling to perform the service for the proposed com- 
pensation, relinquish the contract, as the contract itself 
provides he may do. 

The present inquiry, therefore, is whether or not after 
the agreement proposed by the Postmaster-General ‘has 
been accepted by the contractor, and the service provided 
for has been performed, a new inquiry can be made by 
a court and jury into the correctness of the findings of 
the Postmaster-General as to the number of men and 
horses actually and necessarily employed in a certain serv- 
ice and as to the reasonable worth of the service per- 
formed, and as to the legality of the allowance made. 

The general doctrine that the action of an executive 
officer in exercising a discretionary power vested in him by 
law in determining mixed questions of law and fact com- 
mitted td bis judgment and discretion for decision is final 
and cannot be inquired into or reviewed by any other tri- 
bunal, in the absence of any law authorizing such review, 
is too well settled by the repeated adjudications of this 
Court to be now questioned. 

In the early case of Martin v. Mott (12 W., 19), this 
Court said : 


“ Whenever a statute gives.a discretionary power to any 
‘“‘ person, to be exercised by him upon his own opinion of 
* certain facts, it is a sound rule of construction that the 
‘ statute constitutes him the sole and exclusive judge of 
“ the existence of those facts.” 


The case of Belcher e¢ al. v. Linn (24 H., 522) involved 
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the finality of the decision of appraisers empowered by 
statute to appraise, estimate, and ascertain the value of 
certain importations. 

This Court held that in the absence of fraud their decis- 


ion was final and conclusive, and said: 


“As was said by this Court in Bartlett v. Kane (16 How.., 
“ 272), the appraisers are appointed with powers, by all 
“ reasonable ways and means, to appraise, estimate, and 
“ ascertain the true and actual market value and wholesale 
“ price of the importation. The exercise of these powers 
“ involves knowledge, judgment, and discretion. We hold, 
“ as was held in that case, that when power or jurisdiction 
“ is delegated to any public officer or tribunal over a sub- 
“ ject-matter, and its exercise is confided to his or their 
“ discretion, the acts so done are in general binding and 
“ valid as to the subject-matter. The only questions which 
‘ean arise between an individual and the public, or any 
“ person denying their validity, are power in the officer and 
“ fraud in the party. All other questions are settled by 
“ the decision made or the act done by the tribunal or 
“ officer, whether executive, legislative, judicial, or special, 
“ unless an appeal or other revision is provided he by 
‘“ some appellate or supervisory tribunal prescribed by law. 
“ (United States v. Arredondo, 6 Pet., 691; Rankin v. 
“ Hoyt, 4 How., 327; Stairs v. Peaslee, 18 How., 524.). 


In the case of the United States v. Speed (11 Wall, 649), 
involving the construction of a statute which provided that 
whenever by reason of the presence of a military or naval 
force near any post-office unusual] business accrues thereat, 
the Postmaster-General is required to make a special order 
allowing proportionably reasonable compensation to the 
postmaster, and for clerical services during the period of 
such extraordinary business, and also involving a statute 
which requires the Postmaster-General “ to control accord- 
“ingtolao * * * the allowance to postmasters,” the 
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Court, concerning that section of the law which devolved 
the duty of making a special order for compensation, said : 


“ The section did not go further and prescribe rules to 
“ govern the action of the Postmaster-General, nor did it 
‘‘ seek to interfere with the judicial discretion of that offi- 
“cer. Congress constituted him the sole judge to deter- 
‘mine not only whether the exigencies in the case had 
“ arisen, but if they had, the manner and extent of the 
~~ allowance, and it is not competent for court or jury to re- 
‘vise his decision, nor is it re-examinable anywhere else, 
“ as there is no provision in the law to that effect. It may 
“be safely laid down as a general rule, says Story, Judge, 
“ «that where a particular authority is confided to a public 
“« * officer, to be exercised by him in his discretion, upon 
‘“ “an examination of facts, of which he is made the ap- 
“ * propriate judge, his decision upon these facts is, in the 
‘“ ‘absence of any controlling provisions, absolutely con- 
‘* * clusive as to the existence of those facts.’” 


The effect to be given to the decisions and findings of 
the officers of the Executive Departments of the Govern- 
ment upon questions of law and fact committed to them 
for investigation and determination has been most fre- 
quently considered and defined by this Court in cases that 
have arisen in relation to the disposition of the public 
lands. 

In the case of Schurtz v. The United States (102 U. S.., 
401), Mr. Justice Miller, in delivering the opinion of the 
Court, says : 


“ To the officers of the Land Department, among whom 
‘“‘ we include the Secretary of the Interior, is confided, as 
“we have already said, the administration of the laws 
‘* concerning the sale of the publicdomain. * * * The 
‘‘ question whether any particular tract, belonging to the 
‘* Government was open to sale, pre-emption, or homestead 
‘rights, is in every instance a question of law, as ap- 
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ry lied to the facts, for the determination of those officers. 
heir decision of such questions, and of a 
“ claims to the same lands by different parties, is judi 
“in its character. 

“It is clear that the right and the duty of deciding all 
“ such questions belong to those officers, and the statutes 
“have provided for original and appellate hearings in 
“ that Department before the successive officers of higher 
" He up to the Secretary. They have, therefore, juris- 

iction of such cases, and provision is made for the 
“ correction of errors in the exercise of that jurisdiction. 
“ When their decision of such a question is finally made 
“and recorded in the shape of a patent, how can it be 
“said that the instrument is absolutely void for such 
“ errors as these? If a patent should issue for land in 
“ the State of Massachusetts, where the Government never 
* had any, it would be absolutely void. If it should issue 
“for land once owned by the Government, but long be- 
“ fore sold and conveyed by patent to another who held 
“ possession, it might be held void in a court of law on 
“ the production of the senior patent. But such is not 
“the case before us. Here the question is whether this 
“land has been withdrawn from the control of the Land 
“ Department by certain acts of other persons, which in- 
“ clude it within the limits of an incorporated town. The 
“whole question is one of disputed law and disputed 
“ facts. Tt was a question for the land officers to con- 
“ sider and decide before they determined to issue Mc- 
“ Bride’s patent. It was within their jurisdiction to doso. 
“ If they decided erroneously, the patent may be voidable, 
“ but not absolutely void.” 


In the later case of Steel v. Smelting Company (106 U. 
S., 450), the subject is again reviewed. The Court, by Mr. 
Justice Field, says : 


“ We have so often had occasion to speak of the Land 
“ Department, the object of its creation, and the power it 
“ possesses in the alienation by patent of portions of the 
“ public lands, that it creates an unpleasant surprise to find 
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‘‘ that counsel, in discussing the effect to be given to the 
“ action of that Department, overlook our decisions on the 
‘“ subject: That Department, as we have repeatedly said, 
‘was established to supervise the various proceedings 
‘‘ whereby a conveyance of the title from the United States 
“to portions ofthe public domain is obtained, and to see 
“ that the requirements of the different acts of Congress are 
“ fully complied with. Necessarily, therefore, it must con- 
‘“ sider and pass upon the qualifications of the applicant, 
“ the acts he has performed to secure the title, the nature 
‘“ of the land, and whether it is of the class which 1s open to 
“sale. Its judgment upon these matters is that of a special 
“ tribunal, and is unassailable except by direct proceedings 
‘“‘ for its annulment or limitation.” 


The conclusions thus expressed are supported by a long 
line of decisions : 
Johnson v. Towsley, 13 Wall., 72. 
Warren v. Van Brunt, 19 Wall., 653. 
French v. Fyan, 93 U. 8., 169. 
Marquez v. Frisbie, 101 U. 8., 475. 
Vance v. Burbank, 101 U.S., 514. 
Quinby v. Colan, 104 U. S., 426. 
Smelting Company v. Kemp, 104 U. S., 645. 
Steel v. Smelting Co., 106 U.S., 451. 
Baldwin v. Stark, 107 U. 8., 464. 
Ehrhardt v. Hogaboom, 115 U. S., 67. 


The doctrine of these cases is, that when controverted 
questions of law and fact are committed by law to the 
decision of officers of the Land Department and decided 
by them, their decision is final to the same extent as those 
of other judicial or guasi tribunals ; that is, they are final 
in the absence of fraud or mistake, and can be impeached 
and set aside for fraud and mistake only by proper pro- 
ceedings in equity. 
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It is submitted that in the light of these authorities the 
action of the Postmaster-General and his decisions, ex- 
pressed in the orders under consideration, were final and con- 
clusive upon the matters of fact and of law therein involved, 
unless they were based upon fraud or mistake. 


ITI. 


THE ACTION OF THE PosTMASTER-GENERAL IN ALLOWING AND 
PAYING THE ADDITIONAL COMPENSATION RECEIVED BY THE 
CONTRACTORS FOR THE EXPEDITED SERVICE WAS 80 FAR 
FINAL THAT IT CAN NOT BE REVIEWED OR IMPEACHED EX- 
CEPT FOR MISTAKE OR FRAUD. THERE WAS NO “ MISTAKE” 
COMMITTED BY THE PoOsSTMASTER-GENERAL IN CONTEMPLA- 
TION OF LAW, AND THE QUESTION OF FRAUD WAS PROPERLY 
LEFT TO THE DETERMINATION OF THE JURY. 


1. As to the alleged mistake of fact. | 

The mistake imputed to the Postmaster-General by the 
plaintiff in error was not committed directly in making 
the orders referred to nor in making payments thereunder, 
but in the preliminary inquiry and finding as to the num- 
ber of men and horses necessary for the performance of a 
certain service. His decision on this point regulated and 
determined the proportion according to which the compen- 
sation was to be calculated. 

If his finding as to the number of horses and men nec- 
essary for the work required was correct, there might yet 
have been a mistake committed in the computation and 
ascertainment of the proportion by which the allowance 
was to be governed ; and if the proportion according to 
which compensation was to be made had been correctly 
ascertained, there might still have been a mistake in the 
computation and ascertainment of the precise amount 
payable to the contractor. 
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It is obvious that the mistakes last mentioned would be of 
a very different character from that which the Postmaster- 
General might commit in finding out and deciding what 
was a sufficient force for the required service. They 
would be mistakes within the meaning of that term as 
used in the authorities referred to; but a wrong conclu- 
sion in the preliminary inquiry as to the men and horses 
required for a certain service would not be a mistake in 
fact in a legal sense, but would be an error in judgment 
in relation to facts that were known to him and which. it 
was his duty to know. 

When an act is done intentionally and with knowledge, 
or with opportunities of obtaining knowledge, the doing 
of the act cannot be considered “a mistake.” 

The Postmaster-General made the order increasing the 
pay for increased speed in carrying the mail under the 
statute which required him to know the number of stock 
and carriers necessary, as the mail was then being carried, 
and necessary as it was proposed to be carried, and his 
official power in executing the authority thus given in- 
cluded, to the amplest degree, power to inform himself of 
the facts which were to govern his conduct when found. 
The Post-Office Department is furnished with a Bureau of 
Inspection, which is a part of the machinery of that De- 
partment, and is devoted to procuring and bringing before 
the Postmaster-General information upon all subjects nec- 
essary for him to act upon in the discharge of his official 
duties. The regulations of the Department make every 
postmaster at the termini of the routes and along the line 
of each route the trusted agent of the United States. 
These agents know the number of stock and carriers used 
on any route, and are capable of forming a correct or rea- 
sonably correct opinion of the number necessary in case 
of change of schedule. It is made the duty of the post- 
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office inspectors, who travel over the routes at short inter- 
vals, to know, among other things, the amount of stock 
and carriers employed, and the number of stock and car- 
riers necessary for any increase of service. So that the 
element of ignorance of the truth, which hes at the very 
basis of the doctrine of mistake, as mistake is defined in 
Equity Jurisprudence, does not exist in this case, is not 
alleged to exist in the complaint, and, under the operation 
of the Department and its official machinery for collecting 
information, could not exist. 

It is said by Justice Story (Equity Jurisprudence, sec- 
tions 146 to 148) that where the means of information ex- 
ist upon which the party acts, there can be in law and 
equity no mistake alleged concerning his action. This 
doctrine is fully declared in 93 U. S., in the case of 
Grymes v. Sanders, where it is held that mistake to be 
available in equity must not have arisen from negligence, 
where the means of knowledge were easily accessible. 
The party complaining must have exercised at least the 
degree of diligence which may be fairly expected from a 
- reasonable person. 

See U. 8. v. Griffith, 22 Ct. of Claims, R., p. 165, and 


cases there cited. 


2. As to the allegation of fraud. 

The fraud alleged to have been perpetrated by the de- 
fendants was the making and presentation of a false state- 
ment with intent to deceive the Postmaster-General. 

The defendant, Sanderson, did make a statement to the 
Second Assistant Postmaster-General which he did not 
know to be true, and which was in fact untrue, but the 
making and presentation of that statement did not consti- 
tute a fraud in a legal sense. 

It was the expression of a mere opinion or estimate, 
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as was apparent from the subject-matter, and was. so un- 
derstood by the official to whom it was addressed. A false 
statement made under such circumstances is not necessa- 


rily a fraudulent statement. 
In the case of Page v. Bent (43 Mans,, 374) the court 


said : 


“ But in a matter of opinion, judgment, and estimate, if 
“ one states a thing as of his own knowledge, if he in fact 
‘‘ believes it, and it is not intended to deceive, it is not a 
“ fraud, though the matter thus stated is not in fact true. 
“ The reason is, that i¢ is apparent from the sulject-matter 
“ that what is thus stated as to knowledge must be con- 
“ sidered and understood, by the party to whom it is ad- 
“ dressed, as an expression of strong belief only, because 
“it is a subject-matter of which knowledge, in the strict 
‘* sense, cannot be had.” 


In Marshall ». Hubbard (117 U.S., 415), with reference 


to the defendant's proofs to support a plea that a contract. 


was obtained by false representation, this Court said : 


‘“ In the first place, it must be shown that the represen- 
‘ tations were made ; in the second place, that the repre- 
“‘ sentations, if made, were fraudulent; in the third place, 
‘that the defendant relied upon the representations ; and 
‘in the fourth place, that he had a right to rely upon them: 
‘‘ Those are four material elements of fact that must appear 
‘in the case. * * * Not only must the representa- 
“tions be made, not only must they be fraudulent, not 
“ only must it appear that the party relied, and had a right 
“ to rely, upon them, but it must also be shown that the 
‘“‘ representations were material to the contract or trans- 
“ action which took place between the parties ; and further, 
“ that injury has been sustained and damage resulted to the 
“ defendant from the alleged fraudulent representations.” 


~~ 
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In Smith v. Richards (13 Peters, 37) it is stated : 


“ In the next place, the misrepresentation mast not only 
“ be in something material, but it must be in something in 
“ regard to which the one party places a known trust and 
“ confidence in the other. It must not be a mere matter of 
‘““ opinion equally open to both parties for cramination and 
“ inguiry, and where neither party is presumed to trust the 
* other, but to rely on his own judgment.” 


Where parties standing in adverse relations to each 
other, and the subject-matter of their dealings is equally 
open to both for examination and inquiry, neither party is 
presumed to trust the other, but to rely on his own judg- 
ment. 

Blease v. Garlington, 94 U. S., 1. 


In the present case there was no evidence tending to 
prove that the representations made by Sanderson were 
relied on by the Postmaster-General, nor that they were 
made with intent to deceive. It appears affirmatively that 
the Postmaster-General had no right to rely upon them, 
and in fact knew that they were made merely as estimates 
and as the expression of an opinion. 

But if it be conceded that the defendant's purpose was 
fraudulent, the judge's charge fully and fairly submitted to 
the jury the only question of fraud’ raised by defendant's 
conduct. 

A careful examination of the record will show there was 
no evidence that tended to show any fraudulent purpose 
on the part of the defendant, except on the assumption that 
there was collusion between him and the officers of the 
Department. 

The statement of Sanderson refers to the “ present sched- 
“ule of 72 hours,’ whereas, in fact, no such schedule 
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existed and no service was established over the road to 
which that statement referred. 

But it was known by the Postmaster-General, or his As- 
sistant, that no such schedule existed and no such service 
had been established, because he alone could fix the sched- 


ule and direct the service, and knew that he had not taken’ 


any such action. 

In the same statement, Sanderson represented that it 
would require 66 horses and 22 men to perform the “same 
“ service’ referred to in the first paragr yh of his letter, 
whereas, in fact, there was at that time no such service as 
that mentioned, and Sanderson did not know what number 
of men and horses were necessary to perform the expedited 
service to which the letter had reference. 

But the Post-Office Department officials knew that the 
” was hypothetical 
and constructive, and that Sanderson had no personal 
knowledge as to the number of horses and men necessary 
to perform the expedited service. 

It is‘apparent, also, from the record that 66 horses and 
22 men were not required and were not used in the per- 
formance of the expedited service. 

But the Postmaster-General had full sepiibiidie to 
know, and it was his duty to ascertain from sources other 
than the information obtained from the defendant, what 
force was necessary and was actually employed in respect 
of the expedited service. 

It is shown by the testimony set out in the bill of ex- 
ceptions that the proposed change in the service was 
brought to the attention of the defendants by the Second 
Assistant Postmaster-General, at Washington, and they 
were asked if they were willing to do the service in the 
way proposed ; that the statement of Sanderson was made 
at the request of the contract clerk of the Post-Office De- 


service described as “ the same service 
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partment; that the schedule referred to in the statement 
was fixed by the chief clerk and the Seeond Assistant 
Postmaster-General, and the defendants had nothing to do 
with fixing it ; that the data from which the statement was 
made was furnished by the contract clerk of the Post- 
Office Department through maps, figures, and petitions on 
file; that neither of the defendants had ever been over the 
proposed road, and they could only make a “jump” at the 
cost of service, and the Department was so informed ; that 
the statement furnished to the Department was merely an 
estimate or expression of opinion as to the number of stock 
and men required, and was so taken and understood by the 
Department ; that the defendants were informed by the De- 
partment that no mails had ever been carried over the pro- 
posed road ; that neither of the defendants knew anything 
about the practicability of the route that was recommended, 
but based all they did upon the information that the De- 
partment gave them ; that from his experience as a mail 
contractor and with the creation of new routes in new Ter- 
ritories, the defendant, Sanderson, considered that the es- 
timates by him were at that time fair; that he admitted 
that in view of facts subsequently ascertained he was mis- 
taken. 

There was no evidence introduced to contradict or im- 
peach the testimony, the substance of which has been 
above stated ; nor, as has been already said, was there any 
evidence offered to show that the statement made by the 
defendant, Sanderson, actually misled the Postmaster- 
General or that they were made the basis of his action. 

In view of the evidence set out in the bill of exceptions 
the conclusion is unavoidable that all the circumstances and 
conditions involved in the conduct of the defendants in 
making the statement in question were perfectly well 
known and understood by the Postmaster-General or As- 
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sistant Postmaster-General, and that if the conduct of the 
defendants was fraudulent, then the intended fraud must 
have been known by and consented to, if not participated in, 
by the officers of the Post-Office Department. That is to say, 
the evidence relied on to prove fraud necessarily affected 
and involved the officers of the Post-Office Department 
to the same extent that it involved the defendants. 

The making of the statement was in pursuance of the 
request of the officers of the Department, ani the origin 
and basis of their representations were known to the officers 
of the Department. If, therefore, there was any fraud in 
their action or in their representations, it was in its origin 
and execution as much the fraud of the officers of the 
Post-Office Department as of the defendants. 

The Court, therefore, was correct in charging that the 
Government could not recover unless there was fraud, 
“and in the circumstances of the case, a fraud that was 
“ participated in, which was countenanced and recognized, 
“ by the officers'of the Government.” 

The Court was correct in this definition and qualifica- 
tion of the fraud, because the “ circumstances of the case” 
made it apparent that there could have been no fraud in 
obtaining the contract under which the money sought to 
be recovered was paid unless the defendants and the officers 
of the Post-Office Department were jointly concerned and 
participants therein. 

Whether or not there was such a fraud the Court left 
to the jury to determine, with the further instruction (which 
was not excepted to) as follows : 


“The testimony as to the force actually used was given 
“ only to explain how the parties must have understood 
“it at the time this contract was made. That is to say, 
‘“‘ persons familiar with this service, the Postmaster-Gen- 
* eral himself, or the men in his office, must have known 
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“ something about what force was required to carry mail 
“110 miles, letting as many mail contracts as they do; 
“ certainly the defendants knew all about it, and if they 
‘* stated the force in excess of what the service actually re- 
“ quired for the purpose of getting an extraordinary com- 
“ pensation, and there was an intention on their part at 
“that time and an intention on the part of the office let- 
“ting the contract that they should have extraordinary 
“ compensation for this service, then the Government may 
“ recover. That is a question for your consideration.” 


IV. 


THE MONEY SUED FOR CANNOT BE RECOVERED IN THIS ACTION 
UNDER OR BY REASON OF THE PROVISIONS OF SECTION 4057 
OF THE REVISED STATUTES. 


In the brief filed on behalf of the plaintiff in error, the 
plaintiff’s right of action is not based upon the principles 
of common law applicable to cases of the payment and re- 
ceipt of money in mistake and fraud, but wholly on the 
provisions of sections 3960, 3961, and 4057 of the Revised 
Statutes. 

It is insisted that as the power of the Postmaster-Gen- 
eral in fixing the allowance for expedited service is limited 
by section 3961 to the additional carriers and stock @¢tu- 
ally necessary for the performance of the service, the al- 
lowance made by him must be considered as pay for the 
actual use of a definite number of men and horses, and if 
payment is made for a number of men and horses in ez- 
cess of the number actually necessary, the money so paid 
is paid in violation of law and can be recovered back un- 
der the provisions of section 4057. 

It is insisted, also, that, although the duty of inquiring 
and deciding what additional carriers and stock are neces- 
sary for the performance of the proposed service is im- 


ee 
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(c.) He is to sue in all other cases where money has been 
paid in consequence of fraudulent representation, or by 
mistakes collusion or misconduct of any officer or other 
employé of the postal service. Taken in its very broad- 
est sense, this means nothing more than that money paid 
in mistake and fraud can be recovered back. 

We therefore submit that the provisions of section 4017, 
whether considered separately or collectively, do not give 
to the Government any new rights or remedies, nor do 
they in any way enlarge or modify the general doctrine 
hereinbefore discussed, that the decisions of the officers of 
Executive Departments on questions of fact as well as on 
questions of fact and law requiring official determination 
and action are unimpeachable, except for fraud and mis- 
take. We have heretofore shown, as we think, that the 
facts of this case do not bring it within the operation of 
the general principle already referred to relative to mistake 
and fraud. 

We also submit that in the absence of some plain and 
unmistakable statutory requirement this Court will be re- 
luctant to hold that the mere allegation that the Postmas- 
ter-General has made errors in computations in estimates, 
and in decisions concerning the existence or non-existence 
of certain facts, authorize the Federal courts, with the aid 
of juries, to investigate his alleged errors and mistakes 
and adjudicate thereon as though an appeal from his 
action was expressly provided for. 

This would be to substitute the courts for the Post-Office 
Department in the administration of the Department in 
all matters involving the contractual relations of the De- 
partment with its contractors. 

The exercise of such a jurisdiction with reference to the 
number of horses and men necessary for the performance 
of any particular service would necessarily involve inquiry, 
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years after the service was performed, into the condition 
of roads, the facilities for obtaining supplies, and the sind 
as well as the number of vehicles, stock, and carriers actu- 
ally employed ; for it obviously results from the argument 
on behalf of the Government thatif no men and no Aorses 
were used in the service the contractor would be entitled 
to no pay, even if the mails were transported by some other 
method on schedule time without failure or delay. 

It would also involve, as is indeed claimed in the eighth 
instruction asked in behalf of the plaintiff, the determina- 
tion by a jury of the reasonable worth of service long be- 
fore rendered with reference to all the circumstances under 
which the service was performed. 

It is believed that no such right of supervision and con- 
trol by the judicial authority over the details of executive 
administration has ever before been asserted. It has no 
foundation in law nor in the decisions of the Court, nor in 
the practice of the Government from the time of its organi- 
zation. 

It cannot exist in the face of that provision of the con- 
tract which gives the contractor the right to refuse to 
perform the expedited serviceif not satisfied with the com- 
pensation offered to him. 

All the instructions asked on behalf of the plaintiff were 
based upon an erroneous theory of the law and were 
properly refused. 


V. 


THE COMPLAINT DOES NOT SET OUT ANY PROMISE TO PAY THE 
MONEY ALLEGED TO HAVE BEEN RECEIVED TO THE USE OF 
THE PLAINTIFF. 


When the case shows that it is the duty of the defend- 
ant to pay, the law imputes to him a promise. “ 7his 
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Cary v. Curtiss, 3 H., 247. 

Curtis v. Fielder, 2 Black, 474. 

Liverpool! >.>. Co. v. orn. Com rs, L135 U. »., 
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“The declaration must aver the promise of the defend- 
~ ant, otherwise 1t 1s insuthicient, even after verdict. It IS 
not ¢ nough to allege the facts upon which the law raises 
‘an implied promise ; the promise itself must be alleged 
‘* or the declaration will be fatally detective.” 

1 Waits A. & D.., }). 394, and cases there cited. 


VI. 
THE JUDGMENT OF THE COURT BELOW SHOULD BE AFFIRMED. 


NATH’L WILSON, 
SHELLABARGER & WILSON, 7 
tor Defi ndants. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON. 


mote me 


nniiehtnetibinesamaiiieademurte ant ae en 


VS. GEORGE W. PALMER, 


EZRA D. FRITTS ET AL. 


1 Pleas in the Circuit Court of the United States for the District 
of Colorado, Sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 26th day of 
June, A. D. 1879, came George W. Palmer, by J. Q. Charles, Esq., 
his attorney, and filed in said court his complaint, and sued out of 
said court a writ of summons against Ezra D. Fritts, Joseph A. 
Thatcher, C. H. Briggs, William Nicholson, William A. Seott, and 
Adelaide M. Scott; and the said complaint is in words and figures 
as follows, to wit: 

f omplaint. 


In the Cireuit Court of the United States for the District of Colorado. 
(ect. Term, 1879. 


GeorGce W. Patmer, Plaintiff, 
rs. 

Ezra D. Frirtrs, Joseru A. Tuatcner, C.’H. Briges, WILLIAM 
NIcHoLson, WILLIAM A. Scott, and ADELAIDE M. Scort, Defend- 
ants. 

Petition. 


George W. Palmer, plaintiff, states that he is a citizen of the State 
of Indiana, and that Ezra D. Fritts, Joseph A. Thatcher, C. H. 
Briggs, and William Nicholson, defendants, are citizens of the State 
of Colorado, and that William A. Seott and Adelaide M. Scott, his 
wife, defendants, are citizens of the State of Illinois. 

And plaintiff states that heretofore, to wit, on the twentieth 

2 day of May, A. D. 1878, he was entitled to the possession of 
the following-described real estate and property situate in the 
county of ¢ rilpin and State of Colorado, to wit: The North Comstock 
lode, being ten hundred and eleven feet (1,011) in length on the vein 
and being the same property which was located by Ezra D. Fritts 
on the 23rd of October. 1876. as appears of record in book et page 
186 of the records of the county of Gilpin; also the Grand View lode, 
being three hundred and eighteen feet (318), more or less, in length 
on the vein, and being the same property which was located by Ezra 
D. Fritts on the 7th day of November, A. D. 1876, as appears of 
record in book F?, page 486 of the records of the county of Gilpin ; 
also the Clipper lode, in the city of Central, county of Gilpin, being 
fifteen hundred feet in length by one hundred and fifty feet in width 
(1,500 x 150) of surface ground on said vein, four hundred and twenty 
feet (420) of said lode being situate westerly, and ten hundred and 
eighty feet (1,080) being situate easterly from a point over the en- 
trance of discovery adit, and more particularly described as follows, 
to wit: Beginning at the S. E. corner, whence } section corner in east 
boundary section 12, T. 3, R. 73 west, bears S. 85° 2’ 12” E. 2,022.6 
feet; Gregory Hill bears S. 24° E., and Russell mountain bears 5. 
26° 55’ west: thence S. 71° 43’ west 1,500 feet; thence north 18° 
17’ W. 150 feet; thence west 71° 43’ east 1,500 feet; thence south 
18° 17’ east 150 feet to the place of beginning; also the Comstock 
lode, consisting of fifteen hundred feet (1,500) along the vein thereof 
1—USo 
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and more particularly described as follows, to wit: Beginning at the 


northeasterly corner, whence | section corner in east boundary, sec. 
12. T.3S., R. 73 W.,. bears S. 79° 48’ 5” E. 2.572 feet: thence S. 38 
2S’ W. 1.500 feet: thenee north 51° 32” W. 150 feet: therfee north 


38° 28’ E. 1,500 feet: thence S. 51° 32’ KE. 150 feet to place of 
3 beginning; also a certain building lot situate in the city of 


Central, on the northerly side of High street, being forty feet 


(40) in width on said High street by fifty feet (50) in depth, together 


with the dwelling-house situate thereon, the said lot and house being 
the same property which was conveyed to said Fritts by David and 
Annie Jenkins, and by said Fritts to William Einstein and S. W. 
Tvler, by warranty deed dated March 8th, 1877, and is now in the 
occupancy of said William Nicholson. 

And plaintiff states that being so entitled to the possession 
thereof the defendants afterwards, to wit, on the twenty-first day of 
May, A. D. 1878, entered into such premises and unlawfully with- 
holds from the plaintiff the possession thereof, to the damage of the 
plaintiff in the sum of ten thousand dollars, and plaintiff states that 
the monthly value of said premises is one thousand dollars. 


Plaintiff prays judgment against defendants for the possession of 


said premises, with damages to the amount of ten thousand dollars 
and one thousand dollars monthly value, together with costs, &e. 
(S’o'd) GEORGE W. PALMER, Pf. 
(Endorsed:) 270. U.S. circuit court, district of Colorado. George 
W. Palmer vs. Ezra D. Fritts et al. Petition. Filed Jun. 26, 1879. 
(S’e’d) Edward F. Bishop, clerk. J. Q. Charles, att’y for pl’ff. 
And the said summons, with the proof of service thereon by the 
marshal, is in words and figures as follows, to wit: 


{ Summons. 


UNITED STATES OF AMERICA, | 
- ° . . Po i 
lhrstrict of ¢ olorado, j 


In the Cireuit Court of the United States for the District of Colorado. 


GEORGE W. PALMER, Plaintiff, 
vETSUS 
Kkzra D. Fritts, Josepn A. THatcuer, C. H. Brigaes, WILLIAM 
NicHotson, WILLIAM A. Scort, ADELAIDE M. Scorr, Defendants. 


Complaint. Filed in the clerk’s office this 26th day of June, A. D. 
, 1879. 


The President of the United States of America to the above-named 
defendants, Greeting : 

You and each of you are hereby notified that an action has been 
brought in said court by George W. Palmer, plaintiff, against you 
as defendants to recover the possession of certain real estate situate 
in the county of Gilpin, State of Colorado, to wit: The North Com- 
stuck lode, as located by Ezra D. Fritts October 23rd, 1876, of record 
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in book F?, page 486, records of Gilpin county; the Grand View 
lode, as located by said Fritts on Nov’r 7th, 1876, of record in book 
l’*, page 486, records of Gilpin county ; the Clipper lode in the city 
of Central; the Comstock lode; also a certain building lot in the 

city of Central, on the northerly side of High street, 40 feet in 
5 width on High street by 50 feet in depth, with the dwelling- 

house thereon, all said property being more particularly de- 
scribed and set forth in the complaint filed herein, and to which 
reference is here made. Damages to the amount of $10,000.00, one 
thousand dollars monthly value, together with the costs of this suit. 

You are hereby required to appear and demuroranswer to the com- 
plaint filed in said action in said court within ten days (exclusive of 
the day of service) after this sammons shall be served on you if such 
service shall be made within the county of Arapahoe; otherwise, 
within forty days from the day of service, and if you fail to do so 
the said plaintiff will take judgment against you by default, accord- 
ing to the prayer of the said complaint, and will apply to the court 
for the relief demanded in the complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of our said circuit 
court, at the city of Denver, in said district, this 26th day of June, 
A. D. 1879, and of the Independence of the United States the 103d 
year, 

[Seal Cire. C't.] 


(S’g’d) EDWARD F. BISHOP, Clerk. 
Proof of Service. 


Unirep STATES OF AMERICA, | 
; . " . * SS. 
District of Colorado, } 
Denver, Coro., July 10, 1879. 


I hereby certify that I received the within writ on the 27th 
6 day of June, A. D. 1879, and that I have personally served the 
same on Joseph A. Thatcher by leaving a certified copy of the 
same at his usual place of abode in Central City, Gilpin county, Col- 
orado, July 9th, A. D. 1879, with O. Vannettisch, a person over the 
age of 15 years; also served the same upon William Nicholson by 
leaving a certified copy of the within at his usual place of abode at 
Central City, Gilpin county, Colorado, July 9th, A. D. 1879, with the 
wife of the said William Nicholson, who is a member of his family 
above the age of 15 years; also served a copy the same day on Wil- 
liam A. Scott by delivering to him a certified copy of the same at 
Denver, Arapahoe county, State and district of Colorado,ou the 5th 
day of August, A. D. 1879—Ezra D. Fritts, C. H. Briggs, and Ade- 
laide M. Scott not found in my district or any place of residence of 
suid defendants. 
This writ, therefore, returned served, as the law directs, this 8th 
day of August, A. D. 1879. 
(S’g’d) P. P. WILCOX, Marshal. 
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(Endorsed :) Gen. No. 270. Cireuit court of the United States, 
district of Colorado. George W. Palmer, plaintiff, versus Ezra D. 
Fritts et al., defendant-. Summons. Filed this 8th day of August, 
A. D. 1879. (S’g’d) Edward F. Bishop, clerk. J. Q. Charles, attor- 
ney for plaintiff. ) 


And afterwards and on, to wit, the 14th day of October, A. D. 
1879, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1879, of said court—present, the Honorable 
7 Moses Hallett, district judge—the following proceeding was 
had and entered of-record in said court and in said cause, to 
wit: 
Orde f Leave to Amend Complaint. 


Us 


GEORGE W. PALMER ) 
siak , ae , , . 270. 
Ezra D. Fritts. Joseru A. Toarcuer, C. H. Briggs, WitttaM { ~' 
NicHotson, WILLIAM A. Scorr, and ADELAIDE M. Scorr. — ] 

For possession of specific real property, Xe. 


At this day come the said defendants, save William A. and Ade- 
laide M. Scott, by L. C. Rockwell, Esq., their attorney. 

And the demurrer of the said defendants to the complaint herein 
coming on now to be heard, and the court being now sufficiently ad- -~ 
vised in the premises, it seemeth to the court here that the said com- 
plaint is not sufficient in law. 

Nevertheless it is ordered that the said plaintiff have leave to 
amend his complaint herein within five (5) days from this day, as 
‘he shall be advised. 

And afterwards and on, to wit, the 25th dav of October, A. D. 1870, 
came again the said plaintiff, by his attorney aforesaid, and filed in 
said court and in said cause his amended complaint; and the said 
amended complaint is in words and figures as follows, to wit: 


A ile nde d ( omplaint. 


In the Cireuit Court of the United States of Colorado. 


8 GEORGE W. Pacmer, Plaintiff, 
| ) ~ 
ue 
Ezra D. Frirts, Joseru A. THarcuer, C. H. Briggs, Wittiam 
NiIcHOLsoNn, WILLIAM A. Scort, and ADELAIDE M. Scort, Defendants. 
And now comes the said plaintiff and amends his complaint, here- 
tofore filed in this cause, by inserting after the words “ William 
Nicholson,” in the 9th line on the last page of writing of sad —, 
the following averment, viz: And the said plaintiff avers that he is 
the owner in fee of said property above described. 
(Signed) GEORGE W. PALMER, : 


By J. Q. CHARLES, His Att’y. 


EZRA D. FRITTS ET AL. VS. GEORGE W. PALMER. o 


(Endorsed :) No. 270. George W. Palmer vs. Ezra D. Fritts et al. 
Amended complaint. Filed Oct. 29, 1879. (S’g’d) Edward F. 
Bishop, clerk. 

And afterwards and on, to wit, the 19th day of November, A. D. 
1879, came the said defendants, by L. C. Rockwell, Esq., their at- 
torney, and filed in said court and in said cause their answer to the 
complaint heretofore filed herein; and the said answer is in the 
words and figures as follows, to wit: 

Answer. 
UNITED StaTes OF AMERICA, | 
State of Colorado, J 


) In the United States Circuit Court. 


* s = 


GEORGE W. Patmer, PI'’ff, 
ag st 
Ezra D. Fritts, Joseru A. THatcuer, CHartes H. Briaes, Wit- 
liam Nicholson, Impleaded with William A. Scott & Adelaide M. 
Scott, Def’ts. 


The defendants, Ezra D. Fritts, Joseph A. Thatcher, Charles H. 
riggs, and William Nicholson, for an answer to the complaint, say : 

Ist. They admit that they are citizens of the State of Colorado, 
but cannot say where plaintiff resides, or of what State he is a citizen. 
These defendants, & each of them, deny that plaintiff, on the 20th 
day of May, A. D. 1878, or at any other time, was entitled to any 
part or portion of the premises mentioned or described in the com- 
plaint; they, and each of them, deny that plaintiff on that day or 
at any other time was the owner in fee or otherwise entitled to the 
premises described in complaint or any part or portion thereof. 

Il. These defendants, further answering, say they, & each of 
them, deny that on the twenty-first day of May, A. D. 1878, or at 
anv other time,— entered into said premises, or in any other way de- 
prived plaintiff of the same; and they, and each of them, deny that 
they wrongfully withhold from the plaintiff the possession of said 
premises or any part thereof; they, & each of them, deny that 
plaintiff has sustained damages to the amount of ten thousand dol- 

lars, or any other sum, by reason of defendants’ acts in hold- 


10 ing possession of said premises; whereupon they, & each of 
them, demand judgment for costs of suit. 
(S’g’d) L. C. ROCKWELL, 


Att'y for Deft’s. 
STATE OF COLORADO, ple 
County of Arapahoe, | eas 
James A. Thatcher, being first duly sworn, deposes & says he is 
one of the above-named defendants; that he has heard the forego- 
ing answer read & knows the contents thereof, and that the same is 
true of his own knowledge, & that this verification is made for & on 
behalf of all other defendants in this case. 


(S’g’d) JOSEPH A. THATCHER. 
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Subscribed and sworn to before the undersigned, a notary public 
in and for the county of Arapahoe, in the State of Colorado, at said 
Arapahoe county, this 22d day of October, A. D. 1879. 

Witness my hand and notarial seal. 

[ NOTARIAL SEAL. | (S’g’d) WM. H. SALISBURY, 
Notary Public. 

(endorsed :) 270. United States circuit court. George W. Pal- 
mer vs Ezra D. Fritts et al. Answer. Filed Nov. 19, 1879. (S’g’d) 
Edward F. Bishop, clerk. L. C. Rockwell, att’y for def’ts. 

And afterwards, and on, to wit, the 2nd day of January, A. D. 
1884, the same being one of the regular juridical days of the October 

term, A. D.1884, of said court—present, the Honorable Moses 
1] Hallet, district judge—the following further proceeding was 
had and entered of record in said court and 1n said cause, to 
wit : 
Order. (Cause Continued. 
GEORGE W. PALMER vs. Ezra D. Fritts et al. 
Action for possession of specific real property, &c. 

At this day it is ordered by the court, pursuant to a stipulation 
thereto herein filed, that this cause stand continued to the next 
term of the court. 


And afterwards and on, toa wit, the 27th dav of June, A. D. 1884. 
b] o 


the saine being one of the regular juridical days of the May term of 


A. D. 1884 of said court—present, the Honorable Moses Hallett, dis- 


trict judge—the following further proceeding was had and entered of 


record in said court and in said cause, to wit: 


Order. Trial and Taken Under Advisement. 


GEORGE W. PALMER } 
‘a ’ 
ea. i sy” 
» 270. 


Ezra D. Frirrs, Josern A. THoatrcuer, C. H. Briggs, WILLIAM 
NICHOLSON, WILLIAM A. Scorr. and. ADELAIDE M. Scorrt. 


Action for possession of specific real property and for damages. 


At this day comes the said plaintiff, by H. C. Dillon, Esq., 
12 - attorney, and the said defendants, Ezra D. Fritts, Joseph 
. Thatcher, C. H. Briggs, and William Nicholson, by L. ¢ 
Rock we ii Esq., their attorne y, ‘also come. 
And this cause now coming on to be tried by the court without 
a jury, pursuant toa stipulation thereto herein filed, is submitted 
to the court upon an agreed statement of facts, and the court doth 
thereupon take the same under advisement. ‘ 
And afterwards and on, to wit, the 7th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following further proceeding was had and entered 
of record in said court and in said cause, to wit: 


~] 
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Order. Finding for Plaintiff and for Judgment. 


GEORGE W. PALMER 
is. 


Ezra D. Fritts et al.) 


\ 270. 


Action for possession of specific real property and for damages. 


At this day come again the said parties, by their attorneys, re- 
spectively, and the court, being now sufficiently advised in the 
premises, doth find the issues herein joined for the said plaintiff 
and against the said defendants, and that the said plaintiff is the 
owner of in fee and entitled to the possession of the premises de- 
scribed in the complaint. 

Wherefore it is ordered by the court that judgment be entered 

herein in favor of the said plaintiff and against the said de- 
13 fendants, Ezra D. Fritts, Joseph A. Thatcher, and Charles H. 

Briggs, for the possession of the premises described in the 
complaint, and the said plaintiff’s costs, to be taxed. 


And afterwards and on the same day, to wit, the 7th day of 
July, A. D. 1884, judgment wus duly entered against the said de- 
fendants in the judgment book of said court, in pursuance of the 
statutes and rules of court. 

And the said judgment is in words and figures as follows, to wit: 


Judgment. 


~ 


GEORGE W. PALMER ; | 
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Ezra D. Fritts, Josern A. Toatrcuer,C. H. Briaas, WittiaAM { ~~’ 
NicHouison, WiLu1aAM A. Scort, and ADELAIDE M. Scorr. 


Action for possession of specific real property and for damages. 


On this 7th day of July, A. D. 1884, the same being one of the 
regular juridical days of the May term, A. D., 1884, of said court, 
there being present the Honorable Moses Hallett, district judge : 

It is considered by the court that the said plaintiff do have and 
recover of and from the said defendants possession of the property, 
lands; and tenements in said complaint described, to wit: 

The following-described real estate situate in the county of Gilpin 
and State of Colorado, to wit, the North Comstock lode, being 

ten hundred and eleven (1,011) feet in length on the vein 
14 and being the same property which was located by Ezra D. 

Fritts on the 23rd day of October, 1876, as appears of record 
in book F, page 486, of the records of the county of Gilpin; also the 
Grand View lode, being three hundred and eighteen (318) feet more 
or less in length on the vein, and being the same property which 
was located by Ezra D. Fritts on the 7th day of November, A. D. 
1876, as appears of record in book F 2, page 486, of the records of 
the county of Gilpin; also the Clipper lode, in the city of Central, 


county of Gilpin, being fifteen hundred feet in length by one hun- 
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dred and fifty feet in width (1,500 x 150) of surface ground on said 
vein, four hundred and twenty (420) feet of said lode being situate 
westerly and ten hundred and eighty (1,080) feet, being situate 
easterly from a point over the entrance of discovery adit and more 
particularly described as follows, to wit: Beginning at the S. E. cor- 
ner, Whence } section, corner In east boundary section 12, 'T. 3, R. 73 
west, bears 8S. 85° 2/12” E. 2,022.6 feet; Gregory hill bears 8S. 24° E. 
and Russell mountain bears 8. 26° 55’ west; thence 8. 71° 43’ west 
1,500 feet; thence north 18° 17’ W. 150 feet ; thence west 71° 43’ east 
1,500 feet ; thence south 18° 17’ east 150 feet to the place of begin- 
ning; also the Comstock lode, consisting of fifteen hundred (1,500) 
feet along the vein thereof and more particularly described as fol- 
lows, to wit, beginning at the northeasterly corner,whence } section 
corner in east boundary see. 12, T. 38., R. 73 W., bears S. 79° 48’ 5” 
Ki. 2,572 feet; thence 8. 38° 28’ W. 1,500 feet ; thence north 51° 32’ W. 
150 feet: thence north 38° 28’ E. 1,500 feet ; thence S. 51° 32’ E. 150 
feet to place of beginning ; also a certain building lot situate in the 
city of Central, on the northerly side of High street, being forty (40) 

feet in width on said High street by fifty(50) feet in depth, 
15 together with the dwelling-house situate thereon, the said 

lot and house being the same property which was conveyed 
to said Fritts by David and Annie Jenkins and by said Fritts to 
William Einstein and 8S. W. Tyler by warranty deed dated March 
8th, i877, and that he have a writ of possession therefor. 

It is further considered by the court that the said plaintiff do have 
and recover of and from the said defendants his costs by him in this 
behalf laid out and expended, to be taxed, and have execution 
therefor. ! 


And afterwards and on, to wit, the 18th day of December, A. D. 
1884, the same being one of the regular juridical days of the Oc- 
tober term, A. D. 1854, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had 
and entered of. record in said court and in said cause, to wit: 


Order Vacating Judgment. 


GrorGE W. PALMER 
‘'g 270 


ts. 
Ezra D. Frirrs et al. ) 
Action for possession of specific real property and for damages. 


At this day come the said defendants, by L. C. Rockwell, Esq., 
their attorney, and move the court to vacate the judgment lately 
had herein and for a new trial of the issues herein. 

And it appearing to the court that the taxed costs herein have 

been fully paid and discharged by the said defendants: 
16 Therefore it is ordered that the judgmeut lately and on the 
7th day of July last past had herein be vacated and for naught 
held, and that a new trial of the issues herein joined be had in pur- 
suance of the statute in such case made and provided. 


a 


a 


TT. on le 
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And afterwards and on, to wit, the 14th day of January, A. D. 1886, 
came again the said plaintiff, by H.C. Dillon, Esq., his attorney, and 
the said defendants, by E. A. Reynolds, Esq., their attorney, and 
filed in said court and in said cause their agreed statement df facts. 

And the said agreed statement of facts is in words and figures as 
follows, to wit: 


Agreed Statement of Facts. 


UNITED STATES OF AMERICA, District or COLORADO, | 
County of Araphoe, 


om . 


[In the Cireuit Court of the United States for the District of Colorado. 


Grorce W. Patmer, Plaintiff. 
re. 
Ezra D. Frirts, Joserun A. Tuatrcuger, CoHaries H. Briaas, and 
Wittram Nicnotson, Defendants. 


It is hereby stipulated and agreed by and between the par- 

17 ties to the above-entitled suit that trial by jury is waived for 

this second trial of the issues herein joined, and this cause 

for the purposes of this trial shall be submitted to the court upon 

the following agreed statement of facts, upon which the court is 
asked to declare the law and enter judgment accordingly : 

First. This suit in ejectment is for the recovery of the real estate 

and mining property, with the appurtenances thereunto belonging, 


‘situated in Gilpin county, Colorado, described in the plaintiff’s com- 


plaint herein, now in the possession of the said defendants, and has 
been since June Ist, 1878. 

Second. The common source of title to the said property is Wil- 
liam Groshon. 

Third. That the said William Groshon, on the 16th day of June, 
A. D. 1877, at Central City, in the said Gilpin county, made, exe- 
cuted, acknowledged, and delivered in due form of law his deed of 
warranty for the property described in the said complaint to the 
Comstock Mining Company, which was then a corporation created 
and organized under and by virtue of the laws of the State of Mis- 
souri and doing business as a mining company in said county of 
Gilpin, and said warranty deed was afterwards duly recorded in the 
office of the clerk and recorder of said Gilpin county June 25th, A. 
D. 1877, in book 62, at page i455. 

Fourth. That the said Comstock Mining Company afterwards and 
on the same day, at the said city of Central, made, executed, and de- 
livered to the said Ezra D. Fritts its three (5) certain promissory 

notes, by the first of which it promised, on or before August 
18 Ist, 1877, te pay to the order of Ezra D. Fritts ten thousand 

dollars ($10,000), for value received, with interest from date 
until paid at the rate of ten per cent. per annum, said second note 
being payable on or before August Ist, 1877, and said third note 
being payable on or before December Ist, 1877, but in amounts’ and 
all other respects like the said first-mentioned note, which said sum of 
thirty thousand dollars ($30,000) was intended to be used and was 
2—85 
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used by the said company in part payment of the purchase-money 
of said property SO aS aforesaid conveyed, LO wit, by the said William 


Groshon. and afterwards. and Ol) the Same day, for the PUPPose of 


securing the payment of the said promissory notes to the said Iezra 
DD). Fritts, made, executed, acknowledged and delivered at Central 
City, in the said county of Gilpin, its certain deed of trust to Joseph 
A. ‘Thatcher as trustee for the said Ezra D. Fritts of all and singular 
the said property, except the Clipper lode, in said complaint men- 
tioned and described, conditioned that in case of default in the pay- 
ment of the promissory notes, or either of them, or the interest 
thereon, that the said trustee might sell and dispose of the said min- 
Ing property for the PUPPOSe of paying the same in manner and 
form more particularly mentioned in the said deed of trust, which 
said deed of trust was dated on the 23rd day of June, 1877, duly 
acknowledged at the said county of Gilpin, and afterwards and on 
the 26th day of June, 1877, duly recorded in the said county of Gil- 
pin in book 64, at page i. 

hifth. Thatafterwards and on the 5th day of January, in the year 
A. D. 1878, for default in the payment of the said promissory notes, 
the said Joseph A. Thatcher, trustee, caused the said deed of trust to 
be foreclosed under the power of sale in the said deed of trust con- 

tained, at the said city of Central, and on that day made, exe- 
ls) cuted, acknowledged, and delivered in due form of law his 

deed of all and singular the said real estate and mining prop- 
erty, excepting the said Clipper lode, to the said Ezra D. Fritts, which 
said trustee’s deed was afterwards and on the 7th day ol January, 
A. D. 1878, duly recorded in the said Gilpin county in book 64, at 
page lob. ) 7 

Sixth. That the said defendants, Ezra D. Fritts, Joseph A. 
Thatcher, Charles H. Briggs, and William Nicholson, derived title and 
possession under and by virtue of divers mesne conveyances in due 
form of law from the said Comstock Mining Company and its as- 
signs under said deed of trust for the property described in the com- 
plaint, excepting the sald Clipper lode. which was not included in 
said deed of trust and has never been conveved tO any one by the 
said Comstock Mining Company. 

Seventh. That the said Comstock Mining Company was duly in- 
corporated under and by virtue of the laws of the State of Missouri 
June 15th, A. D. 1887, for the purpose of carrying on the mining 
business, and with the object In its articles of incorporation, cX- 
pressed to purchase, own, and control mining property, both real 
and personal, in the State of Colorado, and to conduct a mining busi- 
ness therewith. 

That afterwards and on the 16th day of June, 1877, and before 
the purchase of the said real estate and mining property from the 
said William Groshon, the said Comstock Mining Company was 
actively engaged in the prosecution of its said mining business at 
_and in the neighborhood of Central City, in said county of Gilpin, 
established an office in the said city of Central, and was employing 
men and purchasing supplies and machinery for the prosecution 
of its said mining business, having sundry superintendents, 


EZRA D. FRITTS ET AL. VS. GEORGE W. PALMER. 1] 
20) agents, and employees, and was then actively engaged 
prosecuting the usual business appertaining to mining com- 
panies in this State, and continued so to do until after the making 
and foreclosure of the said deed of trust as aforesaid ; that said com- 
pany was organized for the purpose of mining. 

Kighth. That the said Comstock Mining Company, at the time of 
purchasing the said property from the said William Groshon, had 
not, nor hye us if since at any time, comp yhied or atte mpted in any wise 
to comp ly with section one (1) of article fifteen (15 ») of the constitu- 
tion of the State of Colorado, nor with sections twe nty-three (23) and 
twenty-four (24) of chapter nineteen (19) of the General Laws of this 
State, otherwise known as sections 260 & 261 of chapter 19 of the 
General Statutes of this State, 1883, describing the terms and con- 
ditions upon which euslern ‘corpesations may do business in this 
State. 

Ninth. That the said William Groshon, on the 13th day of April, 
A. D. 1878, made, executed, acknowledged, and delivered, in due 
form of law, his certain deed of quit-claim of all and singular the 
real estate and mining property in the said complaint mentioned 
to Samuel S. Porter, which said deed was afterwards and on the 
20th day of May, 1878, duly acknowledged and delivered to the said 
Samuel S. Porter, but still remains unrecorded; and the said Samuel 
S. Porter afterwards and on the 20th day of May, A. D. 1878, by his 
deed of quit-claim of that date, executed in due form of law, con- 
veved all and singular the said real estate and mining property to 
the plaintiff, George W. Palmer, which said deed was afterwards 
and on the 25th day of May, L878, duly acknowledged and delivered 

to the said George W. Palmer, but still remains unrecorded. 
2] Tenth. That afterwards and on June 28th, A. D. 1879, at 

9.15 o’clock a. m., the said George W. Palmer filed his lis 
pendens in the office of the clerk and recorder of said county of Gil- 
pin, which now remains of record in book 69, at page 42 thereof, 
and in and by the same gave due notice, according to law, of the 
beginning of this suit and the nature of the same in manner and 
form as contained in the said complaint. 

That the value of the property in controversy exceeds $5,000, ex- 
clusive of costs. 

That a copy of the in corpor’ ition laws of the State of Missouri, 
under which this company was organized, were, at the time of the 
organization of this company, on file in the office of the secretary of 
state of the Siate of Colorado, but were not filed by this company. 

That the articles of incorporation of this company were filed 
the othee of the clerk and recorder in and for Gilpin county, Colo- 
rado, where the company was authorized to do businessin this State, 
and where its business interests were located on August 10th, 1877, 
and that a copy of the incorporation laws of the State of Missouri, 
under which this company was organized, were also on file in the 
office uf the clerk & recorder of Gilpin county at and after this 
company was organized. 

That during the time defendants have been in possession of the 
property they “have been hol ling the same in good faith under the 
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deeds above set forth, and they have paid as taxes, whieh were legally 
assessed and levied upon said property, the sum of $400, and that 
plaintiff has paid no taxes thereon; that defendants have put im- 

provements upon said property in the way of building & re- 
22 pairing the dwelling-lhouse described in the complaint in the 

sum of $350; that the rental of said property during the 
time defendants have been in possession has been $15 per month 
only. 

Defendants shall have the right to amend their answer, filed 
herein, disclaiming all interest in and possession of all property 
and premises deseribed in the complaint, excepting the Comstock 
lode. 


(S’g’d) HENRY C. DILLON, 
| Att'y for Plaintiff. 
(S'p'd) E. A. REYNOLDS, 


Att'y for Briggs & Fritz. 
L. C. ROCKWELL, 
Att'y for Phatecher Xv Wm. Nicholson. 


(Endorsed -) 270. In the cireuit court of the United States for 
the district of Colorado. George W. Palmer vs. Ezra D. Fritts, Jo- 
seph A. Thatcher, Charles H. Briggs, and William Nicholson. Stipu- 
lation waiving jury, to amend answer, and agreed statement of facts. 
Filed Jan. 14, 1880. (S’g’d) Edward F. Bishop, clerk. 


20 And afterwards and on the same day, to wit, the 14th day 
of January, A. D. 1886, came again the said defendants, by 
Messrs. L. C. Rockwell‘and E. Allen Reynolds, their attorneys, and 
filed in said court and in said cause their amended answer to the 
complaint heretofore filed herein. 
And the said amended answer is in words and figures as follows, 
to wit: 
Amended Answer. 


Unitep STATES OF AMERICA, } 
Slate of Colorado. } 


F s s ‘ 


In the Circuit Court of the United States within and for the District 
ot (‘olorado. 


GEORGE W. Patmer, Plaintiff, 
2. 
Ezra D. Fritts, Josepn A. THatcuer, Cuartes H. Briaas, and 
William Nicholson, Impleaded with William A. Scott and Ade- 
laide M. Seott, Defendants. 


24 Now come the defendants, Ezra D. Fritts, Joseph A. 
Thatcher, Charles H. Briggs, and William Nicholson, im- 
pleaded with William A. and Adelaide M. Scott, and file this their 
amended answer, which is filed by leave of .the court, made in pur- 
suance of the agreement so to do between the parties, and for answer 
to said complaint say : 
First. ‘That as to so much of the property and premises described 
in the complaint as the Clipper lode, being 1,500 feet in length by 
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150 feet in width, these defendants and each of them disclaim all 
right, title, and interest therein, and they and each of them deny 
they ever ousted the plaintiff therefrom ; deny that they have ever 
been in the possession thereof. 

Second. That as to all of said property described in said com- 
plaint, saving and excepting said Clipper lode, these defendants and 
each of them deny that plaintiff, on the 20th day of May, 1878, or 
at any other time, was entitled to any part or portion of said 
premises; they and each of them deny that on said date, or at any 
other time, plaintiff was the owner in fee or otherwise entitled to the 
premises described in the complaint, or any part or portion thereof, 
saving and excepting said Clipper lode. 

Third. These defendants and each of them, further answering 
said complaint, deny that on the 21st day of May, 1878, or at any 
other time, they ousted said plaintiff from said premises, or in any 
way or manner deprived plaintiff of the same; and they and each 
of them deny that plaintiff was upon that date, or at any other time, 
entitled to the possession of said premises or any part or portion 
thereof, saving and excepting said Clipper lode; and they and each 
of them deny they wrongfully withhold from the plaintiff the pos- 

session of said premises or any part or portion thereof; and 
29 they and each of them deny that plaintilf has sustained dam- 

ages by reason of defi ndants’ acts 1n holding possession of 
said premises or otherwise in the amount of $10,000, or in any other 
sum whatsoever; and defendants and each of them deny the monthly 
value of said premises is $1,000, or any other sum of money what- 
soever, saving and excepting the sum of $15 per month. 

Fourth. These defendants and each of them, further answering 
said complaint, say that said Nicholson simply occupied a portion 
of said premises at the time of the commencement of this suit, to 
wit, the dwelling house described in the complaint, as the tenant of 
said Thatcher, Fritts, and Briggs, and not otherwise, and that his 
right thereto as tenant has long since ceased and determined. 

Fifth. These defendants and each of them, further answering said 
complaint, say that on the 20th day of May, 1878, said Thatcher, 
Fritts, and Briggs were claiming title to said premises, saving and 
excepting said Clipper lode, by conveyances to them executed in due 
form of law, as the owners thereof, in good faith and under claim 
and color of title derived by divers mesne conveyances from the 
original locators of said premises and the original occupants thereof, 
and that while defendants have been occupying said premises they 
have paid in taxes, legally assessed thereon, the sum of $400, and 
that said plaintiff has paid no taxes thereon ; that defendants have 
made improvements upon the dwelling house described in said com- 
plaint while they have thus been holding said premises in the sum 
of three hundred and fifty dollars. 

Wherefore defendants pray to be hence dismissed with their rea- 
sonable costs. 

L. C. ROCKWELL, ' 

26 Att'y for Def'ts Thatcher and Nicholson. 
Kk. ALLEN REYNOLDS, 

Atty for Def’ts Briggs and Fritts. 
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(Iendorsed :) No. 270. In the cireuit court of the United States. 


(reorge \W. Palmer, plaintiff, vs lozra 1). Fritts et al.. impleaded, ete., 


defendants. Amended answer, Kiled Jan. 14. LSS6. (Sod) led- 
ward I. Bishop, clerk. L.C. Rockwell and FE. Allen Reynolds, att’ys 
for def 'ts. 


And afterwards and on the same day, to wit, the 14th day of 


January, A. D. 1886, the same being one of the regular juridical 
day sof the October term, A. D. 1885, of said court—present, the 
Honorable Moses Hallett, district judge—the following further pro- 
ceeding was had and entered of record in said court and in said 


. 


cause, tO WIL: 


Order. .Trial Taken Under Advisement. 


GEORGE W. PALMER) 
vs, 270. 
Ezra D. Fritts et al. } 


Action for possession of specific. real property and for damages. 


At this day comes the said plaintiff, by H. C. Dillon, Ksq., lits 
attorney, and the said defendants by L. CU. Rockwell, Esq., their 
attorney, also come. 

And this cause now coming on to be tried by the court without 

a jury, pursuant to a written stipulation thereto, herein filed, 

i and upon an agreed statement of facts, is argued by counsel 
and by the court taken under advisement. 


te 


And afterwards and on, to wit, the 23rd day of January, A. D. 
ISS6, the same being one of the regular juridical days of the October 
term, A 1). 1SS5, of said court—present, the Honorable Moses Hallett, 
district-}udge—the following further proceeding was had and entered 
of record in said court and in said cause, to wit: 


(rds pt Judgme ni for Plaintiff. 


GEORGE W. PALMER | 
;, , ta : ; | 270. 
Ezra D. Fritts, Joseru A. THatcuer, C. H. Briaes, WIL- | 


r1AM NIcHOLSON, WILLIAM A.Scotrt.and ADELAIDE M. Scorrt. | 
Action for possession of Sp ceifie real property and for damages. 


At this day come again the said parties, by their attorneys re- 
spectively : 


And this cause having heretofore come on to be tried by the court 
without a jury, pursuant toa written stipulation thereto, herein filed, 
and upon an agreed statement of facts,and the court having heard 
the arguments of counsel and taken the same under advisement, 
and the court being now sufficiently advised in the premises, the 
court doth find the issues herein joined for the said plaintiff and 
against the said defendants, and that the said plaintiff is the owner 
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of in fee and entitled to the possession of the premises described 
28 in the complaint herein, and doth assess his damages by oc- 
casion of the detention thereof in the sum of 

Wherefore, on motion of the said plaintiff, it is ordered by the 
court that judgment be entered herein in favor of the said plaintiff 
and against the said defendants, Ezra D. Fritts, Joseph A. Thatcher, 
Charles H. Briggs, and William Nicholson, impleaded with William 
A. Seott and Adelaide M. Scott, for the possession of the premises as 
in the complaint herein described, for the sum of six hundred and 
forty-five dollars ($645.00) damages for the detention thereof, 
in form aforesaid assessed, and for the said plaintiff's costs, to be 
taxed. ; 

And thereupon and on the same day, to wit, the 23rd day of 
January, A. D. 1886, judgment was duly entered against the said 
defendants in the judgment-book of said court in pursuance of the 
statutes and rules of court. 

And the said judgment is in words and figures as follows, to wit: 


Judgment. 


Grorck W. PALMER 
v. — 
7 . . re* . a > 4 270. 
Ezra D. Frirrs, Joseru A. TuHatcner, C. H. Briaes, WIL- | 
LIAM NicHotson, WILLIAM A.Scort, and ADELAIDE M.Scort. J 


Action for possession of specific real property and for damages. 


On this 25rd day of January, A. D. 1886, the same being 

29 one of the regular juridical days of the October term, A. D. 

1885, of said court, there being present the Honorable Moses 
Hallett, district judge ; 

It is considered by the court that the said plaintiff do have and 
recover of and from the said defendants possession of the property, 
lands, and tenements in said complaint described, to wit, the follow- 
ing-described real estate and property, situate in the county of Gil- 
pin and State of Colorado, to wit: The North Comstock lode, being 
ten hundred and eleven (1,011) feet in length on the vein, and being 
the same property which was located by Ezra D. Fritts on the 23d 
day of October, 1876, as appears of record in book T?. page 486, of 
the records of the county of Gilpin; also the Grand View lode, being 
three hundred and eighteen (318) feet more or less in length on the 
vein, and being the same property which was located by Ezra D. 
Fritts on the 7th day of November, A. D. 1876, as appears of record 
in book F*, page 486, of the records of the county of Gilpin ; also 
the Clipper lode, in the city of Central, county of Gilpin, being fif- 
teen hundred feet in length by one hundred and fifty feet in width 
(1.500 x 150), of surface ground on said vein, four hundred and 
twenty (420) feet of said lode being situate westerly and ten hundred 
and eighty (1,080) feet being situate easterly from a point over the 
entrance of discovery adit,and more particularly described as follows, 
to wit: Beginning at theS. E. corner, whence } section corner in east 


. 


boundary section 12, T. 3, R. 73 west, bears 5. 85° 2’ 12” E. 2022.6 


di 


1G EZRA D. FRITTS ET AL. VS: GEORGE W. PALMER. 


feet, Gregory Hill bears S. 24° E., and Russell mountain bears S. 
26° 55’ west; thence S. 71° 43’ west 1,500 feet: thence north 18° 17’ 
W. 150 feet: thence west 7] LS’ east 1.500 feet: thenee south 18° 17’ 
east 150 feetto the place of beginning - also the Comstock lode, consist- 

Ing of fifteen hundred (1,500) feet along the vein thereof, and 
ol) particularly described as follows, to wit: Beginning at the 

north ast rly corner, whence section corner in east bound- 
ary sec. 12, T. 3,8. R. 75 W., bears S. 79° 48’ 5” E. 2.572 feet: thence 
S. 58° 28’ W. 1,500 feet: thence north 51° 32’ W. 150 feet: thence 
north 58° 28’ EF. 1,500 feet; thence S. 51° 32’ E. 150 feet to place 
of beginning; also a certain building lot, situate in the city of Cen- 
tral,on the northerly side of High street, being forty (40) feet in 
width on said High street by fifty (50) feet In depth, together with 
the dwelling-house situate thereon, the said lot and house being the 
same property which was conveyed to said Fritts by David and 
Annie Jenkins, and by said Fritts to William Einstein and 8. W. 
Tyler, by warranty deed dated March 8th, 1877, and is now in the 
occupancy of said William Nicholson, and that the said plaintiff 
have a writ of poss ssion therefor. 

It is further considered by the court that the said plaintiff do have 
and recover of and from the said defendants six hundred and forty- 
five dollars ($645), his damages by occasion of the premises in his 
complaint mentioned, in form aforesaid assessed, and his costs by 
him in this behalf laid out and expended, to be taxed, and have ex- 


; 


‘ecution therefor. ° 


And afterwards and on, to wit, the 2d day of February, A. D. 
1SS6, came again the said defendants, by L. C. Rock well, lisq., their 
attorney, and filed in.said court and in satd cause their bond, and 
sued out of said court a writ of error to the Supreme Court of the 
United States. | 

And the said bond is in words and figures as follows, to wit: 


Bond. 


3] Know all men by these presents that we, Joseph A: Thatcher, 

as principal, and George W. Briggs, as sureties, all of Arapa- 
hoe county, iT thie State of Colorado, are held and firmly bound 
unto George W. Palmer, his heirs, executors, administrators, and as- 
signs, in the penal and just sum of two thousand dollars; to the pay- 
ment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this 2nd day of February, A. D. 
1SS6. 

The condition of the above obligation is such that whereas George 
W. Palmer lately, in the circuit court of the United States for the 
district of Colorado, at the October term thereof, A. D. 1885, recov- 
ered a judgment in ejectment against Ezra D. Fritts, Charles H. 
Briggs, William Nicholson, and Joseph A. Thatcher, impleaded with 
William A. Scott and Adelaide M. Scott, for the North Comstock 
lode, the Grand View lode, and the Comstock lode, situate in Cen- 
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tral City mining district, Gilpin county, Colorado, together with 
$645 as damages; and the said Ezra D. Fritts, William H. Nichol- 
| son, Charles H. Briggs, and Joseph A. Thatcher, impleaded as afore- 
said, having obtained a writ of error to reverse the judgment of said 
court and a citation directed to the said George W. Palmer and 
Heury C. Dillon, his attorney, having been signed, citing and ad- 
monishing said Palmer to be and appear at a term of the Supreme 
Court of the United States to held at Washington, in the District of 
Columbia, on the second Tuesday in October, in the year A. D. 
LSS6: 
RY Now, therefore, if the said Ezra D. Fritts, Charles H. Briggs, 
William Nicholson, and Joseph A. Thatcher, impleaded with 
William A. Scott and Adelaide M. Scott, shall prosecute their said 
writ of error to effect and answer al] damages and costs if they fail 
to make good their said plea, then the said above obligation to be 
void; otherwise to remain in full force and effect. 


(S’g’d) JOSEPH A. THATCHER. [seat. 
(S’g’d) GEORGE W. BRIGGS. SEAL. 


THe UNITED STATES OF AMERICA, | as 
District of Colorado, cat 


— and — 


, sureties on the within bond, being each 
first duly sworn, deposes and saith that he is worth in the sum 
set opposite his name—that is to say; As to ae, dollars ; 
as to dollars; as to ———_, a dollars, over 
and above all his just debts and liabilities and in property subject 
to levy and sale upon exécution. . 

Subscribed and sworn to before me this 2nd day of February, 
LSS6. 


Approved Feb’y 2d, 1886. 
(S’g’d) MOSES HALLET, 
Dist. Judge. 


(Endorsed :) No. 270. Cireuit court of the United States, district 
of Colorado. George W. Palmer vs. Ezra D. Fritts e ai. 
Bond upon writ of error. Filed Feb. 2, 1886. (S’g’d) Ed- 
ward F. Bishop, clerk. 


~ 
. * 
ow 


And the said writ of error, with the return of the clerk thereto, is 
next hereto attached, to wit: 


34 Writ of Error to — Court U. S., District of Colorado. 
Tue Unrirep STATES OF AMERICA. 
UNITED STaTEs OF AMERICA, | ,, . 
District of Colorado, 3 


The President of the United States to the judge of the circuit court 
of the United States for the district of Colorado, Greeting : 
Because in the record and proceedings as also in the rendition of 

3—985D 
wv 
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the judgment of a plea which is in the said circuit court between 
Geo. W. Palmer, plaintiff, and Ezra D. Fritts, (has. H. Briggs, Jos. 
A. Thatcher, William Nicholson, Wm. A. Scott, and Adelaide M. 
Scott, defendants, a manifest error hath happened, to the great dam- 
age of the said Ezra D. Fritts,Chas. H. Briggs, Jos. A. Thatcher, and 
Wm. Nicholson, impleaded with Wm. A. Scott and Adelaide M. Seott, 
as by the complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington, D. C., on 
the 11th day of October next in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the law and 
custom of the United States should be done. 

Witness the Hon. Morrison’ R. Waite, Chief Justice of the Supreme 
Court of the United States, this 2nd day of February, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the In- 
dependence of the United States the 110th year. 

KDWARD F. BISHOP, Clerk. 

Allowed by— 

MOSES HALLETT, Judge. 


30 | Endorsed :] Gen. No. 270. Supreme Court of the United 

States. Ezra D. Fritts et a/., plaintiffs in error, vs. George W. 
Palmer. Writ of error to circuit court U. 5. district of Colorado. 
Miied in circuit court of the U.S. this 2d day of Feb’y, A. D. 1886. 
Edward. F. Bishop, clerk, by —— ——, deputy clerk. L. C. Rock- 
well, E. A. Reynolds, attorney- for plaintiffs in error. 


it. turn. 


Tue UNitep STATES OF AMERICA, | 
District of (olorado, } 


ss Ms 


In obedience to the command of the within writ I herewith trans- 
mit to the Honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within en- 
titled case, together with all things concerning the same. 

Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 25th day of August, A. D. 1886. 

[Seal United States Circuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk. 


The within writ of error having been served by lodging a copy 
thereof for the defendant in error in the clerk’s office.within sixty 
days (60), Sundays exclusive, after the rendering of jadgment herein 
and having given the security required by law this writ of error is, 
therefore, a supersedeas. 


Teste: EDWARD F. BISHOP, Clerk. 
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36 And thereupon a citation was issued, duly served upon the 
said plaintiff, and returned and filed in said court and in said 
cause. 
And the said citation is next hereto attached, to wit: 


Ob Citation U.S. — Court. 
Tue Unitrep States or America, District of Colorado: 


The United States of America to George W. Palmer, Greeting: 

You are hereby cited and admonished to be and appear at a regu- 
lar term of the Su prem Court of the United States to be holden at 
Washington city, District of Columbia, on the eleventh day of Octo- 
ber next, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States for the district of Colorado, 
wherein Ezra D. Fritts, Charles H. Briggs, Joseph A. Thatcher, Wil- 
liam Nicholson, William A. Scott, and Adelaide M. Scott are plain- 
tiffs in error and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against Ezra D. Fritts, Chas. 
H. Briggs, Jos. A. Thatcher, and Wm. Nicholson, four of the the said 
plaintiffs in error, as in the said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Moses Hallett, dist. judge of the circuitcourt 
of the United States for the district of Coforado, this 2nd day of 
February, in the year of our Lord one thousand eight hundred and 
eighty-six. 


MOSES HALLETT, Judge. 


88 [ Endorsed:] Gen. No. 270. Circuit court of the United States, 

district of Colorado. Ezra D. Fritts, et al. plaintiffs in error, vs. 
George W. Palmer, defendant in error. Citation. Filed in circuit 
court of the U.S. this 2d day of Feb’y A. D. 1886. Edward F. 
Bishop, clerk, by F. W. Tupper, deputy clerk. 


Proof of Service. 


Tue United States or AMERICA, | a 
istrict of Colorado. ty 


On this 2d day of February, A. D. 1886, I have hereby accepted 
service of a copy of the within citation. 
HENRY C. DILLON, 
Att'y for Geo. W. Palmer, PU ff. 


39 Unitep STatTes oF AMERICA, | 


District of Colorado. } _ 


1, Edward F. Bishop,clerk of the circuit court of the United States 
for the District of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the record and proceedings heretofore had and entered 
of record in said court, and in a certain cause lately in said court 
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SUPREME COURT 


OF THE 


UNITED STATES. 


OCTOBER TERM, 1888. 


EZRA D. FRITS, CHARLES H. BRIGGS 
and JOSEPH A. THATCHER ef ai, 
Plaintiffs in Error, 


No. WA 3 3 F 


vs 


GEORGE W. PALMER, 
Defendant in Error. 


IN ERROR TO THE CiRcuIT COURT OF THE UNrTeD STATES 
FOR THE DISTRICT OF COLORADO. 


a ees 


This is a motion to dismiss and affirm under Rule 
VI. of this court. And, 

First—Has the Court jurisdiction to hear and deter- 
mine this cause? ‘| hat it has, is settled by numerous 
adjudications of this Court. The agreed statement of 
facts (page 9) recites, after waving a trial by jury, ‘“This 
cause for the purpose of this trial shall be submitted to 
the Court upon the following agreed statement of facts, 
upon which the Court is asked to declare the law and 
_ enter judgment accordingly.’’ This statement must be 
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considered to be equivalent to a special finding by the 
Court and to present questions of law. alone for its con- 
sideration. Had the Court attempted to make special 
findings, it would have but reiterated the statement of 
facts. ‘This statement contained the ultimate facts on 
which the law of the case must determine the rights of 
the parties. A special finding of the Court could do no 
more. Upon these facts the Court ruled the law of the 
case to be with the plaintiff. That this Court will re- 
view such a judgment see Board of Supervisors of Wayne 
county, Plaintiff in error, vs. Kennicott, 13 Otto, 554. 


The case was this: The county of Wayne, Illinois, 
mortgaged certain swamp lands to secure an issue of 
bonds by the Mt. Vernon Railroad Company, but it did 
not obligate itself to pay the debt. It simply mortgaged 
its swamp and overflowed lands for the benefit of the 
company. Default having been made in the payment 
of the debt, suit was brought in the Circuit Court of the 
United States in the Southern District of Illinois to 
foreclose the mortgage. On June 25, 1874, a decree was 
entered finding the amount due and directing that the 
lands of the county be sold and the proceeds applied to 
the paymeut of the debt. From this decree the county 
appealed to this Court, giving a bond in the penal sum 
of forty thousand dollars with a large number of persons 
as sureties, conditioned according to law for a super- 
sedeas. 

This Court having affirmed the decree at its October 
term, 1876, the obligees sued on the bond, alleging two 
hundred thousand dollars damages because the Board of 
Supervisors failed to make good their plea in this Court, 
and also fifty thousand dollars damages for the deprecia- 
tion of the value of the land during the pendency of 
the appeal, and twenty-five thousand dollars damages as 
attorneys’ fees for attending the appeal, and fifty thou- 
sand dollars taxes on the land during the pendency of 


the appeal. The cause was submitted upon an agreed 
statement of facts, signed by the attorneys of the 
respective parties, which statement of facts waived a 
trial bv jury and recited: 

‘‘It is further agreed that, so far as the right of re- 
covery in this case is concerned, it shall be deemed and 
considered that a sale of the lands in the decree described 
had been made and approved by the Court before the 
commencement of this suit, and that the lands in the 
decree and mortgage and trust deed mentioned did not 
bring enough at said sale to satisfy and pay the amount 
due the complainant under the decree, as holders of the 
bonds of said railroad company, by an amount largely 
over the amount of the appeal bond in this cause sued 
on, and that the interest at the legal rate on the aggregate 
amount of the bonds of the railroad company, found 
due the complainants as established by the decree 
during the pendency of said appeal, would amount to a 
sum largely exceeding the amount of the appeal bond 
in this cause sued on.”’ 

No pleas were filed by defendants, although the stip- 
ulation recited that pleas proper to the case were filed. 
The first point made was that this Court had no juris- 
diction to review the judgment, because the record did 
not show a stipulation in writing filed in Court waiv- 
ing a jury; and, secondly, that the Court made no spe- 
cial finding of facts under section 700 of R. S., U. S., 
and therefore there was nothing before this Court to 
review. 

This Court, speaking by Waite, C. J., refers to: 

U. S. ws. Eliason, 16 Pet., 301. 

Stimson ws. R. R. Co., 10 How., 346. 

Graham vs. Bayne, 18 How., 62 (59 U. S. XV., 
200). 

Suydam vs. Williamson, 20 How., 434 (61 U. S, 
XV., 980). 
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Campbell vs. Boyreau, 21 How., 227 (62 U. S. 
XVI., 97). 

Burr vs. Des Moines Co., 1 Wall., ro2 (68 U. S. 
XVII., 562). 


‘‘Such a statement was considered to be equivalent 
to a special verdict and to present.questions of law alone 
for the consideration of the Court. It is manifest that 
the Act of 1865 was not intended to interfere with this 
practice. The evident object of that legislation was to 
give special findings the same effect for the purposes of 
a writ of error as a special verdict or an agreed case. 
This record shows distinctly that the Court was only 
required to determine whether in law on the agreed facts 
the defendants were liable on their bond.’”’ 


The stipulation in the present record recites certain 
tacts and says: 


‘Upon these admitted facts the Court is asked to 
declare the law and enter judgment accordingly.”’ 


The Court could not have found a single fact differ- 
ing from the stipulation; upon these admitted facts the 
Court ruled plaintiff was entitled to recover. 


This Court,in Norris vs. Jackson, 9 Wall. 125, in 
commenting on the difference between general and 
special verdicts under the Act of March 3, 1865, which 
is now, as I understand, Sec. 700 of the R. S. U. S., 
says: 

‘*Special finding has often been considered and 
described by this Court. It is not a mere report of the 
evidence, but a statement of the ultimate facts upon 
which the law of the case must determine the rights 
of the parties, a finding of the proposition of facts 
which the evidence establishes and not the evidence on 
which these ultimate facts are supposed to rest.’? 
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This stipulation performs precisely that office. This 
Court, continuing to discuss the effect of a special find- 
ing, further said: 


‘"In the case of a special verdict the question is pre- 
sented as it would be if tried by a jury, whether the 
facts thus found would require a judgment for plaintiff 
or defendant; and this being a matter of law, the ruling 
of the Court on it can be reviewed in this Court on that 
record.’’ 


This statement of facts must be taken as part of the 
record; it was so intended by counsel; the Court so 
treated it (page 12 of abstract). The order reciting the 
trial says: 

‘This cause now coming on to be tried by the Court 
without a jury, pursuant to a written stipulation thereto 
herein filed and upon an agreed statement of facts, is 
argued by counsel.’’ (Page 12 abstract.) 


The waiving .of the jury was explicit and was filed 
and made a part of the record. How can it be said that 
the first part of that stipulation was made a part of the 
record and not the last? Besides, the cierk certifies 
(page 19) the foregoing to be a true, perfect and com- 
plete transcript and copy of the record and proceedings 
theretofore had and entered of record in said Court, etc. 
To the second point, that the writ of error is taken for 
delay, I suppose counsel draws that conclusion from his 
first proposition that the Court has no jurisdiction to 
review this judgment. 


The question to be decided involves a very important 
and difficult law point, which is whether the Comstock 
Mining Company had the power to take the legal title 
to the property in question and convey it by a trustee to 
the defendants, when it is admitted the company did not 
comply with section 10, article 15 of the Constitution of 
the State of Colorado, reading: 
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‘*No foreign corporation shall do any business in this 
State without having one or more known places of busi- 
ness and an authorized agent or agents in the same, 
upon whom process may be served.’ To effectuate this 
constitutional provision, the legislature of the State of 
Colorado in the year 1887 passed an act entitled ‘‘An act 
to provide for the formation of corporations,’’ in which 
it was enacted as follows: 


‘Sec. 23. Foreign corporations shall, before they 
are authorized or permitted to do any business in this 
State, make and file a certificate, signed by the presi- 
dent and secretary of such corporation, duly acknowl- 
edged, with the Secretary of State, and in the office of 
recorder of deeds of the county in which such business 
is carried on, designating the principal place where the 
business of such corporation shall be carried on in this 
State, and an authorized agent or agents in this State 
residing at its principal place of business, upon whom 
process nay be served; and such corporation shall be 
subjected to all the liabilities, restrictions and duties 
which are or may be imposed upon corporations of like 
character organized under the general laws of this State, 
and shall have no other or greater powers. And no 
foreign or domestic corporation established or main-— 
tained in any way for pecuniary profit of its stockhold- 
ers or members, sha)l Aurchase or hold real estate in 
this State, except as provided for in this act.’’ 


Section 26 of the same act provided that a failure to 


comply with the provisions of section 23 should render 
the officers, agents and stockholders of the corporation 
individually liable on all its contracts made while the 


corporation was so in default. 


The Court below ruled, taking title to real estate was 
doing business within the meaning of the constitution . 
and laws of this State, and the Comstock Co. not hav- 


T 


ing complied therewith, it could not take title, and 
Groshon’s conveyance to it was void. But, inasmuch 
as counsel has not assumed to discuss that question, of 
course we do not. 


Respectfully submitted, 
L. C. ROCKWELL, 
E. A. REYNOLDS, 


Attorneys for Plaintiffs in Error. 
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SUPREME COURT 


OF Beau 


| UNITED STATES. 


) OCTOBER TERM, 1889. 


| EZRA D. FRITTS, 
. CHARLES H. BRIGGS, AND 
| JOSEPH A. THATCHER, 
IMPLEADED WITH 
WILLIAM A. SCOTT ANpD 
ADELAIDE M. SCOTT, 
Plaintiys in Error, 
GEORGE W. PALMER, 


Defendant in krror. 


The facts in this case are as follows: 


First—That, on the sixteenth day of June, 1877, 
William Groshon held the title and owned the North 
Comstock and the Grand View lodes, situate in Central 
City mining district, Gilpin county, State of Colorado, 
and on that day sold to the Comstock Mining Company, 
a corporation, the said lodes, and conveyed to it the title 
thereto, by a deed in due form of law, properly signed, 


acknowledged and delivered, containing full covenants 


Og ee yer. . 
ca 


of warranty. Which deed was upon the twenty-fifth 
day of June, 1877, recorded in book 62, at page 443, in 
the county records of Gilpin county. Said mining 
company was a corporation organized and existing under 
and by virtue of the laws of the State of Missouri, then 
doing business as a mining company in Gilpin county, 
State of Colorado. 


That upon the said sixteenth day of June, 1877, at 
Central City, Gilpin county, Colorado, the said Com- 
stock Mining Company made and delivered to Ezra D. 
Fritz, three promissory notes for ten thousand dollars 
each, two of which fell due on August 1, 1877, and the 
other upon December 1 of that year. Which thirty 
thousand dollars was used in part payment of the pur- 
chase money of said property, to secure which notes the 
said company at Central City, Colorado, on the twenty- 
third day of June, 1877, made, executed and delivered 
its certain deed of trust to Joseph A. Thatcher as trustee 
for said Fritts, whereby it conveyed to said Thatcher, 
all its right, title and interest in and to the said North 
Comstock and Grand View lodes; which deed of trust, 
was, upon the twenty-sixth day of June, 1877, duly re- 
corded in the office of the clerk and recorder in and for 
Gilpin county, in book 64, at page 37. 

The said deed of trust contained the usual covenants, 
providing in case of default in the payment of said 
notes, or either of them, or the interest due thereon, 
the trustee could advertise and sell the property. 


Second—Detault was made by the company in pay- 
ing each of said notes, and afterwards, and on the fifth 
day of January, 1878, said Joseph A. Thatcher, trustee, 
sold the said Comstock and Grand View lodes, under 
the power, terms, clauses and conditions in said trust 
deed contained, at public sale, to Ezra D. Fritts, payee 


in said notes, who received from said Thatcher, a trus- 
tees deed in due form of law, properly signed, sealed 
and acknowledged, and was, upon the seventh day of 
January, 1878, duly recorded in the office of the clerk 
and recorder of Gilpin county, book 64, at page 156. 


Third—That plaintiffs in error, Joseph A. Thatcher, 
Charles H. Briggs and William Nicholson, derived their 
title and possession of the said North Comstock and 
Grand View lodes under and by virtue of divers mesne 
conveyances in due form of law from Ezra D. Fritts, 
who purchased at this trustee’s sale. 


Fourth—That the Comstock Mining Company was 
duly incorporated under and by virtue of the laws of 
‘the State of Missouri, on June rs, 1877, for the purpose 
of carrying on the business of mining in the State of 
Colorado, and upon the sixteenth day of June, 1877, at 
the time of the purchase of this property from William 
Groshon, was actively engaged in the prosecution of its 
business at and in the vicinity of Central City, in Gil- 
pin county; had an office established 1m said city; was 
employing men and purchasing supplies and machinery 
for the prosecution of its mining business; and had sun- 
dry superintendents, agents and employés, and was 
prosecuting the usual business appertaining to mining 
in Colorado, and so continued to do until its business 
was sold out under the deed of trust, by Thatcher, on 
the fifth day of January, 1878. 


Fifth—That the said Comstock Mining Company, at 
the time of purchasing the said property from the said 
William Groshon, had not, nor has it since at any time, 
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complied or attempted in anywise to comply with sec- 
tion one (1) of article fifteen (15) of the Constitution of. 
the State of Colorado, nor with sections twenty-three 
(23) and twenty-four (24) of chapter nineteen (19) of the 
(seneral Laws of this State, otherwise known as sections 
260 and 261 of chapter 19 of the General Statutes of 
this State, describing the terms and conditions upon 
which foreign corporations may do business 1n this State. 


Szxih—That the said William Groshon, on the thir- 
teenth day of April, A. D., 1878, made, executed, ac- 
knowledged and. delivered in due form of law, his cer- 
tain deed of quit-claim of all and singular the real estate 
and mining property in the said complaint mentioned, 
to Samuel S. Porter, which said deed was afterwards, 
and on the twentieth day of May, 1878, duly acknowl- 
edged and delivered to the said Samuel S. Porter, but 
still remains unrecorded; and the said Samuel S. Porter 
afterwards, and on the twentieth day’of May, A. D., 
1878, by his deed of quit-claim of that date, executed 
in due form of law, conveyed all and singular the said 
real estate and mining property to the plaintiff, George 
W.. Palmer, which said deed was afterwards, and on the 
twenty-fifth day of May, 1878, duly acknowledged and 
delivered to the said George W. Palmer, but still re- 
mains unrecorded. 


Seventh—That the value of the property in contro- 
versy exceeds $5,000, exclusive of costs. 


Eighth—That a copy of the incorporation laws of 
. the State of Missouri, under which this company was 
organized, were, at the time of the organization of this 
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company, on file in the office of the Secretary of State 
of the State of Colorado, but were not filed by this com- 
pany. 


That the articles of incorporation of this company 
were filed in the office of the clerk and recorder-in and 
for Gilpin county, Colorado, where the company was 
authorized to do business in this State, and where its 
business interests were located on August 10, 1877, and 
that a copy of the incorporation laws of the State of 
Missouri, under which this company was organized, 
were also on file in the office of the clerk and recorder 
of Gilpin county at and after this company was organ- 
ized, but were not filed by this company. 


That during the time defendants have been in pos- 
session of the property, they have been holding the 
same in good faith, under the deeds above set forth, and 
they have paid as taxes which were legally assessed and 
levied upon said property, the sum of $400, and that 
plaintiff has paid no taxes thereon; that defendants 
have put improvements upon said property in the way 
of building and repairing the dwelling house described 
in the complaint, in the sum of $350; that the rental of 
said property during the time defendants have been in 
possession, has been $15 per month only. 


Ninth—The plaintiff filed his complaint in the Circuit 
Court of the United States, District of Colorado, on 
the twenty-sixth day of June, 1879, against Ezra D. 
Fritts, Joseph A. Thatcher, C. H. Briggs, William 
Nicholson, William A. Scott and Adelaide M. Scott, as 
defendants. The citizenship of the respective parties 
gave the Court jurisdiction. The complaint charged 
defendants with ousting plaintiff from the Clipper lode as — 
well as from the North Comstock and Grand View lodes. 
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Fritts, Thatcher, Briggs and Nicholson were the only 
defendants who appeared and defended and they dis- 
claimed any interest in the Clipper lode, and denied 
they had ever been in possession thereof. Nicholson 
was dropped as defendant because he was a ten- 
ant. The contest arose over the title to the North 
Comstock and Grand View lodes, the common source 
of title to which was William Groshon. And _ the 
only contention in the Court below over the title, 
was that the Comstock Mining Company could not 
take nor hold title to these lodes because 7/ had failed to 
comply with the Constitution and Laws of the State of 
Colorado, prescribing certain conditions under which 
foreign corporations could take and hold property in this 
State. Which conditions are as follows: 

Section 10 of article 15 of the Constitution of Colo- 
rado reads: 

‘‘No foreign corporation shall do any business in this State with- 


out having one or more known places of business and an authorized 
agent or agents in the same, upon whom process may be served.”’ 


And sections 260, 261 and 262 of chapter 19 of the 
General Statutes of the State of Colorado, page 186, 


read: 

SEc. 260. ‘‘ Foreign corporations shall, before they are authorized 
or permitted to do any business in this State, make and file a certifi- 
cate signed by the president and secretary of such corporation, duly 
acknowledged, with the Secretary of State, and in the office of the 
recorder of deeds of the county in which such business is carried on, 
designating the principal place where the business of such carpora- 
tion shall be carried on in this State, and an authorized agent or 
agents in this State residing at its principal place of business upon 
whom process may be served; and such corporations shall .be sub- 


jected to all the liabilities, restrictions and duties which are or may 
be imposed upon corporations of like character organized under the 
general laws of this State, and shall have no other or greater powers. 
And no foreign or domestic corporation established or maintained in 
any way for pecuniary profit of its stockholders or members, shall 
purchase or hold real estate in this State, except as provided for in 
this act; and no corporation doing business in the State incor- 
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porated under the laws of any other State, shall be permitted to 
mortgage, pledge or otherwise encumber its real or personal prop- 
erty situated in this State, to the injury or exclusion of any citi- 
zen, citizens or corporations of this State who are creditors of such 
foreign corporation, and no mortgage by any foreign corporation, ex- 
cept railroad and telegraph companies, given to secure any debt cre- 
ated in any other State, shall take effect as against any citizen or cor 
poration of this State, until all its habilities due to any person or cor- 
poration in this State at the time of recording such mortgage have 
been paid and extinguished.” 

SEc. 261. Every company incorporated under the laws of any 
foreign State or kingdom of any State or Territory of the United 
States, beyond the limits of this State, and now or hereafter doing 
business within this State shall file in the office of the Secretary of 
State a copy of their charter of incorporation, or in case such com- 
pany is incorporated by certificate under any general incorporation 
law, a copy of such certificate and of such general incorporation law, 
duly certified and authenticated by the proper authority of such 
foreign State, Kingdom or Territory.’ 

Sec. 262. ‘‘A failure to comply with the provisions of sections 
23 (24) and‘24 (25) of this act shall render each and every officer, 
agent and stockholder of any such corporation so failing herein, 
jointly and severally personally liable on any and all contracts of 
such company made within this State during the time that such cor- 
‘poration is so in default.’ 


The Court found the issues in favor of the plaintiff 
below and against defendants therein, and held the deed 
made by William Groshon to The Comstock Mining 
Company was absolutely void, because the company was 
forbidden to take or hold title to real estate in this State 
until it had complied with the foregoing constitutional 
provision and statutory requirements. 


That assuming to take title and giving a deed of trust 
was doing business within the intent and meaning of 
the law. 


BRIEF AND ARGUMENT FOR PLAINTIFFS 
IN ERROR. 


The only error assigned is: The Court below erred 
in finding on the admitted facts the issues joined for 
plaintiff below and against defendants therein, and by 
holding and deciding the deed made by William Gro- 
shon to the The Comstock Mining Company, dated June 
16, 1877, whereby the grantor assumed to convey the 
property in dispute to be void, because the company 
was forbidden under the laws of Colorado to take and 
hold title to real estate, because it had not as a foreign 
corporation observed the Constitution and statutory re- 
quirements in that behalf imposed upon such corpora- 
tions, before they were authorized to do business within 
the State of Colorado. 


The precise and practical question is, Was that deed 
void? If so, the judgment is right, otherwise it 1s 


wrong. 


The Supreme Court of Colorado has never passed 
upon this precise question. 


In the case of Utley ws. Clark-Gardner Mining Co., 4 
Colo. 369, that Court held the company might bring an 
action of trespass for injury to its property, although it 
had not observed or attempted to comply with the above 
quoted provisions. This Court approved of that doc- 
trine in case of Cooper Mfg. Co., PIff. in Err., ws. Fer- 
guson ef a/., 113 U. S., 727, and also discussed the ob- 
ject and purpose of the constitutional provision and 
statutory enactments upon the question under discus- 
sion, with which conclusions no complaint is made. In 
that case the Cooper Manufacturing Company, an Ohio 


corporation, made ‘a contract in Colorado with Cooper, 
whereby it agreed to deliver certain machinery at Fort 


Collins, in Larimer county, Colorado, and receive a 
stipulated price therefor. ‘The company sued to enforce 
the pavment of the money under that contract, and de- 
fendant sct up the non-compliance by the company with 
the above constitutional and statutory enactments, in 
bar of plaintiff's recovery. The judges were divided 
as to the sufficiency of that defense, the circuit judge 
holding it to be good, the district judge holding other- 
wise. 

That question came to this Court upon a certificate 
of division of opinion. This Court ruled such facts 
constituted no defense. Accepting the reasoning of this 
Court as perfectly sound, we still think the judgment of 
the Court below in this case, erroneous, because the 
question is not whether the Comstock Mining Company 
have a right to engage in mining, employ men, dis- 
charge them, and make other contracts incident to 
mining. The stipulat d facts are (see page 10 abstract): 
‘“That before the purchase of the mining property from 


(Groshon, the Comstock Mi: ‘ompanv was actively 


7 


oo 


engaged in the prosecution of its mining business at and 
in the neighborhood of Central City, Gilpin county, 
Colorado, and that the company was organized for the 
purpose Of mining 

It 1s proper to conten land wv. Din lly and selling 
real estate 1s a distinct business from mining. For aught 
it appears in this record, this is the only property this 
company ever purchased or assumed to acquire by con- 
veyance. When the company lost its title, it was not by 
a voluntary alienation, but by a forced sale. Neither is it 
stipulated that this property was necessary for the com- 


pany in order to aid and promote its mining business. 


Neither does the giving of promissory notes and deeds 
of trust pe rtain to ordinary mining 

Again, this is not a contest where the company is 
seeking any right. It was a conduit through which the 


title to real estate passed, and br proper conveyance be- 


, 


came vested in pialltifNtS 1n error. Neither the Constitu- 


- ? ] “4 + fe, ? vol ‘ 

tion nor the laws of the State ol Colorado declare by 
' . ’ . 

express words or necessary implication, that this deed 


made by Groshon to the company shail be void, because 
of the failure of the company to comply with the statutory 
requirements. Section 262 above quoted, attaches a 
penalty to the officers, agents and stockholders of any 
corporation by making such persons personally hable on 
any and all contracts made by such company during the 
time the company is in default in filing the certificate 
required. ‘That being so, 1t seems to us the Court is not 
authorized to prescribe another disasterous penalty by 
saying that the company’s acts are absolutely void while 
so in default. Purchasing this property from Groshon 
and receiving his deed was not tllegal nor contrary to 
any right, privilege or immunity granted, given, be- 
stowed or enjoyed by domestic corporations organized 
under the general incorporation laws of the State of 


(" le rade . 


Appealing to the law O} comity : the deed 1S ron vd. and | 
contend the statute does not in express language nor by 
necessary implication make it void. Upon this question 


I refer this Court to: 
Harris Surv. Part. vs Runnels 12 How.., ig 


Which case arose in a suit upon a note given fot 
slaves which were brought into the State of Mississippi 
and there sold in violation of a law of that State which 
provided that before slaves should be there so]d, brought 
from another State, the vendor should produce a certifi- 
cate signed by two respectable freeholders in the county 
and State from which the slaves were brought, and 
signed and acknowledged before the clerk of said county 
and certified by the clerk that the persons whose signa- 


tures were affixed thereto, were respectable freeholders 


1] 


in that county and neig 


hborhood where they resided, a 


7 


ininute description of the slaves should be given in the 
certificate and it should furthermore show such slaves 
had not been guilty or convicted of murder, burglary, 
arson or any felony within the knowledge or belief of 
such freeholders. The vendor likewise had to register 
such certificate in the Orphan’s Court of the county 
where he offers the negroes for sale, and likewise 
swear he believes the certificate to be true. The 
same law prescribed a penalty of one hundred dol- 
lars upon the person selling slaves contrary to the pro- 
visions of that act. The endorser of the notes pleaded 
in bar the non-observance of the above statutory pro- 
visions by the payee of the note (the vendor of the 
slaves) in making sale of them. The question was, 
whether that statute made contracts entered into in 
violation of it void, and this Court ruled they were not. 
This Court has constantly held to the doctrine of that 
CAsec, 

See Revnolds ws. Croffordsville Bank, 112 U. S.., 

105. 

\lso,. Bank ws. Matthews, oS U. S.. 628. 

And, Bank ws. Whitney, 102 U. S., go. 

Swope zs. Leffingwell, ros U. S., 3. 

The last cases being those where National banks 
took deeds of trust and mortgages in violation of the 
banking act under which they were organized. And 
this Court has universally held the government alone 


can object; that the transaction is good and valid be- 
tween the parties. In princip'e, these cases are closely 
analogous to the one at bar, because this Court in Rey- 
nolds vs. Bank, supra, said: ‘‘If there was any force 
in this objection to the title | viz: That the bank took 


title to more property than was inortgaged to it to se- 
cure the debt], it could not be raised by the debtor, for 


a titie to reali est: 


, :, 
OniV Vol 


12 


where a corporation is incompetent by 1ts charter to take 
‘e to it 1s not void, but 


« 
. 


te. a convevali 
, , ' ; Se 
ble: the sovereien alone can object. It 1s 


valid until assailed in a direct proceeding instituted for 


l 


1, 
Lil 


that purpose.’”’ 
Also, The Manistee 5 Bissell C. C. R. 381., De- 


cision by Miller, J. 


And too, our clients are using this title as a shield. 


1, wT ee 
Raat ss 


hts under it by saying 
in date to plaintiff's deed, obtained from 
the same grantor and must prevail over 1t. 


rsa 4 "> 
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it is anterto1 
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Barnes vs. Studdard, 117 Tl, 2. 


It was contended below, as here, the laws of Colo- 
rado enjoins a duty upon the company and punishes a 
disobevance of its command, not by avoiding the con- 
tracts of the company, but by holding its officers, agents, 
and stockholders personably liable on such contracts, 
while the company neglects to obey the law. It 1s as 1f 
the company had been required under a penalty, to 
publish a statement of assets or a list of its stockholders, 
or of its officers for the accommodation of the public 
and had neglected so to do. No.one would contend the 
company by such failure had become incapable of mak- 
ing contracts, aithough it had, in fact, violated the law. 
And too, 1t seems to us, defendants cannot be in any 
worse condition than they would have been had they 
deraigned title from an alien who is forbidden to take and 


hold property. 
unless the State interferes. 


In other words, this convevanee 1s good 


Cross 2s. De Valle, I Wallace, I at p- I 3. 


Grier, J., says: “*That an 


The Court,. speaking by 
alien may take by deed or devise, and hold against any 


one but the sovereign until office found, is a familiar 
principle of law, which it requires no citation of author- 
ity to establish. Nor is it affected by the fact that a 
statute of Rhode Island will permit aliens to take a 
license to purchase, which will protect them even as 
against the State; nor by the fact that a chancellor may 
not entertain a bill by an alien to enforce a trust, which, 
if conveyed to him, might immediately escheat to the 
crown.”’ 
Ferguson vs. Neville, 61 Cal., 3506. 


Beaird vs. The Bank of Washington, 11 Serg & 
R., 411; and Leazure ws. Hillegas, 7 Serg. & 
ng BES. 


tanks ws. Poittiaux, 3 Rand. Va., 136. 


In conclusion we invite the attention of the Court to 
the peculiar wording of section 260 of the Colorado 
Statute, supra: ‘‘And no foreign or domestic corpora 
tion established or maintained in any way for pecuniary 
profit of its stockholders or members, shall purchase or 
hold real estate in this State except as provided for in 
this act.’ 


There is nothing in the act which prescribes any con- 
ditions, nor states what domestic corporations shall do 
before they are authorized to purchase and hold real 
estate. They are required to do nothing. After they 
organize in accordance with chapter 19 of the General 
Incorporation Act, a domestic corporation may at once 
purchase and hold real estate, and if it is a mining 
corporation, no limitation is prescribed as to the amount 
of property they may purchase or hold. The statute 
intended to place foreign and domestic corporations on 
the same footing. 


The Court will perceive, no point was made in the 
Court below, but what, under the laws of the State of 
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SUPREME COURT OF THE UNITED STATES. 


October Term, 1888, No. 338. 


EZRA D. FRITS, e¢ al, Plaintiffs in Error, 
VS. 


GEORGE W. PALMER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO. 


MOTION of Defendant in Error to dismiss and affirm. 


And now comes George W. Palmer, the Defendant in Error, by 
his attorney,and under Rule 6 moves the Court to dismiss the writ of 
error in the above stated case and affirm the judgment of the Court 
below, on the grounds that the record does not raise any question of 
law for the consideration of this Court, and it is manifest that the 
writ of error was taken for delay only, and the question on which the 
jurisdiction depends is so frivolous as not to need further argument. 


JOSEPH SHIPPEN, 
Attorney for Defendant tn Error 


BRIEF ann ARGUMENT 


in support of the foregoing motion. 


The record presents no question of law which this Court can renew. 


This suit was prs ee in the U. S. Circuit Court for the District 
of Colorado, by the defendant in error, as plaintiff below, to recover 
of the plaintiffs in error possession of specific real property and for 


. 


2 


damages. Trial was had before the Judge without the intervention of 
a jury, and no special finding of facts was made, and no bill of excep- 
tions was taken to preserve the evidence offered or any exceptions 
made to any action of the Court. There was a general finding of facts 
upon the evidence for the plaintiff below, and a judgment accordingly. 
Thereupon the defendants sued out this writ of error. 


The record shows as follows : 


Print. 
Complaint in ejectment, - - . -, - . : woe’ 
Amended answer, - : - - : ; - - 12 
Stipulation in writing waiving jury, - . . . - . 
Order—Judgment for ck cevnae tl - . : . . ‘ 14 
Judgment, . : 2 : n a. 
Writ of error,” - - . . . » ; . ‘ 17 


No special finding of facts. 
No bill of exceptions. 


The evidence on which the case was submitted below consisted 
of an agreed statement of facts signed by the attorneys and filed ; but 
this statement was not made by the Court a part of the record of the 
case by any order or bill of exceptions, and it has no proper place in 
the transcript. The Court used it as the admissions pro huc vice of 
the parties by their attorneys, as any other evidence that might have 
been adduced, and thereupon made its finding generally for the plain- 
tiff, as follows: 

[Printed Record, p. 14.] ‘‘ And this cause having heretofore 
‘come on to be tried by the Court without a jury, pursuant to a 
‘“ written stipulation thereto herein filed, and upon an agreed statement 
“of facts, and the Court having heard the arguments of counsel and 
‘taken the same under advisement, and the Court having now suffi- 
“ ciently advised in the premises, tle Court doth find the issues herein 
“ joined for the satd plaintiff and against the said defendants, and that 
“ the said plaintiff ts the owner of in fee and entitled to the possession of 
“ the premises described in the complaint herein, aud doth assess his dam- 

“ ages by occasion of the detention thereof in the sum of 
‘Wherefore on motion of the said plaintiff, it is ordered by the Court 
“ that judgment be entered herein in favor of said plaintiff and against 
“the said defendants, Ezra D. Fritts, Joseph A. Thatcher, Charles H. 
“ Briggs and William Nicholson, impleaded with William A. Scott 
“and Adelaide M. Scott, for the possession of the premises as in the 
‘complaint herein described, for the sum of six hundred and forty- 
‘ five dollars ($645.00) damages for the detention thereof in form afore- 
‘“ said assessed, and for the said plaintiff's costs to be taxed.” 
Upon which order formal judgment was entered. [Record, p. 15.] 


The U.S. Revised Statutes provide as follows: Section 649, 
‘Issues of fact in civil cases in any Circuit Court may be tried and 
Proven tee’ by the Court, without the intervention of a jury whenever 
the parties, or their attorneys of record, file with the clerk a stipulation 
in writing waiving a jury. The finding of the Court upon the facts 
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which may be either general or special shall have the same effect as 
the verdict of a jury.” 

Section 700. “ When an issue of fact in any civil case in a Circuit 
Court is tried and determined by the Court without the intervention 
of a jury, according to Section 649, the rulings of the Court in the 
progress of the trial of the cause, if excepted to at the time, and duly 
presented by a bill of exceptions, may be revised by the Supreme 
Court upon a writ of error or upon appeal, and when the finding is 
special the review may extend to the determination of the sufficiency 
of the facts found to support the judgment ” 

Section rorr. “ There shall be no reversal in the Supreme Court 
or in a Circuit Court upon a writ of error, for error in ruling any plea 
in abatement, other than a plea to the jurisdiction of the Court, or for 
any error in fact.” 

The practice of this Court under these provisions has been fully 
settled. 

Norris vs. Jackson, g Wall, 125. 

Coddington vs. Richardson, 10 do., 516. 

Bethell vs. Mathews, 13 dlo., 1. 

Insurance Co. vs. Sea, 21 do, 158. 

Martinton vs. Fatrbanks, 112 U.S., 670. 

Boardman vs. | offey, 117 do., 271. 

In Norris vs Jackson suprz, said sections 649 and 700 first received 
construction in the following propositions, reiterated in Insurance Co. 
vs. Sea supra, and ever since followed: 

“1. If the verdict be a general verdict, only such rulings of the 
Court, i the progress of the trial, can be reviewed as are presented by 
the bill of exceptions, or as may arise on the pleadings. 

“2. In such cases a bill of exceptions cannot be used to bring up 
the whole testimony for review any more than in a trial by jury. 

“3. If the parties desire a review of the law involved in the case, 
they must etther get the Court to find a special verdict, which raises the 
legal propositions, or they must present to the Court their propositions of 
law and require the Court torule on them. 

“4. Objection to the admission or exclusion of evidence, or to 
such ruling on the propositions of law as the party may ask, must 
appear by bill of exceptions.” 

In Coddington vs. Richardson, 10 Wall, 516, wherein the plaintiff 
in error took a bill of exceptions which set out all the evidence and 
showed that he excepted to the rulings of the Court in finding the 
issue for the plaintiff, in assessing the plaintiff’s damages, in overruling 
a motion for a new trial and in rendering judgment, this Court said: 
“ There is no question of law arising upon the pleadings or the trial. 
Those attempted to be raised refer to the evidence as embodied in the 
record, but which, in a trial of the facts before the Court, a jury being 
waived, we do not look into. le look into them only when found by 
the Court”’ Affirmed. 

In Bethell vs. Mathews, 13 Wall, 1, a jury was waived, no finding 
of facts was made, judgment was entered for the defendant, and writ 
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of error was taken to review said judgment. This Court, affirming 


the judgment, said: “ .Vor can a statement of facts signed by counsel be 
noticed upon error.’ “ There is therefore no error in the record, o1 
none upon: which we can take notice.” Affirmed 


Special attention is called to 

Martinton vs. Fairbanks, 112 U.5S., 670, cited and followed in 
Boardman vs. Toffey, 117 do., 271, wherein the statutes and prior de 
cisions are reviewed and the conclusion 1s reached ‘ When there is 
no demurrer to the declaration, or other exception to the sufficiency 
of the pleadings, no exceptions to the rulings of the Court in the 
progress of the trial, in the admission or exclusion of evidence, or 
otherwise, no request for a ruling upon the legal sufficiency or effect 
of the whole evidence, or no motion in arrest of judgment, and the 
only matter presented by the bill of exceptions which this Court is 
asked to review arises upon the exception to the general finding by 
the Court for the plaintiff upon the evidence adduced at the trial, no 
question of law is presented which this Court can review.” Affirmed 

The case at bar, wherein there was neither any special finding of 
facts by the Court, nor any bill of exceptions preserved, falls clearly 
within these rulings The absence of objection or exception to the 
action of the Court below shows that the parties acquiesced therein, 
and it is marifest the writ of error was taken for delay only, and that 
the question on which the jurisdiction depends is so frivolous as not 
to need further argument. 


Hence this motion under Rule 6 is 
Respectfully submitted 
JOSEPH SHIPPEN, 


Attorney for Defendant in -rror 
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SUPREME COURT OF THE UNITED STATES. 
October Term, 1889, No. 72. 


EZRA D. FRITTS, e ai, Plaintiffs in Error, 
VS. 


GEORGE W. PALMER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


STATEMENT, BRIEF, AND ARGUMENT 


OF DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


THIS SUIT was brought in the U. S. Circuit Court for the Dis- 
trict of Colorado, by the defendant in error, as plaintiff below, to 
recover of the plaintiffs in error possession of specifié real property 
and for damages. Trial was had before the Judge without the in- 
tervention of a jury, and no special finding of facts was made, and 
no bill of exceptions was taken to preserve the evidence offered or 
any exceptions made to any action of the Court. There was a gen- 
eral finding of facts upon the evidence for the plaintiff below, and a 
judgment accordingly. Thereupon the defendant sued out this 
writ of error. 

The record shows as follows : 


Print. 
Complaint in ejectment, . - - - - - — 
Amended answer, - - - - - - - . 12 
Stipulation in writing waiving jury, - - - - = 
Order—Judgment for plaintiff, - - : - - - 14 
Judgment, - - - - - - ~ am - 15 
Writ of error, - - - - - - - . . 17 


No special finding of facts. 

No bill of exceptions. 
The evidence on which the case was submitted below consisted 
of an agreed statement of facts [Printed Record, p. 9.] signed by 
the attorneys and filed ; but this statement was not made by the 
Court a part of the record of the case by any order or bill of excep- 
tions, and it has no proper place in the transcript. 


”> 


By the terms of the stipulation it was agreed: ‘And this 
cause for the purposes of this trial shall be submitted to the Court 
upon the following agreed statement of fact:” Accordingly the 
Court used the statement as the admissions of the parties by their 
attorneys, pro hac vice, ‘‘ for the purposes of this trial,” as any other 
evidence that might have been adduced, and thereupon made for 
the plaintiff the following general finding : 

{Printed Record, p. 14.] ‘‘ And this cause having heretofore 
‘‘come on to be tried by the Court without a jury, pursuant toa 
‘‘written stipulation thereto herein filed, and upon an agreed state- 
‘‘ment of facts, and the Court having heard the arguments of coun- 
‘‘sel and taken the same under advisement, and the Court having 
‘now sufficiently advised in the premises, the Court doth find the 
“¢ssues herein joined for the said plaintiff and against the said de- 
“ fendants, and that the said plaintiff ts the owner of tn fee and en- 
“ titled to the possession of the premises described in the complaint 
“ herein, and doth assess his damages by occasion of the detention 
‘‘thereof in the sum of —. Wherefore on motion of the said 
“plaintiff, it is ordered by the Court that judgment be entered 
‘herein in favor of said plaintiff and against the said defendants, 
‘“‘Ezra D. Fritts, Joseph A. Thatcher, Charles H. Briggs and Wil- 
“liam Nicholson, impleaded with William A. Scott and Adelaide 
‘*M. Scott, for the possession of the premises as in the complaint 
“herein described, for the sum of six hundred and forty-five dol- 
“lars ($645.00) damages for the detention thereof in form afore- 
‘‘said assessed, and for the said plaintiff's costs to be taxed.” 

Upon which order formal judgment wasentered. [Record, p. 15.} 


The agreed statement of facts |Printed Record, p. 9.] shows 
as follows: 

First. This suit in ejectment is for the recovery of the real 
estate and mining property, with the appurtenances thereunto be- 
longing, situated in Gilpin county, Colorado, described in the plain- 
tiff's complaint herein, now in the possession of the said defendants, 


and has been since June 1, 1878. 

Second. The common source of title to the said property is 
William Groshon. 

Third. That the said William Groshon, on the 16th day of June, 
A. D. 1877, at Central City, in the said Gilpin county, made, exe- 
cuted, acknowledged, and delivered in due form of law his deed of 
warranty for the property described in the said complaint to the 
Comstock Mining Company, which was then a corporation created 
and organized under and by virtue of the laws of the State of Mis- 
sourt and doing business as a mining company in said county of 
Gilpin, and said warranty deed was afterwards duly recorded in the 
office of the Clerk and Recorder of said Gilpin county, June 25th, 
A. D., 1877, in book 62, at page 443. 

Fourth. That the said Comstock Mining Company afterwards, 
and on the same day, at the said city of Central, made, executed 
and delivered to the said Ezra D. Fritts, its three (3) certain 
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promissory notes, by the first of which it promised on or before 
August I, 1877, to pay to the order of Ezra D. Fritts ten thousand 
dollars ($10,000) for value received, with interest from date until 
paid, at the rate of ten per cent. per annum, the said second not 
being payable on or before August 1, 1877, and said third not being 
payable on or before December 1, 1877, but in amounts and all 
other respects like said first mentioned note, which said sum of 
thirty thousand dollars ($30,000) was intended to be used and was 
used by the said company in part payment of the purchase money 
of said property so as aforesaid conveyed, to-wit, by the said Wil- 
liam Groshon, and afterwards, and on the same day, for the purpose 
of securing the payment of the said promissory notes to the said 
Ezra D. Fritts, made, executed, acknowledged and delivered at 
Central City, in the said county of Gilpin its certain deed of trust 
to Joseph A. Thatcher as trustee for the said Ezra D. Fritts of all 
and singular the said property, except the said Clipper lode, in said 
complaint mentioned and described, conditioned that in case of de- 
fault in payment of the promissory notes, or either of them, or the 
interest thereon, that the said trustee might sell and dispose of the 
said mining property for the purpose of paying the same in manner 
and form more particularly mentioned in the said deed of trust, 
which said deed of trust was dated on the 23d day of June, 1877, 
duly acknowledged at the said county of Gilpin, and afterwards, 
and on the 26th day of June, 1877, duly recorded in the said county 
of Gilpin, in book 64, at page 37. 

Fifth. That afterwards and on the sth day of January, in the 
year A. D. 1878, for default in the payment of the said promissory 
notes, the said Joseph A. Thatcher, trustee, caused the said deed 
of trust to be foreclosed under the power of sale in the said deed of 
trust contained, at the said city of Central, and on that day made, 
executed, acknowledged and delivered in due form of law his deed 
of alland singular the said real estate and mining property, ex- 
cepting the said Clipper lode, to the said Ezra D. Fritts, which said 
trustee's deed was afterwards and on the 7th day of January, A. D., 
1878, duly recorded in the said Gilpin county in book 64, at 
page 156. 

Sixth. That the said defendants, Ezra D. Fritts, Joseph A. 
Thatcher, Charles H. Briggs, and William Nicholson, derived title 
and possession under and by virtue of divers mesne conveyances in 
due form of law from the said Comstock Mining Company and its 
assigns under said deed of trust for the property described in the 
complaint, excepting the said Clipper lode, which was not included 
in said deed of trust and has never been conveyed to any one by the 
said Comstock Mining Company 

Seventh, That the said Comstock Mining Company was duly 
incorporated under and by virtue of the laws of the State of Mis- 
souri, June 15, A. D., 1877, for the purpose of carrying on the min- 
ing business, and with the object in its articles of incorporation, ex- 
pressed, to purchase, own and control mining property, both real 
and pe-sonal, in the State of Colorado, and to conduct a mining 
business therewith 
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That afterwards and on the 16th day of June, 1877, and before 
the purchase of the said real estate and mining property from the 
said William Groshon, the said Comstock Mining Company was 
actively engaged in the prosecution of its said mining business at 
and in the neighborhood of Central City, in said county of Gilpin, 
established an office in the said city of Central, and was employing 
men and purchasing supplies and machinery for the prosecution of 
its said mining business, having sundry superintendents, agents and 
employees, and was then actively engaged in prosecuting the usual 
business appertaining to mining companies in this State, and con- 
tinued so to do until after the making and foreclosure of the said 
deed of trust as aforesaid; that said company was organized for the 
purpose of mining. 

Eighth. That the said Comstock Mining Company, at the time 
of purchasing the said property from the said Wiliiam Groshon, had 
not, nor has it since at any time complied or attempted in anywise 
to comply with section ten (10) of article fifteen (15) of the consti- 
tution of the State of Colorado, nor with sections twenty-three (23) 
and twenty-four (24) of chapter nineteen (19) of the General Laws 
of this State, otherwise known as sections 2600 and 261 of chapter 
19 of the General Statutes of this State, 1883, describing the terms 
and conditions upon which foreign corporations may do business in 
this State. . 

Ninth. That the said William Groshon, on the 13th day of 
April, A. D. 1878, made, executed, acknowledged, and delivered, 
in due form of law, his certain deed of quit-claim of all and singular 
the real estate and mining property in the said complaint mentioned, 
to Samuel S. Porter, which said ded was afterwards and on the 
20th day of May, 1878, duly acknowledged and delivered to the said 
Samuel S. Porter, but still remains unrecorded; and the said Samuel 
S. Porter afterwards and on the 20th day of May, A. D. 1878, by his 
deed of quit-claim of that date, executed in due form of law, con- 
veyed all and singular the said real estate and mining property to 
the plaintiff, George W. Palmer, which said deed was afterwards and 
on the 25th day of May, 1878, duly acknowledged and delivered to 
the said George W. Palmer, but still remains unrecorded | 

Tenth. That afterwards and on June 28th, A. D. 1879, at 9:15 
o'clock a. m., the said George W. Palmer filed his /zs pendens in the 
office of the Clerk and Recorder of said county of Gilpin, which now 
remains of record in book 69, at page 42 thereof, and in and by the 
same gave due notice, according to law, of the beginniag of this 
suit and the nature of the same in manner and form as contained in 
the said complaint. 

That the value of the property in controversy exceeds $5,000, 
exclusive of costs. 

That a copy of the incorporation laws of the State of Missouri, 
under which this company was organized, were, at the time of the 
organization of this company, on file in the office of the Secretary of 
State of the State of Coiorado, but were not filed by this company. 
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That the articles of incorporation of this company were filed in 
the office of the Clerk and Recorder in and for Gilpin county, Colo- 
rado, where the company was authorized to do business in this State, 
and where its business interests were located, on August 1oth, 1877, 
and that a copy of the incorporation laws of the State of Missouri, 
under which this company was organized, were also on file in the 
office of the Clerk and Recorder of Gilpin county at and after this 
company was organized, 

That during the time defendants have been in possession of the 
property they have been holding the same in good faith under the 
deeds above set forth, and they have paid as taxes which were 
legally assessed and levied upon said property the sum of $400, and 
that plaintiff has paid no taxes thereon; that the defendants have 
put improvements upon said property in the way of building and re- 
pairing the dwelling house described in the complaint in the sum 
of $350; that the rental of said property during the time defend- 
ants have been in possession has been $15 per month only.” 


The Constitution of the State of Colorado, 1876, provides, Ar- 
ticle XV, Section ro, |General Statutes, 1883, p. 69]: “No foreign 
corporation shall do any business in this State without having one 
or more known places of business and an authorized agent or 
agents in the same, upon whom process may be served.’ 

The General Statutes of the State of Colorado provides Section 
213, (March 14, 1877), Chapter X/X, Section 23, p. 151 [Gen. 
Sts. 1883, p. 186]: ‘‘Foreign corporations shall, before they are au- 
thorized or permitted to do any business in this State, make and 
file a certificate, signed by the president and secretary of such cor- 
poration, duly acknowledged, with the Secretary of State, and in 
the office of Recorder of Deeds of the county in which such business 
is carried on, designating the principal place where the business of 
such corporation shall be carried on in this State, and an author- 
ized agent or agents in this State residing at its principal place of 
business, upon whom process may be served; and such corporation 
shall be subjected to all the liabilities, restrictions and duties which 
are or may be imposed upon corporations of like character organ- 
ized under the general laws of this State, and shall have no other 
or greater powers. And no foreign or domestic corporation estab- 
lished or maintained in any way for pecuniary profit of its stock- 
holders or members, shall purchase or hold real estate in this State, 
except as provided for in this act.” 

214, Section 24. ‘‘Every company incorporated under the 
laws of any foreign State or kingdom, or of any State or Territory 
of the United States beyond the limits of this State, and now or 
hereafter doing business within their State, shail file in the office of 
the Secretary of State a copy of this charter of incorporation ; or 
in case such company is incorporated by certificate under any gen- 
eral incorporation law, a copy of such certificate and of such gen- 
eral incorporation law duly certified by the proper authority of 
such foreign State, Kingdom or Territory.” 


BRIEF AND ARGUMENT. 
[. 


The record does not raise any question of law for the considera- 
tion of this Court, inasmuch as there was no spectal finding of facts 
by the Court below, and no exceptions made to any action taken, and 
no btll of exceptions taken. 

Section 649, of the U. S. Revised Statutes, provides as follows : 
‘‘ Issues of fact in civil cases in any Circuit Court may be tried and 
determined by the Court, without the intervention of a jury when- 
ever the parties, or their attorneys of record, file with the clerk a 
stipulation in writing waiving a jury. The finding of the Court 
upon the facts, which may be either general or special, shall have 
the same effect as the verdict of a jury. 

Section 700, ‘* When an issue of fact in any civil case in a Cir- 
cuit Court is tried and determined by the Court without the inter- 
vention of a jury, according to Section 649, the rulings of the Court 
in the progress of the trial of the cause, if excepted to at the time, 
and duly presented by a bill of exceptions, may be revised by the 
Supreme Court upon a writ of error or upon appeal, and when the 
finding is special the review may extend to the determination of 
the sufficiency of the facts found to support the judgment.” 

Section rorr.‘* There shall be no reversal in the Supreme Court 
or in a Circuit Court upon a writ of error, for érror in ruling any 
plea in abatement, other than a plea to the jurisdiction of the Court 
or for any error in fact.” 

The practice of this Court under these provisions has been fully 
settled. 

Norris vs. Fackson, g Wall, 125. 

Coddington vs. Richardson, 10 do., 516. 

Bethell vs. Mathews, 13 do., 

Insurance Co. vs. Sea, 21 do., 158. 

Martinton vs. Fairbanks, 112 U.S., 670. 

Boardman vs. Toffey, 117 do., 271. 

In Norris vs. Jackson supra, said sections 649 and 700 first re- 
ceived construction in the following propositions, reiterated in In- 
surance Co. vs. Sea, supra, and ever since followed: 

“1. If the verdict bea general verdict, only such rulings of 
the Court, 2” the progress of the trial, can be reviewed as are pre- 
sented by the bill of exceptions, or as may arise on the pleadings 

‘*2. In such cases a bill of exceptions cannot be used to bring 
up the whole testimony for review, any more than in a trial by jury. 

‘*3. If the parties desire a review of the law involved in the 
case, they must etther get the Court to find a special verdict, which 
vaises the legal propositions, or they must present to the Court their 
propositions of law and require the Court to rule on them. 

‘*4. Objections to the admission or exclusion of evidence, or 
to such ruling on the propositions of law as the party may ask, 
must appear by bill of exceptions ” 
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This point the defendant in error attempted to raise at the last 
term of this Court, by motion todismiss under rule 6; but as that 
motion was dismissed without intimation of the grounds of such 
action, and it may have been based on some informality of practice; 
the defendant in error takes the liberty to present the point again 
and call attention to the printed argument filed to support the 
motion. 

Emphasis is laid on the facts that there was no special findings 
of fact ; there was no bill of exceptions ; the agreed statement of 
facts signed by the attorneys was limited by its terms to ‘‘the pur- 
poses of this trial; "and said agreement was not made part of the 
record by any order or action of the Court. 

If, however, this Court passing on the merits of said motion 
dismissed it, or if it now holds that this point is not well taken, 
and that under the statutes and decisions above cited it has author- 
ity, in the absence of any special finding of fact, and of any 
exceptions or bill of exceptions, to review the case upon the evi- 
dence submitted to the Court below, then the case is to be consid- 
ered on its merits. 


Il. 


Upon the evidence, viz: the agreed statement of facts presented 
to the Court below, the judgment for the plaintiff below was correct 
and must be afirmed. 


FIRST POINT. 


A State can prohibit foreign corporations from purchasing and 
holding real estate within its limits. 

Story'’s Conflict of Laws, Sections 427, 428. 

Paul vs. Virginia, 8 Wall, 168. 

Ducat vs. Chicago, 10 Wall, 415. 

United States vs. Fox, 94 U. S., 315. 

Christian Union vs. Yount, ror U. S., 352. 

Thompson vs. Waters, 25 Mich., 214. 

Carroll vs. East St. Louis, 67 1l., 568. 

Starkweather vs. American Bible Soc., 72 1l., 50. 

Semple vs, Bank British Col., 5 Sawyer, 88. 

Semple vs. Bank British Col., § Sawyer, 394. 

Canada Southern R. R. Co. vs. Gebhard, tog U. S., §37. 

Relfe vs. Rundle, 103 U. S.. 206. 

Railroad vs. Kountz, rog U. S., 11. 

Bank of Augusta vs. Earle, 13 Pet, 519, 588. 

N. Y. Dry Docks vs. Hicks, 5 McLean, 111. 

Per Woods, J: ‘ The right of the people of a State to 
prescribe generally by its constitution and laws the terms upon 
which a foreign corporation shall be allowed to carry on its busi- 
ness in the State has been settled by this Court.” Cooper Manu- 
facturing Co. vs. Furguson, 113 U. S., 732. 

Citing 13 Pet 519,8 Wall 168,10 Wall gro, Supra. 
Philadelphia Fire Assoc.vs. N. Y.,119 U. S., 111. 
Pembina Consolidated Co. vs. Pennsylvania, 125 U. S., 181. 


SECOND POINT. 


Colorado, by its constitution and statutes supra, prohibited any 
foreign corporation from doing business (which included purchasing 
and holding real estate) in that State except upon compliance with 
the conditions precedent : 

a. That it had made and filed with the Secretary of State and 
the Recorder of Deeds of the county in which the business iscarried 
on, the prescribed certificate as to its place of business and author- 
ized agent ; and 

6. That it had filed with the Secretary of State a copy of its 
charter or its articles of association with a copy of the laws under 
which it was organized. 

The text of the constitution and statutes is above given. 

Cooper Mining Co. vs. Ferguson, 113 U.S., 111. 

In re Comstock, 3 Sawyer, 218. 

Semple vs. Bank British Col., 5 Sawyer, 88. 

Semple vs. Bank British Col., § Sawyer, 394. 

Bank of British Col. vs. Paige, 6 Oregon, 431. 

Utley US. Clark-Gardner L. M. Co.. f Col. 309. 

N. W. Mut. Life Ins. Co. vs. Overholt, 4 Del., 287. 

Franklin Ins. Co. vs. Louisville Packet Co., 9 Bush, (Ky.), $90. 

Cin, Mut. Health A. Co. vs. Rosenthal, 55 1il., 85. 

R. S. Ins. Co. vs. Slaughter, 20 Ind., §20. 


THIRD POINT. 


The Comstock Mining Company had not the legal capaci:y to 
purchase or hold or convey real estate in the state of Colorado, 
because— 


a. Being incorporated under the laws of Missouri, ‘with the 
object in its articles of incorporation expressed, to purchase, own 
and control mining property, both real and personal, in the State of 
Colorado, and to conduct a mining business therewith,” said Com- 
pany had no corporate power to purchase or hold or convey real 
estate in Missouri, and acquired no power to do in Colorado what 
it could not do in the State of its creation and domicile. 

Boyce ’S. City St. Louts, 29 Barb O50. 

Starkweather vs. Am. Bible Soc.,72 Iil., 50. 

Land Grant R. R. &¢. Co. vs. Coffey County, 6 Kansas*245. 


6, Because being a Missouri corporation it did business in 
Colorado, within the meaning, intent and inhibition of its Constitu- 
tion and Statutes, when it had not then and has not since complied 
or attempted to comply, in anywise, with said requirements thereof, 
relative to foreign corporations. 

Therefore the attempted conveyance of the premises in con- 
troversy, by Groshon to said Company, and the atterapted convey- 
ance by it to Fritts’ trustee were null and void aé initzo. Defend- 
ants cannot, in a Colorado court, use or rely on such instruments 
as deeds. 


Citations supra: 
Washburn Real Property, 3 Vol., 588. 
Bunday vs. Birdsall, 29 Baré., 388. 
Fackson vs. Corey, 8 Fohkns 388. 
Hornbeck vs. Westbrook, 9 do., 74. 
Hulick vs. Schovil, 4 Gilm., 190. 
Bussell vs. Topping, 5 McLean, 194. 
Angel & Ames on Corporations, § 152. 
Hayward vs. Davidson, 41 Ind., 214. 
Lamb vs. Lamb, 6 Biss , 420. 


FOURTH POINT. 


Plaintiff, as grantee of Groshon, can assert the invalidity of 


said prior conveyance to said corporation, and the deed of trust 
made by said corporation under which defendants claim, and by 
virtue of his title plaintiff is entitled to recover in this action. 


Citations Supra. 

In re Comstock, 3 Saw., 218. 

Semple vs. Bank British Col., 5 Saw., 88. 

Utley vs. Clark-Gardner C. & M. Co., 4 Col., 369. 
Russell vs. Topping, 5 McLean, 201. 

Keen vs. Coleman, 39 Pa., 301. 

Lowell vs. Daniels, 2 Gray, 168. 

Thorne vs. Travelers Ins. Co., 80 Pa, 26. 
Bigelow on Estoppel, 353. 

2 Parsons on Contracts, 799. 

Abbott vs. Omaha Smelting Co., 4 Neb., 416. 

The deed does not stop the grantor, as estoppel by deed must 


be by a valid deed. 


Bigelow on Estoppel, Part ll, ClX/1. 

Pellsvs. Webgrish, 129 Mass., 469. 

Caffrey vs. Dudgeon, 38 Ind., 512, §20. 

Starkweather vs. Am. Bible Soc., 72 lil., 50. 

There can be no estoppel in opposition to a public statute. 
Fairtitle vs. Gilber, 2 T.R., 169. 

Bank of U.S. vs. Owens, 2 Peters, 538. 

Fowler vs. Sully, 72 Pa. St., 456. 


ARGUMENT. 
|. and I] 


THE FIRST POINT is so fully established by the authorities cited 
it will scarcely be controverted, and it needs no argument. 


THE SECOND POINT is likewise fully sustained upon principle and 
authority. In Pemdbina Mining Co.vs. Pennsylvania, 125 U. S.,181, 
upon review of the cases, the conclusion is stated fer Field ] 
‘The only limitation upon this power of the State to exclude a 
‘‘ foreign corporation from doing business within its limits, or hiring 
‘offices there, arises where the corporation is in the employ of 
‘the federal government, or where its businessis strictly commerce, 
‘‘ interstate or foreign.” 7 

The constitutional and statutory provisions of Colorado 
relative to foreign corporations have already been under the consid- 
eration of this Court in Cooper Manufacturing Co. vs. Ferguson, 1132 
U.S. 727. This was an ac¢tion by the Cooper Manufacturing Co., 
an Ohio corporation, to recover from defendants damages for breach 
of contract tnade in Colorado for the sale and delivery in Ohio to 
the defendants a steam engine and machinery, it appearing that 
when the contract was made said corporation had not made and 
filed the certificate required by the 23d section of the act of 1877, 
and had neither known place of business nor authorized agent in 
Colorado. The certificate of division of opinion stated the question 
to be whether the constitution and statutes of Colorado were uuvder 
the circumstances stated a bar to said action. The opinion of this 
Court answered the question in the negative and sustained the 
action on the ground that the prohibition against the doing of any 
business in the State by a foreign corporation except upon the pre- 
scribed condition, does not include the doing ofa single and isolated 
act of business, such as the contract there in controversy. Mr. 
Justice Woods said, ‘*‘ The right of the people of a State to prescribe 
generally by its constitution and laws the terms upon which a 
foreign corporation shall be allowed to carry on its business in the 
State has been settled by this Court [citations supra}.” 

‘‘As the clause in the constitution and the act of the legislature 
relate to the same subject like statutes zz pari materia, they are 
to be construed together. The act was passed by the first legis- 
lature after the adoption of the constitution, and tas been allowed 
to remain on the statute book to the present time. It must there- 
fore be considered as a contemporary interpretation entitled to 
much weight. It must be conceded that if the contract on which 
the suit was brought was made in violation of a law of the State it 
can not be enforced in any Court sitting in the State charged with 
the interpretation and enforcement of its laws. * * * The 
making in Colorado of the one contract sued on in this case, by 
which one party agreed to build and deliver in Ohio certain machin- 
ery and the other party to pay for it, did not constitute a carrying 
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on of business in Colorado. The obvious construction therefore of 
the constitution and statute is, that no foreign corporation shall 
begin any business in the State with the purpose of pursuing or 
carrying it on until it has filed a certificate designating the prin- 
cipal place where the business of the corporation is to be carried on 
in the State, and naming an authorized agent residing at such 
principal place of business on whom process may be served.” 

Such “obvious construction” as above stated is precisely what 
is accepted, and is asked to be applied to the present case wherein 
the nature of the case and the facts and circumstances combine to 
demand the application, if it be conceded that said have any force 
of law at all 

The Constitution of Cclorado, (1876), Sec. 25 of Art. 5, (page 
Zi), (Gen. Sts., 1883, page 43), prohibited the legislature from en- 
acting any special laws, * granting to any corporation or association 
any special or exclusive privilege, immunity or franchise whatever.” 
And by its 15th Article, (page 69), containing fifteen sections de- 
voted to the subjects of corforations, rigid restrictions were im- 
posed upon all such organizations. A State policy was thereby es- 
tablished in the fundamental law, relative to all corporations, 
whether existing or future, domestic or foreign, to keep them amena- 
ble to the legislative and judicial powers of the State for the pro- 
tection of the public and her own citizens. The attempt is made 
to keep control of such organizations and guard against manifold 
evils therefrom experienced in other States. 

But such rigorous policy as to domestic corporations would be 
of little avail if unextended as well to foreign corporations. If 
such were under the principle of general comity, allowed to come 
and go, and contract and acquire and convey property ad /:ditum, 
the constitution would only serve to crush domestic enterprise, 
while leaving the highway open, through foreign organizations, for 
all the evils designed to be prohibited. If domestic corporations 
needed control, a fortior:, those from abroad seeking to do business 
within the State needed like regulation. This would of course fall 
within the legislative power; but not content therewith, the framers 
of the Colorado constitution «x industria inserted the following 
prohibitory provision, relative to foreign organizations, viz : 

Article XV, Section 10. ‘ No foreign corporation shall do any 
business in this State without having one or more places of business, 
and an authorized agent or agents in the same, upon whom process 
may be served. 

To effectuate the well defined policy of the constitution, and 
especially of the above section, the legislature enacted in its code 
of general laws, chapter XIX, (page 143) on the subject of Corfor- 
ations. xamination of this chapter reveals the clear intent to es- 
tablish a uniform system of law for the new State, governing all do- 
mestic corporations in their creation, management and dissolution, 
for the just protection of all parties concerned. To this, publicity 
and accessibility of the corporate documents, is rigorously required. 

Section 2 requires publicity of the articles of association, stat- 


ing the basis of organization, with the names of the directors for 
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the first year, and the name of the principal, and of the county or 
counties in which business is to be carried on, by filing said articles 
in the public offices of the Recorders of Deeds in each of such 
counties, and of the Secretary of State. 

Section 6 requires publicity of the time and place of holding 
stockholders’ election by ten days publication thereof in the news- 
paper printed nearest to the place where the operations of the com- 
pany are carried on. 

Section 12 requires publicity of the fact that all capital stock 
has been fully paid, by a certificate signed and sworn to by the 
president and a majority of the directors, and recorded within sixty 
days in the public offices of the Secretary of State and county Re- 
corder of Deeds. 

Section 13 requires publicity to all stockholders of all books, 
accounts and papers of the corporation, refusal or neglect being a 
misdemeanor. 

Section 16 requires publicity of the financial condition of cor- 
porations annually. It requires publication of the capital and the 
proportion paid in and the existing debts of the corporation, by a 
report signed by the president, verified by the oaths of the presi- 
dent or secretary under its corporate seal, and filed in the County 
Recorder's office under penalty of personal liability of the directors. 

Section 3i requires a statement of affairs detailing its assets 
and liabilities by its secretary or treasurer upon demand of stock- 
holders, and that it be kept accessible for examination. 

Section 32 requires a book to be kept exhibiting the names and 
liabilities of all stockholders accessible to all stockholders; refusal 
or neglect thereof to constitute a misdemeanor. 

Section 19 subjects the officers to individual liability if any re- 
port, statement or notice given by them be knowingly false. 

Sections 27 and 30 provide for the institution and prosecution 
of suits against corporations and the modes in which process shall 
be served. 

In addition to these statutory enactments relative to all cor- 
porations, the legislature of Colorado, to effectuate further the well 
defined policy of the Constitution, and especially of the above 
quoted section 10, enacted section 23 of chapter 15, (page 151) supra. 

The true construction to be put upon the foregoing constitu- 
tional and statutory provision of the law of Colorado is embodied 
in the second point of this brief, to-wit: That a foreign corporation 
was thereby prohibited from purchasing and holding real estate ex- 
cept upon compliance with the conditions precedent: (A) that*it 
had made and filed with the Secretary of State and a county 
Recorder of Deeds the prescribed certificates; and (#) that it had 
filed with the Secretary of State a copy of its charter or its legal 
equivalent. 


A. 


The language of the Constitution is the broad and universal 
prohibiting negative, ‘Vo foreign corporation shall do business, etc.;” 
and section 23 of the statute made to enforce said constitutional 
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provision is equally prohibitory, *‘ Foreign corporations, shall, be- 
** fore they are authorized or permitted to do any business in this 
‘* State,etc. * * “and uno foreign corporation * * * shail pur- 
“chase or hold real estate in this State, except as provided for 
‘en thts act :-"— 

These provisions of law are not directory—they are mandatory. 
The comity usually recognized between States in regard to their 
respective Corporations ceases under these positive negative and 
prohibitory enactments. Comity rests upon the voluntary consent 
of one Nation or State to the laws of another Nation or State, hav- 
ing force within its jurisdiction, and such comity ts not to be in- 
dulged in against the expressed will of such State. 

kxpressum facit tacttum cessare. ‘That which the words de- 
‘‘clare is the meaning of the instrument; and neither Courts nor 
‘Legislatures have the right to add to or take away from the mean- 
“ing.” It is for the Courts to enforce these provisions of express 
law, and not usurp the functions of law making power by depriving 
them of their inherent effect. 

In re Comstock, 3 Sawyer 218, in the United States District 
Court of Oregon, (1874) in bankruptcy upon objection to proof of 
debt bv the Bank of British Columbia, per Deady }. “The exist- 
‘‘ence of the foreign corporation styled the Bank of British Colum- 
‘‘ bia is admitted by the assignee. But it is denied that such cor- 
‘‘ poration has the power to transact business in this State except by 
‘its consent, and then only upon the terms of such consent; and 
‘it is claimed that a transaction in violation of such terms is illegal 
‘‘and void tor want of power in the corporation.” A/ter ctting 
Augusta vs. Earle, 13 Pet. 538, Story’s Conflict of Laws Section 38. 
Paul vs. Virginia, 8 Wall. 181.. Lafayette M. Co. vs. French, 78, 
How. 407. Ducat ws. Chicago, 10 Wall. goo. Deady J. proceeds : 
‘‘ The bank then has no power to make a contract within this State 
‘‘without its permission or assent. If the State is silent on the 
‘‘ subject, by comity of nations it is presumed, unless it would be 
‘contrary to its policy Or interest [As im Carroll vs. East St. Louis 
‘67 Ill. and Starkweather vs. Am. Bible Soc., 72 lll. §0.| But the 
‘State has spoken on the subject, and given its consent to the 
‘transaction of business within its jurisdiction by the bank, not 
‘absolutely, but upon a condition or limitation. This condition or 
‘limitation is found in the first clause of Sec. 8, of the act aforesaid, 
which provides that ‘a foreign corporation before transacting bus- 
‘iness in the State must duly execute and acknowledge a power of 
attorney and cause the same to be recorded in the County Clerk’s 
‘‘ office of each county where it has a resident agent.’ The State 
having this right to permit the bank to do business within its 
‘ limits or not, with or without terms, has seen proper for the security 
of its citizens to require the execution and record of this power of 
‘attorney defore the transaction of such business. The. purpose of 
this requirement as disclosed in Section 9g of the act, is to thereby 
secure the appointment of an attorney authorized to receive ser- 
vice of process for the bank, so as to enable the citizens or in- 
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‘‘ habitants of Oregon, who may do business here with it, to sue it 
‘‘in the Courts of the State, and thereby avoid the delay and ex- 
‘* pense, which would often be tantamount to a dental of justice of 
‘‘ following it into the Courts of the foreign jurisdiction where itwas 
‘“ created. 

‘* But it is said that this statute is directory, and therefore the 
‘‘acts of the foreign corporation done in disregard of it are not il- 
‘‘legal and void. It is the duty of the Court to give effect to the 
“intention of the Legisiature as far as practicable, and such inten- 
‘*tion should be ascertained from the subject matter to which it re- 
‘lates. Lhe words of this act are certainly mandatory in form : 
‘* Before transacting any business the corporation must appoint an 
“attorney. Language could not make it plainer. The purpose of 
‘‘the act is apparent. As has been said it is to secure the people 
.“‘of the State the right to sue the foreign corporation in the courts 
‘‘of the State; but unless the attorney is appointed é¢/fore the busi- 
‘‘ness is transacted it will not be attained, In Aer vs. Locksdale, 
‘‘7 Burr, 447, Lord Mansfield laid down the rule that whether a 
‘*statute is mandatory or not depends upon whether the thing di- 
‘*rected to be done is the essence of the thing required. Now the 
‘‘appointment of an attorney is the very essence of the thing re- 
‘‘quired in this case. In fact, nothing else is required, and with- 
‘‘out this the statute would be utterly inoperative. This act being 
‘mandatory, is therefore a prohibition against the transaction of 
‘‘ business by the bank in this State without first complying with 
‘‘its terms, and, as a necessary consequence, all acts done in viola- 
‘tion of it are illegal and void. 

‘* The legal effect of the act is the same as if it read: It shall 
‘*be unlawful for any foreign corporation to transact business in 
‘this State before appointing an attorney, etc.” Numerous cases 
are cited and discussed supporting these views. 

This case well considered on principle and authority is well in 
point. But the Oregon constitution had no prohibitory provision 
to enforce which the statute was enacted ; the statute itself was in 
terms analagous to that of. Colorado, but less strong, if anything ; 
and the controversy related to a personal contract of debt and not 
to real estate. In all these particulars the case at bar is stronger 
than the case cited. 

In Bank of British Columbia vs Page, 6 Oregon, 431, in a case 
involving the validity of a mortgage made to said bank, it was held : 
‘That said act alluded to in the Comstock case is an indirect, pro- 
‘‘hibition against such corporations transacting business in the State 
‘till they shall have executed and recorded the power of attorney 
‘‘required by said section 8. A contract made by such corpora- 
‘tion in this State before it shall have complied with the provis- 
‘‘ions of said section 8 is as to third parties void, and cannot be en- 
‘forced by the corporation against such parties.” Affirming and 
adopting the reasoning of Deady J. /x re Comstock. 

In Semple vs. Bank of British Columbia, U. S. Circuit Court 
Jor Oregon, 1878, 5 Sawyer, 88, in an action of ejectment for recov- 
ery of possession of real estate purchased by said foreign corpora- 


tion at a judicial sale thereof, in foreclosure of a mortgage made by 
plaintiff, it was held that the mortgage was void, because the for- 
eign corporation had failed to comply with said Oregon statute. 
Following /u reComstock,and Bank of British Columbia vs. Page, 
and plaintiff, the mortgagor, recovered the property. 

In Semple vs. Bank of British Columbia, § Sawyer, 394, an 
action between the same parties in the last cited case, for use and 
occupation of the same real estate, it was held that plaintiff could 
recover, inasmuch as the mortgage and sale thereunder to the foreign 
corporation was void, 

In Utley vs. The Clark-Gardner Lode Mining Co., 4 Col., 369, 
a suit for trespass by a New York corporation which had not com- 
plied with the Colorado statute, section 213, the Supreme Court 
of Colorado, per Elbert J., held as follows: 

‘The constitution and statutory provisions cited, embody the 
‘‘policy of one State toward foreign corporations. The statute 
‘‘ prescribes the terms and conditions upon which they may transact 
‘‘ business within the State,upon an equal footing with domestic 
‘corporations. They shall designate, in a manner prescribed, their 

principal place of business and an agent or agents residing thereat. 
In substance, they shall put themselves in a position to be amena- 
ble to the powers of the State Court. Similar statutes exist in 
most of the States in the Union, the object being to protect the 
citizens of the State dealing with foreign corporations, from hard- 
ship of pursuing their rights in distant jurisdictions. 
The terms pres« ribed cannot be justly characterized as harsh 
‘or onerous; on the other hand, they are simple and equitable, and 
‘upon compliance, the doors are thrown wide open to foreign 
capitil, represented by foreign corporations, to compete in the 
various industries and businesses of the State, upon an equal foot- 
‘ing with domestic corporations 
‘ The statute is prohibitory in its terms, ‘They shad/ file the 
designated certificate, before they are authorized or permitted to 
‘do any business in this State.’’ 

Citing /n re Comstock, 3 Sawyer, 223. Semple vs. Bank of 
British Columobia, » Sawyer, 8&8. Cincinnati Mut, etc. Cox, vs. 
Rosenthal, 55 Ll. 

‘ The So shibition extends to doing business before compliance 
“with the terms of the statute.” “A corporation does business by 
‘the exercise of its power to contract, its power to acquire and to 
‘‘ hold property, both real and personal, and like powers.” 

It is submitted that this is the correct interpretation and ex- 
position of the law. It is so on principle as well as authority. But 
whatever might be the view of this Court, the construction put by 
the Supreme Court of Colcrado, upon its own constitution and 
statutes, must be accepted as binding authority and must control 
the action of the Federal Courts. 

OC. S Ree: S.. SH. 792 ; 

Railroad Co. vs. National Bank, 102 U. S. 14, §7. 

The positions herein taken are not only consistent with but 
inferentially supported by the decisions made upon the Territorial 
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In Land Grant, RX. &., etc. Co. ws. Coffey County, 6 Kas. 245, 
the Supreme Court of Kansas indignantly refuscd to recognize a 
Pennsylvania corporation, created to do business outside of Penn- 
sylvania. 


(B.) The agreed statement of facts shows, by section 7, ‘‘that 
on the 16th day of June, 1877, and before the purchase of the said 
real estate and mining property from said William Groshon, (its 
grantor and the common source of title to the parties herein) the 
said Comstock Mining Company was actually engaged in the prose- 
cution of its said mining business at and in the neighborhood of 
Central City, in said county of Gilpin, established an office in said 
city of Central, and was employing men and purchasing supplies 
and machinery for the prosecution of its said mining business, 
having sundry superintendents, agents and employees, and was 
then actively engaged in prosecuting the usual business appertain- 
ing to mining companies in this State, and continued to do so until 
after the making and foreclosure of the said deed of trust as afore- 
said ; that said company was organized for the purpose of mining ; 
and by section 8, ‘that the said Comstock Mining Company, at the 
time of purchasing the said property from the said William Groshon, 
had not, nor has it since at any time, compliei or attempted in 
anywise to comply with section ten (10) of article fifteen (15), of 
the Constitution of the State of Colorado, nor with sections twenty- 
three (23) and twenty-four (24) of chapter nineteen (19) of the 
General Laws of this State; and by section 3. ‘that William 
Groshon on the 16th day of June, 1877, at Central City, in the said 
Gilpin County, made, executed and acknowledged in due form of 
law, his deed of warranty tor the property described in the said 
complaint to the Comstock Mining Company ; and by section 4, 
‘that the said Comstock Mining Company afterwards and on the 
same day, at the said city of Central, made, executed and delivered 
to the said Ezra D. Fritts its three (3) certain promissory notes,” 
*_* * * * “and afterwards and on the same day, for the pur- 
pose of securing the payment of the said promissory notes to the 
said Ezra D. Fritts, made, executed, acknowledged and delivered 
at Central City, in the said county of Gilpin, its certain deed of 
trust to Joseph A. Thatcher, as trustee for the said Ezra D. Fritts. 
for all and singular the said property, except the Clipper lode in 
said complaint mentioned and described,” with power of sale, etc. 

Surely the foregoing constitutes a “doing of business,” if any- 
thing is meant thereby. It may well be asked if that did not con- 
stitute doing business within the purview of the Colorado law, 
what would ? 

The facts of this case put it entirely outside of the ruling of the 
Supreme Court of Colorado in Utley ws. The Clark-Gardner Lode 
Co., ¢ Col., 369, wheré the right of a foreign corporation simply to 
sue was sustained, and outside of the decision supra in Cooper Min- 
ing Co. vs. Furguson, 113 U.S, 117, when right to recover for ma- 
chinery, the sale of which in Colorado to be delivered in Ohio: con- 
stituted the only act done. 
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The agreed statement of facts leaves no room for argument that 
there was any compliance, or attempted compliance, with the re- 
quirements of the Colorado law, either as to filing its articles of in- 
corporation or its certificate, as toits place of business, or as to its 
authorized agent. Section &. ‘That the said Comstock Mining Co. 
at the time of purchasing the said property from the said William 
Groshon, had not nor has it since at any time complied or at- 
tempted in anywise to comply with section ten (10) of article 
fifteen (15) of the constitution of the State of Colorado, nor with 
sections twenty-three (23) and twenty-four (24) of chapter nineteen 
(19) of the general laws of this State.” 

Under these facts this third point must be sustained upon both 
grounds. 

The incapacity of a foreign corporation to acquire real estate, 
and the invalidity of its deed, follow as necessary consequences 
from the mandatory and prohibitory constitutional and statutory 
provisions of Colorado law, when such corporation has been disre- 
gardful thereof. There is absolute inability to take It is nota 
case of transcending existing powers, where there is the power to 
take and hold until the right is assailed by the sovereign power. 
It is not a case of ultra vires, but of non vires. 

The will of the sovereign is expressed in advance by constitu- 
tion and statute presumed to be known to all and binding on all, 
that certain acts are prohibited, and thereupon it follows that any 
attempt to perpetrate the same is futile and null. The foreign cor- 
poration, disregardful of the law, is not a legal entity capable of 
doing business, of contracting or of acquiring or holding real estate. 

An essential of a deed is a grantee capable of being contracted 
with. Blackstone (vol. 2. p. 296) says of the requirements ofa deed : 
* The frsé is that there be persons able to contract and be con- 
‘tracted with for the purposes intended by the deed.” 

Washburn on Real Property(3-588)says: *‘The next requisite of a 
good deed named is that it should contain the name of the grantor ; 
and it is equally important that it should contain the name of the 
grantee. 

Bundy vs. Birdsall, 29 Barb, 388. 

Fackson vs. Corey, § Fokus, 288. 

Hornbeck vs. Westbrook, Y Fohns, / 4. 

Hulick vs. Scovil, 4 Gilm., 190. 

In Russell vs. Topping, 5 McLean, 194, per Drummond J., in 
ejectment, the right of the State Bank of Illinois to hold land pur- 
chased at a mortgage foreclosure sale in violation of its charter, 
which restricted it to purchasing land for specified purposes, was 
fully and ably considered. The distinction is clearly drawn be- 
tween corporate acts that are void and those that are voidable. 
Held: ‘* That it is a principle universally acknowledged that a 
‘corporation can only act in the manner indicated in its charter. 
‘* Anything absolutely prohibited by its charter, if attempted to be 
“ done is a nullity. 

‘A title by deed implies a contract or at least competent par- 
“ties. A deed toa person having no existence is generally in- 
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‘operative, and passes no title from the grantor. If a man grant 
‘his estate to an imaginary corporation no title passes, and it is 
‘‘the same if it is granted to a real corporation rendered incapable 
‘‘ by its charter of taking the grant. As to that particular faculty 
‘it is not a corporation.” 

Semple vs. Bank of British Col., 5 Sawyer, 8&8, following /n re 
Comstock, 3 Suw , 218, cited above is directly in point to sustain 


this proposition. Therein the mortgage and title thereunder 
acquired were held illegal and void under similar statutes of 
Oregon. 


Cited approvingly by the Supreme Court of Colorado in Utley 
vs. Clark-Gardner L. M. Co., 4 Col., 369. 


IV. 


Plaintiff as grantee of Groshon can assert the invalidity of 
said prior conveyance to said corporation under which defendants 
claim, and by virtue of his title is entitled to recover in this action. 

This proposition follows as a necessary consequence from the 
incapacity of the Missouri corporation to become purchaser of Colo- 
rado land, and the invalidity of its deed a6 initio. Under the con- 
stitutionai and statutory provisions of Colorado law, it is as if’‘noth- 
ing had been attempted to be done. Groshon having the title, re- 
tained the same unaffected by the writing executed by him, be ‘ause 
it was an absolute nullity. He was not estopped in anywise there- 
by, and his title conveyed to plaintiff entitles him to recover in this 
action. 

In Russell vs. Topping, 5 McLean, 207, above cited, Drummond 
J. says: “If, however, the prohibition is absolute as to the taking 
‘‘ or purchasing, there is an entire incapacity to acquire the title 
‘*In this case the bank could neither purchase, nor hold nor sell 
‘real estate except under certain circumstances. These. circum. 
‘* stances do not appear to have existed in this case, consequently 
‘‘the State Bank did not acquire any title at the sale Where 
‘then was the title? /¢ stz// remained in Howard It had not been 
‘* divested. A title by deed implies a contract, or at least compe- 
‘‘ tent parties. A deed-to a person having no existence is gener- 
‘‘ ally inoperative and passes no title fromthe grantor Even in 
‘‘the case of an escrow, the title remains in the grantor till the 
‘* condition is complied with, and the deed delivered when. it will 
‘‘ relate back for certain purposes to the time when it was delivered 
‘* by the grantor as an escrow. If a man grants his estate to an im- 
‘* aginary corporation which exists only in his own mind, no title 
‘* passes, and it is precisely the same if it is granted to a corpora- 
‘* tion rendered incapable by its charter of taking the grant. As to 
‘‘ that particular faculty it is not a corporation.” | 

Upon the question of estoppel by deed in Keen vs. Coleman, 39 
Pa., per Lowrie, C. ¥.,a married woman was held not to be e¢s- 
topped by her bond. ‘She had no legal power to execute this 
‘bond and by it she cannot be legally bound. As inthe case of 
‘infancy, it is not a question of privilege, Aut of legal incapacity to 
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‘* contract, that stands in the way of the plaintiffs’ recovery on this 
‘bond. The wrong done cannot make the contract good by way 
‘of estoppel We donot see how there can be an estoppel involved 
‘‘in the very act to which the incapacity relates, that can take away 
‘that incapacity. If a legal incapacity can be removed by a 
‘fraudulent representation of capacity, then the legal incapacity 
‘‘ would have only a moral bond or force, which is absurd.” 

Lowell vs. Dantels, 2 Gray, 168. | 

In Shorne vs. Travellers’ Insurance Co, 80 Pa., 26, per Mer- 
cur ¥.. where a Connecticut corporation that had failed to comply 
with the requirements of Penna. law, it is held: ‘* There can be no. 
‘doubt of the constitutional power of the legislature to prescribe 
‘the conditions under which a foreign corporation shall transact 
‘business in this state and the manner in which its agents shall be 
‘‘ qualified before entering on their duties.” 

‘If Thorne was not duly qualified, under the statute, to act as 
‘agent, but did so act under instructions from the company, both 
‘‘he and the company were acting in violation of the express com- 
‘mands of the statutes. If so acting, can the company sustain 
‘* this suit based on such illegal transaction? | 

It has often been held that an action founded on a transaction 
prohibited by statute, cannot be maintained, although a penalty be 
imposed for violating the law, and it cannot be expressly declared 
that the contract be void <J/ttchell vs. Smith, 1 Binn, 118.  Sei- 
denbender vs. Charles Admrs., 4 8.&.R. 151. Swan vs. Scott, 11 
S.& R., 155. Columbia Bridge Co., vs. Haldeman, 7 W. & S. 233. 
Thomas vs. Brady, 10 Barr, 164. Scott vs. Duffy, 2 Harris, 20. 
Holt vs. Green, 23 P. F. Smith, 198. In this last case it was said, 
the objection may often sound very ill in the mouth of the defend- 
ant ; but it is not for his sake the objection is allowed. 

it is founded on general principles of public policy, which he 
shall have the advantage of, contrary to the reai justices between 
the parties. The principle of public policy is, that no Court will 
lend its aid to a party who grounds his action upon an immoral or 
an illegal act. The test whether a demand connected with an 
illegal transaction can be enforced at law, is, whether it requires 
the aid of the illegal transaction for its maintenance. 

In conclusion, plaintiff contends that the state of Colorado, 
having the power to prohibit foreign corporations from acquiring 
real estate within its limits, exercised that power so as to prohibit 
such acts except on prescribed terms, with which the Comstock 
Mining Company, a Missouri corporation, but incapable of doing 
business in Missouri, failed to comply, and its attempt to acquire 
such property was futile and the conveyance thereof a nullity. De- 
fendants rights depend upon such attempted acquisitions and con- 
veyance and hence cannot avail. 

Debile fundamentum fallit opus. 

The title to the premises remained in Groshon and thereupon 
plaintiff as his grantee is entitled herein to recover. 


The Court is asked to notice that if such dealings by a foreign 
corporation are sustained, such corporation will escape the duty of 
compliance with all the salutary and beneficent provisions by which. 
corporations ATC required to Give public ity to their financial stand- 
ing, and report their condition to the citizens of this State 

[hat such corporation will cease to be liable to the visitation 
and Supervision of the Courts of this State; that private Citizens 
must hereafter deal with them at their peril as with creatures 
against whom there is no law, no process and no remedy 

That if domesti corporations ire sublected to these burdens 
1] 


and duties but foreign corporations are tree, our business will cease 


to be done by domestic corporations, Or even by domesti citizens 

That all our business establishments would file articles in 
ancther State and transform themselves into loreign corporations, 
which would then have all of the immunities andall of the privileges, 
and all of the protection whic h the law affords, but be sublect to 
none of its duties, and none of its burdens, and none of its remedies. 
ind none of its control 

This is the order of business which the plaintiff in error invites 
the Court to inaugurate. but this is the order of business which the 


sovereign power of Colorado has ordained shall not be 


} 
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The plaintiff in error asks the Court to uphold the deed and 


declare the statute void 
We on the other hand ask the Court to uphold the statute and 
declare the deed Void: and upon this position we rest our ¢ laim 


JOSEPH SHIPPEN, 


Attorney for Defendantin krro- 
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THE CITY OF CLEVELAND VS. HENRY KING. 


] The United States of America to Henry King, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
northern district of Ohio, eastern division, wherein The City of Cleve- 
land is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Martin. Welker, district judge U. S. & one 
of the judges of said circuit court, this 28th day of May, in the year 
of our Lord one thousand eight hundred and eighty-six. 

M. WELKER, 
Dist. Judge U. S., N. D. O. 


la On this 12th day of June, in the year of our Lord one 

thousand eight hundred and eighty-six, personally appeared 
John Odell, deputy marshal of the United States for the northern 
district of Ohio, before me, the subseriber, Geo. Wyman, a notary 
public in and for the county of Cuyahoga and State of Ohio, and 
makes oath that he delivered a true copy of the within citation to 
Henry King at Brimfield township, Portage county, Ohio, on the 
10th day of June, A. D. 1856. 

JOHN ODELL. 


Sworn to and subscribed the twelfth day of June, A. D. 1886. 
| Notarial Seal, Cuyahoga Co., OU. | 


GEO. WYMAN, 
Notary Public. 
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2 UniItep STATES OF AMERICA, 88: 


The President of the United States to the bonorable the judge of 
the circuit court of the United States for the northern district of 
Ohio, Greeting: — 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you as judges, between Henry King, as plaintiff, and The City of 
Cleveland, a manifest error hath happened, to the great damage of 
the said The City of Cleveland, as by its complaint appears, we, being 
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willing that error, if any hath been, should be duly corrected 


and full and speedy justice done to the parties aforesaid in this be- 
half, docommand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
saine at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
‘ause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. : 
Witness the Honorable Morrison R. Waite, 
Seal of the Circuit Chief Justice of the said Supreme Court, the 
Court, North’n 28th day of May, in the year of our Lord one 

Dist. of Ohio. thousand eight hundred and eighty-six. 

AUGUSTUS J. RICKS, 
Clerk of the Circuit Court of the United States, 
Northern District of Ohio, EB. D. 


Allowed by— 
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| Endorsed :] 4003. Henry King vs. The City of Cleveland. Writ 
of error. 


3 Unrrep STaTes oF AMERICA, 
Eastern Division, Northern District of Ohio: 


[, Augustus J. Ricks, clerk of the circuit court of the United States 
within and for said district, do hereby certify that, in obedience to 
the command of the within writ of error, the court has duly searched 
the record and proceedings of the said court in the cause aforesaid 
and now herewith transmit- to the Supreme Court of the United 
States a full and complete transcript thereof. 

[n witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court, at office, in the city of Cleveland, this 22d 
day of June, A. D. 1886. 

AUGUSTUS J. RICKS, Clerk. 


| Be it remembered that heretofore, to wit, on the 17th day 
of July, A. D. 1880, the following petition was filed in’ this 
cause in said court, viz: . 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 
Henry Kina, Plaintiff, 
v8. Petition. 
THe City oF CLEVELAND, Def’t. 
The said Henry King, plaintiff, a citizen of the State of Pennsyl- 
vania, complains of the said City of Cleveland, defendant, a mu- 
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nicipal corporation duly created, organized, and existing under the 
laws of the State of Ohio, a citizen of said State of Ohio, and located 
in the county of Cuyahoga, in said northern district of Ohio, in the 
eastern division thereof, for that before and at the time of the com- 
mitting of the injury hereinafter mentioned there was, and from 
-hence hitherto has been, a certain common, public street and high- 
way in said city of Cleveland, called Bank street, for the free passage 
of all persons on foot and with their teams, horses, wagons, and car- 
riages at all times; and thereupon it became and was the duty of 


‘the said defendant, as required by the statute of the State of Ohio 


in such case made and provided, to cause said street to be kept open 
and in repair and free from nuisance; and yet the said defendant, 
well knowing the premises, heretofore, on the 12th day of November, 
A. D. 1879, wrongfully licensed and gave permission to one E. Rosen- 
feld, his servants, agents, and employees, to place and cause to be 

placed divers large quantities of dirt, sand, rubbish, stones, 
o and other materials for building purposes in and across said 

street, and negligently and wrongfully suffered and permitted 
said dirt, sand, rubbish, stones, and other materials to occupy and 
obstruct more than one-half of the width of said street, and to con- 
tinue therein, and during the night time of that day, without plac- 
ing or causing to be placed any light or signal near such dirt, sand, 
rubbish, stones, and other materials to denote that the same were 
there, whereby the plaintiff, lawfully passing in and along said 
street, in the night time of the said day, in a certain carriage drawn 
by horses, was then and there, by reason of said dirt, sand, rubbish, 
stones, and other materials so wrongfully placed in said street and 
in consequence of said negligence and improper conduct of the de- 
fendant, with great force and violence, overturned, without the fault 
or negligence of the plaintiff, and one of the legs of the plaintiff 
was therebv fractured and broken and the plaintiff otherwise bruised 
and injured. By reason thereof the plaintiff became and was for a 
long time sick, lame, and diseased, and was obliged to and actually 
expended about the sum of two thousand dollars for surgical and 
other treatment and attendance in attempting to get healed and 
cured of his said injury; has already been unable to attend to his 
usual business, of a manufacturer of iron, for more than seven 
months, and it is now uncertain when, if ever, he will be able to 
fully attend to his usual business; the use of his said leg has been 
permanently impaired, and the plainuff has been otherwise greatly 
injured. The plaintiff, by reason of the premises, has sustained 


‘damages to the amount of twenty thousand dollars, for which he 


asks judgment. 
RICHARD BACON anp F. J. DICKMAN, 
PU ff’s Attys. 


6. Tue Strate or Onto, |. 
Ouyahoga County, jf 


Richard Bacon, being first duly sworn, says that he is one of the 
attorneys of the above-namned Henry King, duly authorized in the 
premises; that the said Henry King is a non-resident of said State 


- 
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of Ohio and is now absent therefrom, and that the facts stated and 

allegations contained in the foregoing petition are true as aftiant 

verily believes. 
, RICHARD BACON. 


Sworn to before me by the said Richard Bacon and by him sub- 
scribed in my presence this 17th day of July, A. D. 1880. 
A. H. WEED,: [sgat.] 
Notary Public. 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Henry Kuna, Plaintiff, 
VS. Precipe. 
Tue City or CLEVELAND, Defendant. } 


To clerk: 
Issue summons upon the petition in the above case, returnable ac- 
cording to law. Amount of damages claimed, $20,000. 
RICHARD BACON anp 
I. J. DICKMAN, 
: PU ff’s Att’ys. 


And afterwards, to wit, on the 19th day of July, A. D. 1880, the 
following summons was filed in this cause in.said court, viz: 


s 


( Summons. 


THE UNITED States OF AMERICA, } 

Northern District of Ohio, | 

The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting: 


> SSS 


You are hereby commanded to notify the City of Cleveland that 
it has been sued by Henry King in the circuit court of the United 
States within and for the said district, and that unless it answer bv 
the 14th day of August, A. D. 1880, the petition of the said plaintiff 
against it, filed in the clerk’s office of said court at Cleveland, in 
said district, such petition will be taken as true and judgment will 
be rendered accordingly. 

You will make due return of this summons on the 26th day of 
July, A. D. 1880. ; 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 17th day of July, A. D. 1880, and in the 105th 
year of the Independence of the United States of America. 

[SEAL. | A. J. RICKS, Clerk, 
By E. W. PAGE, 
Deputy Clerk. 


Returnable 2nd Monday after issued. Ans. by 3rd Saturday after 
return day. Charles A. Otis has acknowledged himself security for 
all costs for which the plaintiff may be liable in this suit. 


* 
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ot 


NORTHERN District or OIC, 88: 


On the 17th day of July, A. D. 1880, I made due service of this 
writ on the within-named City of Cleveland by delivering to R. R. 
Herrick, mayor thereof, a true and duly certified copy of this writ 


at Cleveland, Ohio. 
W. F. GOODSPEED, 
U. 8S. Marshal, 
By JOHN ODELL, Deputy. 


8 (Endorsed:) Summons. Amount of damages claimed, 

$20,000.00. Returnable July 26th, 1880. Rule for answer 
August 14th,1880. Returned and filed July 19th,1880. A.J. Ricks, 
clerk. 


And afterwards, to wit, on the 13th day of Aug, A. D. 1880, the 
following motion was filed in this cause in said court, viz: 


Motion to Make Petition More Definite. 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 
Henry Kine, Plaintiff, \ Motion to Make Petition 


rs. ss é , 
More Definite and Certain. 


Tue Criry or CLEVELAND, Defendant. 


Now comes the said defendant and moves the eourt here to re- 
quire said plaintiff to make his petition more definite and certain 
in this particular, to wit, that he be required to state definitely and 
particularly where on Bank street or before what premises on Bank 
street the injury alleged in said petition was received, in order that 
said defendant may be able to locate the place where the alleged in- 
jury was committed. ; 
By HEISLEY, WEH anp WALLACE, 

Att’ys for Def't. 


And afterwards, to wit, on Saturday, October 16th, A. D. 1880— 
present, the Honorable Martin Welker, district judge—the follow- 
ing order was entered in this cause in said court, viz: 


Order of Leave to Amend Petition. 


Henry Kuno, Plaintiff, 
v8. > 
Tue Crry or CLevELAND, Defendant. } 


9 In this cause the defendant’s motion to require the plain- 

tiff to make his petition more definite and certain is, by leave 
of the court, withdrawn. Leave is given the plaintiff to amend his 
petition by interlineation as follows, to wit: After the word “ street,” 


EL pels ail 
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in the second line from bottom of the first page, the following: “At, 
near, or before a certain building or tenement abutting on the east 
side of said street, and being nutnber 56 thereon, and now occupied by 
said KE. Rosenfeld.” After the word street, in second line of second 
page, “at the place aforesaid ;” after the word “ business,” in the 
twenty-third line of same page, “ and by reason of such inability to 
attend to his said business has lost and been deprived of great gains, 
&c.;” and leave is also given the defendant to file its answer by 
December Ist, A. D. 1880. 


And afterwards, to wit, on the 16th day of Oct., A. D. 1880, the 
following amended petition was filed in this cause in said court, viz: 


Amended Petition. 


In the Circuit Court of the United States, Northern District of Ohio, 
Kastern Division. 


Henry Kino, Plaintiff, ) 
Us. 
Tne Crry or CLEVELAND, Defendant. 


The said Henry King, plaintiff, a citizen of the State of Pennsy|- 
vania, complains of the said City of Cleveland, defendant, a muni- 
cipal corporation duly created, organized, and existing under the 
laws of the State of Ohio, a citizen of said State of Ohio, and located 
in the county of Cuyahoga, in said northern district of Ohio, in the 
eastern division thereof, for that before and at the time of the com- 

mitting of the injury hereafter mentioned there was, and from 
10 -hence hitherto has been, a certain common, public street and 

highway in said city of Cleveland, called Bank street, for the 
free passage of all persons on foot and with their teams, horses, 
wagons, and carriages at all times; and thereupon it became and 
was the duty of the said defendant, as required by the statute of the 
State of Ohio in such case made and provided, to cause said street to 
be kept open and in repair and free from nuisance; and yet the said 
defendant, well knowing the premises, heretofore, on the 12th day of 
November, A. D. 1879, wrongfully licensed and gave permission to 
one E. Rosenfeld, his servants, agents, and employees, to place and 
cause to be placed divers large quantities of dirt, sand, rubbish, 
stones, and other materials for building purposes in and across said 
street at, near, or before a certain building or tenement abutting on 
the east side of said street, and being number 56 thereon, and now 
occunied by E. Rosenfeld, and negligently and wrongfully suffered 
and permitted said dirt, sand, rubbish, stones, and other materials 
to occupy and obstruct more than one-half of the width of said street 
at the place aforesaid and to continue therein, and during the night 
time of that day, without placing or causing to be placed any light 
or signal near such dirt, sand, rubbish, stones, and other materials 
to denote that the same were there, whereby the plaintiff, lawfully 
passing in and along said street, in the night time of the said day, 


- 
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in a certain carriage drawn by horses, was then and there, by reason 
of said dirt, sand, rubbish, stones, and other materials so wrongfully 
placed in said street and in consequence of said negligence and im- 
proper conduct of the defendant, with great force and violence, over- 
turned, without the fault or negligence of the plaintiff, and one of 
the legs of the plaintiff was thereby fractured and broken and 
1] the plaintiff otherwise bruised and injured. By reason thereof 
the plaintiff became and was for a long time sick, lame, and 
diseased, and was obliged to and actually expended about the sum 
of two thousand dollars for surgical and other treatment and attend- 
ance in attempting to get healed and cured of his said injury; has 
already been unable to attend to his usual business of a manufact- 
urer of iron for more than seven months, and it is now uncertain 
when, if ever, he will be able to fully attend to his usual business, 
and by reason of such inability to attend to his said business has 
lost and been deprived of great gains, &c; the use of his said leg 
has been permanently impaired, and the plaintiff has been otherwise 
greatly injured. The plaintiff, by reason of the premises, has sus- 
tained damages to the amount of twenty thousand dollars, for which 
he asks judgment. 
RICHARD BACON awnp F. J. DICKMAN, 
Plaintifj’s Atlorneys. 


THe Strate or Onto, | ,. 
Cuyahoga County, | - 


Richard Bacon, being first duly sworn, says that he is one of the 
attorneys of the above-named Henry King, duly authorized in the 
premises; that the said Henry King is a non-resident of said State 
of Ohio and is now absent therefrom, and that the facts stated and 
allegations contained in the foregoing petition are true as affiant 
verily believes. 


RICHARD BACON. 


Sworn to before me by the said Richard Bacon and by him sub- 
scribed in my presence this 17th day of July, A. D. 1880. 
A. H. WEED, [seat.] 
Notary Public. 


12 In the Circuit Court of the United States, Northern District 
of Ohio, Eastern Division. 


Henry Kiva, Plaintiff, 

v8. Precipe. 

Tue City or CLEVELAND, Defendant. 

To clerk : 

Issue summons upon the petition in the above case, returnable ac- 

cording to law. Amount of damages claimed, $20,000. 

RICHARD BACON anp F. J. DICKMAN, 

PUff’s Att’ys. 


THE VS. HENRY KING. 


CITY OF 


CLEVELAND 


And afterwards, to wit, on the 29th day of November, A. D. 1880, 
the following answer was filed in said cause in said court, viz: 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


Henry Kuna, Plaintiff, ) , 
v8. . Answer. ! 
Tue Crry or CLevetanp, Defendant. } 


Now comes the said defendant, ‘he City of Cleveland, and for its 

answer to the petition of the said plaintiff, Henry King, says: It 

admits it is a municipal corporation duly created, organized, and 

existing under the laws of the State of Ohio, and located in the 

county of Cuyahoga, in said northern district of Ohio, in the eastern 

division thereof. It admits that at the time of the committing of | 

the alleged injury in said petition mentioned there was, and from f 

thence hitherto has been, a certain public street in said city 
alled Bank street, but as to the remaining allegations in 

13 said petition contained said defendant denies each and all of | 
the same to be true and requires strict proof thereof; and 

said defendant further says that if said plaintiff was injured, as 

alleged in said petition, it was on account of his own negligence 

and not by reason of any want of care on the part of said defend- 

ant. Wherefore said defendant prays that it may go hence with its 

| reasonable costs. 

| | sy HEISLEY, WEH ann WALLACE, 

| Attorneys for Defendant. 


NE Oe ai ee NORRRR eNRE 


THe STATE OF OHIO, | ‘ 
Cuyahoga County, |- 


John T. Weh on bis oath says he is an agent and officer of the 
| said defendant, the same being a municipal corporation situated in 
| the said county of Cuyaboga and State of Ohio, and that the alle- 
| gations contained in the foregoing answer are true as he believes. 


JOHN T. WEH. 


Subscribed in my presence by the said John T. Weh and by him 

sworn to before me this 29th day of Nov., A. D. 1880. 

W. E. SHERWOOD, [seat.] 
Notary Public. 


And afterwards, to wit, on Wednesday, April 29th, A. D. 1885, 
and on each of the days following, being days of the April term, 
A. D. 1885, of said court—present, Judge Weiker—the following 
proceedings were had in this cause in said court, viz: 


THE CITY OF CLEVELAND VS. HENRY KING. 
Jury Impanelled. 


Henry Kura, Plaintiff, 
is 


Tue City or CLevetanp, Defendant. } 


This day came the parties, by their counsel, and a jury be- 

14 ing called, come, to wit, John J. Dodge, L. G, King, Levi 

Griffith, John Cole, F. D. Carr, G. F. Hutchings, H. Camp- 

bell, B. F. Lewis, W. W. Arrell, George Fresh, G. B. Smith, and 

Samuel Bell, who, being elected, were duly impanelled and sworn and 

affirmed to well and truly try the issues joined between the parties, 

and thereupon the trial of this cause proceeded. The plaintiff’s 

testimony was begun but not closed, when the further trial of this 
case was postponed until to-morrow. 


Continuation of Trial. 


Tuurspay, April 30th. 
This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn and affirmed herein, 
and the trial of this case proceeded. The plaintiff’s testimony-in- 
chief was closed, when the further trial of this case was postponed 
until to-morrow. 
Fripay, May 1st. 
This day again came the parties, by their counsel, and also came 
the jury as heretofore impanelled and sworn and affirmed herein, 
and the trial of thiscase proceeded. The arguments of counsel were 
begun but not concluded, when the further trial of this case was 
postponed until to-morrow. 
SATURDAY, May 2nd. 
This day again came the parties, bv their counsel, and also came 
the jury as heretofore impanelled and sworn and affirmed herein, 
aud the trial of this cause proceeded. The arguments of counsel 
were concluded, and the jury, having first received their instructions 
from the court, retired for deliberation in charge of the marshal ; 
but, not having agreed upon a verdict at the hour for adjournment, 
the further consideration of this case was postponed until Monday 
next. 


Jury Dismissed. 


And afterwards, to wit, on Monday, May 4th, A. D. 1885, 
15 the following order was issued in this cause in said court, viz: 

This day again came the parties, by their counsel, and came 
also the jury as heretofore im panelled and sworn and affirmed herein, 
and thereupon said jury, upon inquiry from the court, having an- 
nounced to the court that they are unable to agree upon their ver- 
dict, it is ordered that they be discharged from any further consid- 
eration of the case, and the same is continued until the next term 
of this court. 
2—361 
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And afterwards, to wit, on the 6th day of October, A. D. 1885, the 
following amended petition was filed in said cause in said court, viz: 


In the United States Circuit Court, Northern District of Ohio, East- 
ern Division. 


Henry Kina, Plaintiff, 
v8. Amended Petition. 
Tue City oF CLEVELAND, Defendant if 


And now comes the plaintiff, Henry King, and avers that at the 
time of the commencement of this action and at all times herein- 
after mentioned he was a citizen of the State of Pennsylvania; that 
the defendant, The City of Cleveland, was and is a municipal cor- 
poration, duly created, organized, and existing under and by virtue 
of the laws of the State of Ohio, a citizeu of said State of Ohio, and 
located in the county of Cuyahoga, in the eastern division of the 
northern district thereof; and, complaining of said defendant, the 
plaintiff says that before and at the time of the committing of the 
wrongs and injuries hereinafter mentioned there was and from thence 
hitherto has been a certain common public street and highway in 

said city of Cleveland, named and called Bank street, for the 
16 free passage and. travel of all persons on foot and with their 

teams, horses, wagons, and carriages at all times, and there- 
upon it became and was the duty of said defendant, as required by 
the statutes of said State of Ohio in such cases made and provided, 
to cause said street to be kept open and in repair and free from nui- 
sance; and yet the said defendant, well knowing the premises, here- 
tofore, on the 12th day of November, A. D. 1879, wrongfully placed 
and permitted to be placed divers large quantities of dirt, sand, rub- 
bish, stones, boxes, and other materials for building purposes in and 
across said street at or near and before a certain building abutting 
on the east side of said street, being No. 56, and then owned by one 
EK. Rosenfeld, and negligently and wrongfully suffered and permitted 
said dirt, sand, rubbish, stones, boxes, and other materials to extend 
across and occupy more of said street than was reasonable or neces- 
sary, to wit, nore than one-half of the width of said street at the 
place aforesaid, and to remain and continue therein on the said 12th 
day of November, 1879, and during the night time of that day ; that 
said defendant negligently and wrongfully suffered and pe rmitted 
said dirt, sand, rubbish, stones, boxes, and other materials to so re- 
main and continue in and across said street during the night time 
of the said 12th day of November, 1879, and after dusk, unprotected 
and unguarded with a sufficient number of lights or in such ‘a man- 
ner as to be distinctly seen by those who might be passing—and in 
fact the same was permitted to so remain without any signal or light 
to guard the same or to denote that it was there. 

Plaintiff further says that whenever any dirt, sand, rubbish, stones, 
boxes, or other materials have been placed, permitted to be placed, 

or allowed to remain in any of the public streets of the city 
17 of Cleveland it has ever been the common usage and custom 
with all persons, and with the defendant, so placing or per- 
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mitting the same to be placed in said streets, at all times between 
dusk and daylight, to protect and guard all such dirt, sand, rubbish, 
stones, boxes, or other materials upon every side or approach with 
colored signal lights and such other lights as will enable all passers- 
by to see and to determine the extent of the same; all of which, on 
said 12th day of November, 1879, the defendant neglected to do, so 
as aforesaid ; and in consequence of the said carelessness, negligence, 
and improper conduct on the part of said defendant the plaintiff, 
while lawfully passing along said street, in the night time of said 
day, In a certain carriage drawn by horses, was then and there, by 
reason of said dirt, sand, rubbish, stones, boxes, and other materials 
so allowed to be and remain in said street as aforesaid, overturned 
with great force and violently thrown upon said street, aud one of 
the plaintiff’s legs was thereby fractured and broken and the plain- 
tiff otherwise bruised and injured, and all without fault or negli- 
gence on the part of plaintiff; by reason whereof the plaintiff be- 
came and was fora Jong time sick and wholly disabled and has ever 
since been and now is lame and permanently injured, and by reason 
thereof he has suffered great bodily pain and mental anguish, and 
has been obliged to expend a large sum for surgical and other treat- 
ment, nursing and care, in attempting to get healed and cured of his 
said injury, to wit, about the sum of two thousand dollars ($2,000.00) ; 
that for more than one year he was wholly unable to attend to his 
usual business as a manufacturer of iron, during which time he was 

obliged to employ others to attend to his said business and to 
18 pay therefor a large sum, to wit, the sum of ten thousand 

dollars ($10,000.00) ; that he has ever since been unable to at- 
tend to his usual business as fully as before, and has ever since been 
obliged to employ others to assist him therein, for which he has been 
obliged to pay a large sum, to wit, more than twenty thousand dol- 
lars ($20,000.00). 

That by reason of his inability to attend to his said business he 
has been deprived of great gains and business profits; that the use 
of his said leg has been greatly and permanently impaired, and 
plaintiff has been otherwise permanently injured. 

And by reason of the premises the plaintiff has sustained dam- 
uges in the sum of twenty thousand dollars ($20,000.00), for which 
he asks judgment against the defendant. 

HENRY KING, 
By RICHARD BACON anp E. K. WILCOX, 
His Att’ ys. 


STATE OF OHIO, -* 
Cuyahoga County, | ° 


E. K. Wilcox, being duly sworn, says that he is one of the attor- 
neys of the plaintiff in the above-entitled action ; that said plaintiff 
is a non-resident of the said county of Cuyahoga and is absent 
therefrom ; that the statements and allegations contained in his fore- 
going amended petition are true as he verily believes. 

E. K. WILCOX, 


" 
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Sworn to before me and subscribed in my presence by the said 

E. K. Wilcox this 14th day of September, A. D. 1885. 

[SEAL. | FRANK C. FRIEND, 
Notary. Public. 


And afterwards, to wit, on the 21st day of October, A. D. 
19 1885, the following motion was filed in said cause in said court, 
viz: 


In the United States Circuit Court, Northern District of Ohio, East- 
ern Division. 


Henry Kine, Plaintiff, 
vs. Motion. 
Tue Crry or CLEVELAND, Defendant, 


Now comes said defendant and moves the court to strike out of 
the amended petition of plaintiff filed herein, for the reason that 
the same are irrelevant and immaterial, the words following, to wit: 

“Plaintiff further says that whenever any dirt, sand, rubbish, 
stones, boxes, or other materials have been placed, permitted to be 
placed, or allowed to remain in any of the public streets of the city 
of Cleveland it has ever been the common usage and custom with 
all persons, and with the defendant, so placing or perimitting the 
same to be placed in said streets, at all times between dusk and day- 
light,to protect and guard all such dirt, sand, rubbish, stones, boxes, 
and other materials upon every side or approach with colored 
signal lights and such other lights as will enable all passers-by to 
see and to determine the extent of the same; all of which on said 
12th day of November, 1879, the defendant neglected to do, so as 
aforesaid.” 

A. T. BRINSMADE, 
Att’y for D’f't. 


And afterwards, to wit,on Tuesday, October 6th; 1885, being a 
day of the October term, A. D. 1885 of said court, the following 
order was entered in this cause in said court—present, Honorable 
Martin Welker, district judge—viz : 


Leave to File Amended Petition. 


Henry Kina, Plaintiff, 
vs. 
THe City or CLEVELAND, Def't. 


20 In this cause leave is given thé plaintiff to file an amended 
petition instanter. : 


And afterwards, to wit, on Saturday, October 31st, A. D. 1885, 
being a day of the October term, A. D. 1885, of said court—present, 
the Hon. Martin Welker, dist. judge—the following order was issued 
in said cause in said court, viz: 


THE CITY OF CLEVELAND VS. HENRY KING. 


Motion to Strike Out, &c., Sustained. 


This day came on to be heard defendant’s motion to strike out 
from the amended petition filed herein, and thereupon, upon consid- 
eration. said motion is sustained. 


And afterwards, to wit, on Saturday, October 31st, A. D. 1885, and 
on each of the days following, being days of the October term, 1885, 
of said court—present, Honorable Martin Welker, district judge— 
the following proceedings were had in said cause in said court, viz: 


Trial Progressing. 


Henry Kuno, Plaiutiff, 
v8. 
Tue Crry or CLeveLanp, Defendant. 


This day came the parties, by their counsel, and a jury being 
called come, to wit, Eli H. Arnold, Henry M. Crozier, Henry Custer, 
George Schlebaugh, Israel] Morrow, Edward Burnett, Levi Sargent, 
Charles Harvey, Edwin Oldroyd, Alexander Bruce, Victor Gutz- 
weiler, Sr., and John Laird, who, being elected, were duly im panelled 
and sworn to well and truly trv the issues joined in this case; and 
thereupon further proceedings in this case were postponed until 
Monday morning next. 


Monpay, November 2nd. 
This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn herein, and the trial of 
this cause proceeded. The plaintiff’s testimony was begun but not 
closed, when the further trial of this case was postponed until to- 
morrow. 
Turspay, November 3rd. 
21 This day again came the parties, by their counsel, and also 
the jury as heretofore impannelled and sworn herein. The 
plaintiff’s testimony-in-chief was closed, when the further trial of 
this case was postponed until to-inorrow. 


WEDNESDAY, November Ath. 
This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn and affirmed herein, 
and the trial of this case proceeded. The testimony was closed and 
the arguments of counsel were begun but not concluded, when the 
further trial of this case was postponed until to-morrow. 


Tuurspay, November 5th. 


This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn herein, and the trial 
of this case proceeded. The arguments of counsel were concluded, 


‘ 
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and the jury, having first received their instructions from the court, 
retired for deliberation in charge of the marshal; but, not having 
yet reported with their verdict when the hour for adjournment ar- 
rived, the further trial of this case is postponed until to-morrow. 


Verdict. 
FRIDAY, November 6th. 
This day again came the parties, by their counsel, and also came 
the jury as heretofore impanelled and sworn herein, and said jury, 
after due deliberation, come again into court and for verdict say: 


“We, the jury in this case, being duly impanelled and sworn, do 
find for the plaintiff, and we do assess his damages to the sum of ten 
thousand (10,000) dollars. 


‘ d 


“LEVI SARGENT, Foreman.” 


And afterwards, to wit, on the 7th day of Nov., A. D. 1885, the 
following motion was filed in this cause in said court, viz: 


22 In the Circuit Court of the United States, Northern District 
of Ohio, Eastern Division. 


Henry Kina, Plaintiff, 
v8. Motion for a New Trial. 
Tue City or CLEVELAND, Defendant. 


Now comes said defendant, The City of Cleveland, and, within 
three days after verdict and before judgment, files this its motion for 
a new trial of the above-entitled cause, and bases said motion on 
the following grounds: 


I. Because of the misconduct of the jury during the trial of said 
cause. 

II. Because of the misconduct of the said plaintiff during the 
trial of said cause. 

III. Because the damages awarded were excessive and appear to 
have been given under the influence of passion or prejudice. 

IV. Because the said verdict is not sustained by sufficient evidence. 

V. Because the said verdict is contrary to law. 

VI. Because of errors of law occurring at the trial and excepted 
to by defendant. 

VII. Because of newly discovered evidence, material for the party 
applying, which it could not with reasonable diligence have dis- 
covered and produced at the trial. 

A. T. BRINSMADE, 
Attorney for Defendant. 


And afterwards, to wit,on the Ist day of February, A. D. 1886, 
the following bill of exceptions was filed in this cause in said court, 
viz: 
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Henry Kiva, Plaintiff, ) 

v8. Bill of Exceptions. 

THe Ciry or CLeve_anp, Defendant. ( 


Be it remembered that at the term of the said circuit court of the 


‘United States for the northern division of Ohio, begun and held in 


the city of Cleveland, in said State, on the 6th day of October, the 
said cause came on for trial, and the said plaintiff, to maintain the 
issues on bis part, offered the following testimony : 


Deposition of Thomas Elwood. 


THomas Etwoop, called on behalf of the plaintiff, being duly 
sworn, testified as follows: 


(By Mr. Bacon :) 


Q. You live in the city of Cleveland? 

A. Yes, sir. 

Q. How long have you lived in the city of Cleveland? 

A. Going on 42 years. 

Q. What has been your business during that time? 

A. I have been in the hotel business, restaurant business. 

Q. What are you engaged in now? 

A. Livery business. 

Q. What business were you engaged in in November, 1879? 
A. In the livery business. 


The defendant, by its counsel, here objected to the introduction of 
any testiinony on the behalf of the plaintiff, on the ground that the 
petition does not state facts sufficient to constitute a cause of action. 

The objection was overruled by the court; to which ruling the 
defendant then and there excepted. 


Q. Are you acquainted with Mr. King, the plaintiff in this 
case ? 
24 A. Yes, sir. 
Q. How long have you known him? 

A. I cannot say just how long I have known Mr. King—ten or 
twelve years. 

Q. When did you see Mr. King during the latter part of 1879? 

A. I took him out to show him a pair of horses. 

Q. When was that? 

A. It was in November, I think, 1879. 

Q. When, with reference to the time of Mr. King’s accident? 
Did you see him on the 12th day of November, the day he met with 
the accident ? 

A. Yes, sir. 

Q. Where did you see him? 

A. I seen him in my stable and I seen him in the Kennard House. 
Q. Now, go ahead and tell the jury what happened from the time 
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you saw Mr. King in your stable and in the Kennard House to the 
time you last saw him on the 12th of November, 1879; in your own 
way just tell what happened and all about it. 

A. Mr. King was speaking to me in regard to a nice pair of. quiet 
horses, and this was some time before this accident happened, and 
I went to look for the horses and could not find them—could*‘nct 
find the party; and then I took a pair of horses out of my stable 
and wanted Mr. King to ride after them, to go down to the depot, to 
show him how quiet they were. 

a. When was this? 

This was about half past six or a quarter of seven, on the 
eV ia of the accident—took a pair of horses to go down to the 
depot to show Mr. King the horses; he hadn’t much time, and | 
think he was going away that evening, that night, and I started to 
go down there with him. 

Q. Who got into the buggy? 

25 A. Him and me; and we started from St. Clair-street en- 

trance of the Kennard House and went down Bank street 
on the right-hand side, and it was on the east side going down, 
until we came to some paper or paper boxes or some such thing as 
that, probably a hundred ora hundred and fifty feet from the corner, 
and then I turned over to the left—to the west—a little ways and kept 
on the road until we came where we had the tip over—the accident. 

Q. Now, explain just how it happened, what was said, and all 
about it. 

The accident happened—we were—we drove along on this 
s1de¢—— 

Q. You got on the west side of Bank street ? 

A. Went along to where the accident happened—tipped over. 


(By the Courr:) 
Q. Tell us what you saw, what you ran against ? 
A. We came to where they were building—Mr. Rosenfeld was 
building a building there, and we came in contact with that and 
tipped over. 


(By Mr. Bacon :) 


Q. Came in eontact with what ? 

A. With the rubbish that was on the street, whatever it was. 
There was a pan—a mortar trough—on the west side. I thought I 
was out of the way of any 

Q. You got down opposite where this Rosenfeld building is and 
rari onto something—a mortar trough or something of that kind. 
Now, tell the court what occurred after you struck the mortar 
trough. 

A. We tipped over. 

Q. What happened after you tipped over ? 

A. Mr. King got his leg broke. 

Q. Did you fall out? 

A. I did, sir. 
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2. Which went out first? Tell all about it from the time you 
struck the mortar box—exactly what happened. 
26 A. I will tell it as nearas I can get at it. Mr. King, I 
think, fell out first. He was on the left-hand side. I was 
driving and it tipped over on his side and he fell out, and I fell out 
also. 

Q. Which way were the horses pointing at that time? 

A. They were pointing for the nurth—for the depot. I was going 
to the depot. 

Q. Now, which wheel struck the mortar box first? 

A. I should say the forward wheel. 

Q. On your side? 

A. On the east side. 

@. That was on the side you were on? 

A. Yes, sir. 

Q. Mr. King was on the west side of the buggy ” 

A. Yes, sir. 

Q. The front wheel on the right-hand side struck the mortar box, 
and then what happened ” 

A. Whether the other wheel hit that or not I cannot say. Then 
the buggy tipped over and Mr. King fell out and I fell out. 

What did you do then ? 

A. I picked myself up as quick as I could. 

Q. Where was Mr. King? 

A. Mr. King was on the sidewalk—near it. 

Q. Was anybody else there at that time? 

A. I did not see anybody. Somebody had caught my horses. 

Q. What became of the horses? 

A. They were right close by there, sir. I think Mr. Meade caught 
the horses. They did not offer to run away, I know. 

Q. Where did Mr. King fall? 

A. He went right onto the sidewalk—I should judge right close 
onto the sidewalk. 

Q. Where did you next see Mr. King after the horses were taken 
care of and after you got up? 

A. I got a carriage for him and put him into it. 
27 Q. Where did you next see him—where was it? 
A. After what? 

Q. After the buggy tipped over. 

A. I seen him and helped put him into the carriage. 

Q. How far was Mr. King, at the time you saw him, from the west 
side of Bank street? | 

A. Well, I think that he was right over near the sidewalk. 

Q. How far was Mr. King from the west end of the mortar box? 

A. Probably about twenty-five feet-—twenty-four feet. 

Q. Then how far did the material extend out into the street—in 
other words, how much of the street was obstructed by the mortar 
trough and sand and other material that was there? 

A. I did not measure that side of it, but there was one side of it 
that was measured. 

Q. As near as you can tell, how far was it? 
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A. From the west side? 

Q. No; from the eastside. How much of the street was occupied 
by this mortar trough and sand and rubbish and other stuff that 
was there—building material ? 

A. How wide is the street; sixty feet, is it? 

Q. How much of the street was occupied, from what you can re- 
member of it? 

A. Well, I should think there was 45 feet of it—45 feet or more. 

Q. What became of Mr. King after he was tipped out of the buggy ? 

A. Well, he was on the sidewalk and a carriage came along. 

Q. What was his condition when you first saw him on the side- 
walk? 

A. He said he thought his leg was broken. He could not stand 
up. 

Q. What did you do then? 

A. I said I would have a carriage as quick as possible for him. 

A carriage came along and | stopped the man. He said, “I 
28 have to go to the depot.” I says, “ You can’t go to the depot. 
[ have a man here with his leg broke and I am going to put 

him in and take care of him.” 

Q. You put him in the carriage? 

. I helped put him in. 

* What became of him then? 

A. He went to the Kennard House. 

Q. What kind of a night was it? 

A. It was dark—quite a dark kind of a night. 

Q. State whether or not it had been raining. 

A. It looked like rain. I don’t think .it was raining at that time, 
but it looked very much like rain. 

Q. You may state whether or not there was any light upon that 
obstruction at the time you went into it and was tipped over. 


Objected to. 


Q. State the fact, whether or not there was. 

A. There was no light there, sir. 

Q. How fast were you driving? 

A. Well, we were driving very slow—very slow—a slow jog. 

Q. About how fast? 

A. Not over four miles an hour—not as fast as that. I did not 
have very far to go and I was not driving fast; only went to show 
Mr. King the horses down to the depot. 


Cross-examination by Mr. SHERWOOD: 


Q. Where, with reference to the Kennard House, is your livery 
stable ? 
A. Just alittle this side of it—east of it. 
. Next east of the Kennard House ? 
, 1B, sir. 
. You do a general livery business ?. 
. Yes, sir. 
You have carriages going to tle depot ? 
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A. When they are ordered ; yes, sir. 
Q. You have occasion frequently to go to the depot yourself? 


A. Yes, sir. 
1 Q. In going to the depot you frequently go up and down Bank 
} street ? 
A. Yes, sir. 
Bs Q. How long have you been located there where you are 
now | 
| 29 A. Over twenty years. 
4. Q. You are well acquainted with the property around there? 
A. Yes, sir. 
Q. You knew of this block Mr. Rosenfeld was building there? 
A. Yes, sir. 
| Q. You had seen the building material out there? 
Objected to. 


A. I seen the building there; yes, sir. 
Q. You knew a building was being constructed there? 
A. Not just at that time; I did not see it. 
| Q. You had seen it? 
A. Oh, yes. 
Q. You knew the building was being constructed ? 
A. Yes, I knew it. It was probably a week before I saw it the 
last time. Sometimes I did not go down to the depot in ten or 


-, twelve days, and it was two months and over often I didn’t go. 
Q. You knew Mr. Rosenfeld was building a new block ? 
: A. Yes, sir. 
: Q. What had you done the afternoon of the day you drove down 


there ? 
A. I think I went out to look after a pair of horses that I was to 
find for Mr. King—looking after a pair. 
Q. You were looking after them that afternoon ? 
A. I think so; yes, sir. 
Q. What time was it when you started from the Kennard House 
with Mr. King? 
A. It may have been half past six, it may have been a quarter to 
7; along there; I could not exactly say what time; about that time. 
Q. You say it was a pretty dark night? 
A. It was dark ; yes, sir. 
Q. And you were taking him out to show him the team? 
A. I was taking him down to the depot, sir. I did not want to 
drive. 
30 Q. You were taking him down to the depot, and he was 
' going off? 
A. He was going away that right, sir. 
Q. You were taking him down for the purpose of taking the 
train were you? 
A. No, sir. 
Q. You were taking him down to show him the horses? 
A. That is it. 
Q. What kind of horses were they? 
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A. They were a very gentle pair of horses. 

Q. Not as to that. What color were they? 

A. A brown and a bay, I think they were. 

@. How heavy horses were they ? 

A. They weighed about ten hundred—in the neighborhood of ten 
hundred; may be a little more than that. 

Q. They were hitched to a light buggy? 

A. Yes, sir. 

Q. A covered or open buggy ? 

A. It was a covered bugg y—a top buggy. 

Q. You say it was raining? 

A. It looked like rain. 

Q. Sprinkling some, was it not? 

A. It may have been; I am not certain. 

Q. The top was down ? 

A. The top was down when we started ; before we started I think 
the top was put up. 

Q. You remember your testimony on the last trial of this case? 

A. I don’t know as | remember every word of it. 

Q. Don’t you remember testifying that the top was down at that 
time and remained down ’ 

A. It may have been. 

Q. And it was raining at the same time? 

Q. Did I say it was raining atthesametime? It may have been. 
It may have been raining some, for I have not had any talk with 

anybody about my testimony in any shape. 

ol Q. Now, which do you say would be correct ? 

A. I say it was raining. The top was put up. If I was to 
bring a buggy to you 
Q. That is not an answer to my question. 
A. I was going to tell you how it would be 

Q. You are just arguing what you probably would do. 
A. No; what I would.do. 
Q. Can you state from recollection whether or not it was raining? 
A. I do not think it was raining very hard. 
Q. Now, can you state from your personal recollection as to 
whether or not that buggy top was up or down ? 
A. I make it a point to put the buggy top 
Q. Never mind what you make it a point 
A. I think it was down and then put up, sir. 
Q. Do you know? 
A. That is my recollection of it. 
Q. Have you any definite recollection with reference to it ? 
A. That is my recollection of it. 
Q. Is there anything definite about that recollection ? 
A. If it was raining, then that would be pretty strong. 
Q. Do you remember anything about it ? 
A. Certainly, I do. 
@. Do you know where the buggy top was put up? 
A. At the Kennard House. 
. After you got in? 
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A. Yes, sir; after Mr. King got in. 

Q. And that, you say now, is your recollection of that occur- 
rence? 

A. Yes, sir. 

Q. Then you drove down Bank street—turned the corner and 
you drove north on Bank street? 

A. Yes, sir. 

Q. Now, did you see that paper that was there just in front of 
you ? 

A. I did not see it. 

Q. How did you happen to turn farther over? 

A. The horses made a noiseund Mr. King said something 

and I said, “ You needn’t be afraid. We will get out of 
32  ~—ihere.” + So I made away from the paper. It was a paper box 
or something thrown out by ees oor cleaning house or 

something, and I got farther over and went over to the west side 
of the—— 

Q. Now, you did not see this obstruction at all until you got right 
onto it? 

A. Which ? 

Q. The paper and stuff in the street. 

A. I did not see it. 

Q. It was so dark you could not see it? 

A. It was so dark I could not see it. 

Q. And you turned off to the west and went over onto the westerly 
side of the street ? ) 

A. Yes, Sif. 

Q. How near to the westerly curb-stone did you go ? 

A. Well; I could not tell you just how near to the west curb-stone 
I went, sir. 

Q. Can you tell anywhere near? 

A. I probably’went over as far as I ought to go over to let other 
teams go by me. 

Q. In driving over onto the west side of the street did you drive 
near enough to see the west curb-stone? 

A. I do not think I could see it. I do not think I could see the 
west curb-stone. It was too dark. 

Q. How near should you judge you went to it? 

A. Might have been thirty feet, sir; might have been twenty-five 


Q. And you could not tell? 

A. No, sir. 

Q. There were no lights along there ? 

A. On the street? 

Q. On the street. 

A. If there was they were very dim lights at that time. 

Q. No gas lamps lit? 

A. There might have been ; I ain’t certain whether there was or 


. Were there any lights in the store windows along there ? 
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30 A. Store windows? There is not many stores there on the 
west side. | 

Q. It does not make any difference whether there were or not. 

A. There is nostores there until you would get down to the corner, 
and the dry-goods stores are generally closed up at that time of 
night. 

Q. I am asking you a simple question, whether there were any 
lights in the store windows there? 

A. I did not see any, sir. 

Q. Were there any lights so that they cast a reflection out on the 
curb-stones and road so you could see it ? 

A. No, sir; they are most all dry-goods houses. 

Q. Just tell me the fact whether or not there were lights there. 

A. No, sir. 

®. There were none? 

A. No, sir. 

Q. And nothing threw any light upon the street there at all? 

A. No, sir. 

Q. Was there any from St. Clair street to Johnson street? 

A. I think there may have been a light on the corner of Johnson 
street. 

. Do you know whether there was or not? 

A. No; I ain’t certain of that. 

Q. You did not see any light that night, did you? 

A. I do not remember seeing a light that night. 

Q. It was as dark as a pocket all along there? 

A. It was dark, sir. 

Q. Could you see a buggy approaching from the other direction ? 

A. Why, yes; a man could see probably when he was looking 
out for such a thing as that. He could see it come along—hear it. 

Q. You were not looking out for anything of that kind, were you ? 

A. I was driving my team. 
34 Q. But you were not looking out for anything of that 
kind—any obstructions in the way or any buggies coming or 
anything else? 

A. I never had any accident | 

Q. That is not answering my question. Were you looking out 
for anything? 

A. What was I driving my team for? I was driving my team 
and looking out to have it taken care of, of course. 

Q. Were you looking out for anything in the road, either teams 
or anything else? , 

A. Certainly; that is a funny question to ask me. 

Q. Answer the question. Do not argue here with me. 

A. Yes, sir. 

Q. How far ahead could you see ? 

A. Could not see very far. 

Q. Then you could not see a buggy coming up in the opposite 
direction, could you ? 

A. If a buggy should come onto me pretty close both of us would 
have to stop; could not see one another. 
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Q. It was just such a night as that? 

| A. It was just such a night. 

oe ' Q. In driving along the street it was necessary to stop in order to 
let the teams go by? 


ly A. Stop and ull more to one side. 

Q. You sudid wet see them until they would get right onto you? 

A. No, sir. 
| Q. Still you were driving those horses on a trot? 

A. A very slow jog, sir. 
— Q. You were going down tliat dark street? 

A. Yes, sir. 

Q. And driving a very slow jog” 

A. Yes, sir. 2 

Q. They were off a walk all the while—on a trot? 

A. No; not off a walk all the time; no, sir. 
Q. You and Mr. King were engaged in conversation with refer- 
ence to this team, were you not? 

A. Well, not just then. I' was going to show him the team down 
to the depot; that is all the conversation. I wanted to show 
35 him the team; show him they were a good, quiet pair of 

horses. 7 

Q. You were wanting to sell the horses? | 
A. Yes, sir. iF 
Q. You were interested in making a good impression ? 

~~ A. Certainly. 
| Q. You wanted to show him they could step off nicely? 
| A. No, sir; did not do any stepping. He wanted to go down to 
the depot, and I wanted to take him down to the depot to show him 
| the horses—how quiet they were. 
| Q. Did you testify before you could see on that night an object in 
| the street across this room ? 
) A. May be I could if it was light enough ; if there was a light in 
' the store I could see that far, but these places along there were dark. 
By the Court: 
| Q. Answer what you said before on this subject. 

A. I think before I said I thought I might see that far, across the 

room. 
(By Mr. SHERWOOD:) 
: Q. As the light was on that street at that time you testified that 
q) you could see as far as across this room, did you not? 

A. I think I did, sir. 

Q. Do you mean to be understood as saying that there were no 
| lights in the buildings along the street or that you did not notice 
any? . 

A. I mean to say that is a part of the city that is not lighted up 

at night. 

Q. That is not the question. I am calling your attention directly 

to the lights on this evening. Do you want to be understood as 
) 


94 THE CITY OF CLEVELAND VS. HENRY KING. 


saying positively that there were no lights in the buildings along 
the side of the street or simply that you did not notice any ? 
A. There were no lights in the buildings that would show 
36 light out on the street in that part of thecity. There might 
be lights in the buildings—in the center of those large build- 
ings—might be lights there, but would not show any lights out on 
the street. 

Q. Did you notice any lights at all?- 

A. I do not remember. | 

(. You cannot say, then, from recollection whether’or not there 
were lights in the buildings at all? 

A. I know there was a light in one building there. 

Q. What building was that? 

A. The drug store. 

Q. Where is that? 

A. Right on the corner of Bank street and St. Clair. 

Q). Did not that cast a light out onto the curb and over into the 
street ? 

A. It was down farther than that where we got mixed up with 
the paper box or paper or whatever it was; down a little further, 
down near Mr. Ellis’ place, the auctioneer. 

Q. Do vou know whether the gas was lit on the lamp-post on the 
corner of Johnson St.? 

A. I ain’t certain about that; I told you that. before, that I was 
not certain about that. 

(. What is your impression in reference to it? 

A. If it was not lit it ought to be. 

Q. What do you know about it on that night? 

A. I told you I don’t remember. 

Q. When you testified before it was your impression the lamp 
was lit at the corner of Johnson street, and it is still your impres- 
sion, is it not’ 

A. It may be now. 

Q. Do you know how far this obstruction was from that lamp- 
post ? 

A. Not very far; probably thirty or forty feet; may be that far 

and may be farther. 
o7 Q. Do you want to be understood as saying that the light 
from this lamp-post is not sufficiently strong to disclose this 
obstruction in the street thirty or forty feet away ? 

A. No. , 

Q. It did not? 

A. No; if you were ever down that way you would find out how 
the gas is sometimes. 

Q. If there had been a light on this obstruction you would have 
had no difficulty in seeing it, I suppose? 


A. I should think not, sir. I should not run over it if there had. 


Q. What sort of a box was it you ran over? 

A. Well, it might have been a box and it might have been a sand 
pile. I think it was a mortar box. 
Q. Do you know which it was? 
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A. I would not be certain. I think it was a mortar box we ran 
over. 

Q. One wheel went right over it? 

A. There might have been two wheels gone over it—the west wheel. 
I do not know as we had a chance to get the two wheels over before 
we got tipped over. 

Q. At any rate, one wheel went over it? 

A. Went onto it. 


: Q. Did it get on top of it? 
o, A. On the corner of it; on the west corner. 
. Q. The off fore wheel went over the west corner of the mortar 
ox? 


A. The off forward wheel. 
Q. Went over the west corner of the mortar box ? 
A. Yes, sir. 
Q. It would be the southwest corner, would it not? 
A. Well, I should judge so; yes, sir. 
| _ Q. You should judge that is about the way it went? 
A. Yes, sir. | 
Q. How high should you judge it raised the forward wheel in 
| order to tip over the buggy? What sort of a buggy was 
38 it you were in? 
A. It was a top buggy. 
J Q. Phaeton—one of those phaeton carriages ? 
 , A. It was an end-spring buggy; a good strong buggy. 
Q. Do you know how high the obstruction was you drove over? 
A. I know—about the hight of a mortar box generally. 
Q. How high was that? 
A. Probably a foot or sixteen inches. 
Q. The buggy wheel went right over the corner of it, didn’t it? 
| A. Yes; either went over that or over something else. 


Q. If it struck the box at all it went over that mortar box? 
A. Yes, sir. 
i Q. And went over with such force that it keeled the buggy right 
over? Threw the horses, did it? © 
A. No, sir. 
. Did not throw either of them ? 
. No, sir. 
You were on the off side? 
. I was on the east side. 
The east side of the buggy? 
. Yes, sir. 
As a livery man you understand the off and near side? 
A good many farmers know more than I do about the off and 
r side. 
You were on the right-hand side? 
Yes, sir. 
How were you thrown out? 
Well, I got thrown at the same time that Mr. King did. 
How were you thrown? How did it affect you? 
. I got hurt a little. 
4—361 
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Q. That is not what I asked you. Did it throw you head first or 
feet first, or bodily right down onto the ground? How did you 
strike the ground ? 

A. I think I struck the ground on my arm. I think I did. I 
ain’t certain how I did strike it. I might have jumped if I gota 
chance. 

Q. Do you know whether you did jump or not? 

A. I know I should try to jump if I didn’t. 

Q. But you have no recollection of the manner in which 
you got out of that buggy? 
A. No, sir; it is a pretty hard place to be—was at the time. 

Q. How far did the horses go after you struck that ? 

A. Did not go very far; might not. have went five feet and might 
have went ten. 

®. You have no recollection ? 

A. They did not go by the corner. 

Q. Did they drag vou? 

A. Might have dragged me a little at the time; might have 
pulled me a little. 

Q. You don’t remember ? 

A. I ain’t certain. I think I had the lines in my hand; pretty 
sure I had the lines in my hand. 

Q. But you do not remember about that ? 

A. I know the horses were very quiet; stopped at whoa. 

Q. Do you remember telling them to stop? , 

A. I did not tell them to go ahead. 

Q. Lam not asking you what you might have said or done on 
the occasion. I simply ask you to answer my question. Did you 
tell them to stop, do you remember ? 

A. Yes, sir; [ should tell anybody to stop that was going. 

Q. Do you know whether you did or not? I am not asking what 
you would have done or should have done, but what you did. I 
want your recollection of it; that is all. 

A. Yes, sir. 

Q. Do you remember distinctly telling them to stop? 

A. Yes, sir. | 

Q. You are not certain whether more than one wheel struck that 
box or not, are you ? 

A. No, sir. 

Q. Someone took hold of the horses then and you went to Mr. 
King’s assistance 7 

A. Yes, sir. 

Q. Where was Mr. King when you came to him ? 

A. He was on the sidewalk or near it; on it probably. | 
40 think he crept onto the sidewalk. 
Q. Where was he when you came to him ? 

A. On the sidewalk. 

Q. Did you let go as soon as the horses stopped and go and look 
after Mr. King ? 

A. As quick as the horses stopped ; yes, sir. 
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Q. Did you stop the horses or were they stopped by some one else? 
Who took them by the bits? 

A. I stopped the herses. I know the horses stopped after I let 
go; they might have went along a little ways, rs somebody got 
hold of the horses; Mr. Meade, I think it was. 

Q. But you went to Mr. King’s assistance as soon as the horses 
stopped ? 

A. Yes, sir. 

Q. Now, how long was it after the buggy was tipped over before 
you stopped the horses ? 

A. It could not have been very long; it could not have been over 
five or six seconds. 

Q. And you think Mr. King was thrown pretty well over towards 
the curb? 

A. Yes, sir. 

Q. What was the distance between the outside of the obstruction 
to the westerly side to the west curb ? 

A. Between twenty-four and twenty-five feet, I think, sir. 

Q. Then if that street is a sixty- foot street there could not be 45 
feet of rubbish in there or of obstruction ? 

A. How wide is the street ? 

A. We will call it 60 feet. 

A. No, it could not be, sir. 

2 It would only leave about 35? 

That is right, sir. 

Q How much room do you need to drive a buggy through ordi- 
narily ? 

A. Can drive a buggy through five feet ; six feet easy. 

Q. How many feet from the westerly curb do you suppose Mr. 
King was when he fell ? 

A. When he fell out of the buggy ? 

Q. Yes, sir; when hestruck the ground. Pretty well over 
41 the west curb, you say ? 
A. Yes, sir; pretty well over to the west curb. 
Q. About how far from the west curb should you think? 
A. Well, with him trying to jump, or if a man tried to jump or 
if he fell out, it would take some distance where he would land. 

Q. Where did he land on the ground ? 

A. I should judge he would land near the curb, from the tip over. 

Q. When he first struck the ground, as he was turned from the 
buggy, he landed near the west curb? 

A. I think so. 

Q. About how many feet should you judge? 

A. Might have been three or four feet of it. 

Q. You are pretty sure you went over the top of the obstruction, 
whatever it was, whether it was sand or a mortar box ? 

A. Yes, sir. 
Deposition of Matthew Meade. 


MattHew MEADE, a witness on the part of the plaintiff, being 
duly sworn, testified as follows: 
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(By Mr. Bacon :) 


Q. How long have you lived in Cleveland ? 
A. Over thirty years. 

Q. What is your business? 

A. Blacksmith. 

Q. Do you remember the night Mr. King met with this accident, 
in November, 1879? 

A. I do. 

Q. Where were’ you at the time the accident happened ? 

A. Right on the spot. 

Q. Did you see Mr. King before the accident happened ? 

A. I did. 

Q. You may tell under what circumstances you saw him. 

A. I was down at Mr. Elwood’s barn that same night, and I was 
going down to the Lake Shore House. ; 

Q. Where is the Lake Shore House? 

A. On Bank street, right below Lake street ; and | went—pussed 

along the Kennard House, and Mr. King was getting into the 
42. buggy along with Mr. Elwood. That was the first time I 
ever saw Mr. King in my life. 

Q. You saw Mr. King get into the buggy with Mr. Elwood in front 
of the Kennard House? 

A. Yes, sir. 

Q. What time was this? , 

A. I think this was a little before seven o’clock. I could not ex- 
actly tell what time. | 

Q. After Mr. King got into the buggy what did Mr. King and 
Mr. Elwood do? 

A. I walked on then and left them there for-ninst the Kennard 
House. I walked by and went on. 

Q. What did you do? 

A. I went over and went down Bank street. 

Q. When did vou next see Mr. King and Elwood ? 

A. Right when they was tipped over. 

Q. Under what circumstances? Tell the whole thing. 

A. I was walking along Bank street, and when I got opposite 
Johnson street there was a pile of broken stones that had been chipped 
off of foundation stones, and there was brick there, and I could not 
see no light, and I 


Objected to. 


Q. What happened there ? 

A. Well, the first thing, I was walking along and I heard the 
horses and buggy in this paper and then on the stone chippings, 
and the next thing they struck the mortar box, and the buggy was 
tipped over, and the two fell out, and I ran and grabbed the horses. 
(. Did you see Mr. King there? 

A. I did. 
Q. Now, describe the situation of Mr. King. 
A. Well, I grabbed the horses and Mr. King was dragging him- 
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self across the street to the corner of Johnson and Bank street, and 


nm Yy I could hear him groan, and when I grabbed the horses Mr. 
| El] wood 
43 Q. Where were you, with reference to the carriage, when it 
tipped over ? 

A. I was right opposite. 

) ; Q. What did you do when you saw it tip over ? 
y A. I ran and grabbed the horses. 

Q. It was after you saw Mr. King across the street? 

A. When I had the borses by the head I saw Mr. King dragging 
himself. 

Q. Which direction were you going? 

A. I was going towards the depot. 

Q. How far away were you from the buggy when it tipped over? 

A. I was about thirty-five feet, pretty near; in that neighborhood. 

Q. When did you next see Mr. Elwood after the buggy tipped 
over? . 

A. After I went up to them Mr. Elwood said,“ Is that you, Mat.?” 
I said, “ Yes, sir,” and I took the horses and went over towards where 
Mr. King was. 

Q. Can you tell us how the buggy struck that mortar trough ? 

A. The off forward wheel struck it first. 

Q. Did more than one wheel strike the mortar box ? 

A. That I could not say. The buggy went over, anyway. 

Q. The first thing you knew after it struck was the buggy went 
over? 

A. Yes, sir. 

Q. What sort of a night was it? 

A. It was a dark, hazy night. 

Q. What did you say as to whether or not there wasa light mark- 
ing that obstruction ? 

A. There was no light. 

Q. What, if any, signal lights were there on Bank street? 

A. I did not see any. 

Q. What did you do after you had taken hold of the horses ? 

A. Well, there was some gentleman—some man came upon the 
sidewalk, I don’t know who the man was, and I called him; I could 
not see anybody else on the street, and he helped me to tip the buggy 
back. 

Q. What became of the horses ? 
44 A. I took them up to Elwood’s barn. 
, Q. What became of Mr. King before you took the horses 
i up to the barn? 


A. There was a carriage came there for Mr. King. I don’t know 
how they got him in it; I did not see him because I went off with 
the horses. 

Q. Did they carry Mr. King off first—before you took the horses 
back, or did you go first ? 

A. I did not go with Mr. King at all. 

Q. When you took 2 lwood’s horses back to the barn had Mr. 
King been taken away ? 


’ 


€) 


30 THE CITY OF CLEVELAND VS. HENRY KING. 


A. The carriage was there when I went by with the horses. I 
was leading the horses by the head. 

Q. Now, you may state if you saw the scene of the accident again. 
When were you there next ? 

A. I left the horses in Elwood’s barn, and the cushion of the buggy 
was gone, and I came back again to look for the cushion. 

. How long after the accident was that ? 

A. About five minutes. I did not stay more than five minutes 
in Klwood’s barn. 

Q. Just time to go to the barn and back again? 

A. An- back again. 

©. How far was it to the barn ? 

A. I could not exactly tell the distance. 

, Q. How long would it take you to go there ? 

A. I could walk itin less than five minutes, anyway. 

. How long were you gone from the time you left the obstruc- 
tion where the accident happened and went to the barn and discov- 
ered the loss of the cushion and came back to see if you could find 
it—how long would you say? 

A. That was about fifteen minutes. ) 

(. How much of a search did you make there after the cushion ? 

A. Searched around the mortar tub and all around, and 
45 could not find anything. I had some matches in my pocket 
and struck them—lit them to look around there. 

Q. Was there a light upon that obstruction when you went back 
there to huni for the cushion ? 

A. No, sir; there was not or I would have seen it. 

(. State whether there was one. 

A. No, sir. 

Q. How long did you search for the cushion ? 

A. I searched for it a couple of minutes or three; I guess I looked 
all over and could not see it. 

Q. How careful a search did you make? 

A. I searched all around there; looked into the mortar tub to see 
if it was there. I thought it might have fallen into the mortar tub. 

Q. The mortar tub was the place where you say the forward wheel 
of the buggy struck when it tipped over ? 

A. Yes, sir. 

Q. How high was that mortar tub ? 

A. I did not measure it. 

©. How high should you think it was? Give us an idea about 
how high it was. 

A. It must have been twelve or fifteen inches high—that or more. 

Q. Was there any water in it when you looked in there for the 
cushion ? 

A. That I ain’t able to tell. 

Q. Was there any rubbish between the end of the mortar box and 
the west side of Bank street? 

A. Not on the street. 

Q. Describe the position of the mortar box with reference to the 
rest of the street. 
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A. The mortar box stood there. There was a heap of bricks on 
that side of the mortar tub, and broken stone was on this side of 
the mortar tub, and the mortar tub stood out the same as that desk 
outside the broken stone and outside the brick a little. 

Q. How far was it from the end of the mortar tub to the west 
curb of Bank street? 

A. I don’t know the width of the street. I never measured 
46 it. I should think from the east end to the end of the mortar 
tub was about thirty-five feet. ; 

. From where? 

A. From the east side to the west. 

Q. That is, there would be about thirty-five feet of street that was 
occupied with the obstruction ? 

A. Yes, sir. ; 

@. Now, how far was it from the end of the obstruction to the 
west side of Bank street? 

A. I do not know; it is pretty hard to tell. 

2. You have got about thirty-five feet occupied. How far was it 
fromm the end of the mortar box, in the clear? 

A. About twenty-five feet, I think. I would not be positive, but 
I think about that from the end of the mortar box to the end of 
the curb-stone on the other side. 

(. Where was Elwood at the time you first saw him after the ac- 
cident happened ” 

Ans. He had the horses; had the lines in his hand. 

Q. Where was he with reference to Mr. King? 

A. Mr. King was down aud was dragging himself. 

(). How far from the curb on the west side of Bank street was Mr. 
King when you first saw him? 

A. I think he could not have been more than fifteen feet. 

®. From the west side? 

A. No. 


Cross-examination by Mr. SHerwoop: 


2 Where do you live? 
. 680 Detroit street. 

") Did you live there at that time? 

A. I did not. 

Q. Where did you live at that time? 

A. On Champlain street. 

Q. Where had you been that evening? 

A. I was working all day, and took my supper that evening, and 
went down to Tom Elwood’s on that evening, straight from the 
house. 

Q. How long had you been at Elwood’s? 

A. I was not at Elwood’s more than a quarter of an hour, any- 

way. 
47 Q. Had you business with him? 
A. Not a bit. 
Q. Was he there at the time? . 
A. He drove in with a team of horses while 1 was there and drove 
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out again while I was there. He was going to show them to a man 
to sell. 

@. Then where did you go? 

A. Walked out.along St. Clair street over by the Kennard House. 

Q. Where did you start for ? 

A. Started for the Lake Shore House. 

Q. Did you have business there? 

A. Had a friend there I was going down to see. 

Q. Did you start to see your friend when you left home in the 
evening? 7 

A. I did. 

Q. You expected to see him ? 

A. Yes, sir. 

Q. And took in Elwood’s on the way ” 

A. Yes, sir. 

Q. Now, at which entrance of the Kennard House did Mr. King 
get into the buggy ? 

A. I did not look at the entrance at all; I seen him on the side- 
walk. 

®. On what street ? 

A. On St. Clair street. 

Q. What kind of a buggy was it? 

A. It was a top buggy with a pole in. 

Q. Single or double seat ? 

A. A one-seated buggy. 

Q. A light buggy? 

A. Middling. 

Q. Was the top up or down ? 

A. The top was down. 

Q. Now, when you righted the buggy up after it had been tipped 
over was the top up or down ? 

A. The top was down. 

Q. Did you put it down ? 

A. Me put it down? I did not touch the top at all. 

Q. Did you see any one put it down? 

A. I did not, except the man that helped turn it over. 

Q. Did he put it down? 

A. I could not swear that. 
48 Q. You got there first, did you not? 
A. I got there to the horses’ heads first, but I did not get 

at the buggy first. 

Q. You did not get into the buggy first? 

A. I did not get into it at all. 

Q. You helped him turn the buggy up ? 

A. The man turned the buggy up and I stood and held the 
horses. 

Q. Tell us whether the top was up or down when you first got 
there ? 

A. I could not tell. 

Q. Who was that man that helped you? 

A. I do not know his name. 
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Q. Did he get into the buggy ? 

A. He did not; he went away. 

Q. Was any one in the buggy when you took off the horses ? 

A. Not one. 

Q. What did you do with the buggy? 

A. Brought it up and left it in Elwood’s barn. 

Q. You went back with both the horses and buggy to Elwood’s 
barn ? 

A. I did that. 

Q. How far from Johnson street were you when you saw the 
buggy tip over? 

A. Right opposite. 

Q. Did the accident occur right opposite Johnson street ? 

A. Just the same as if the crossing was here (indicating) and you 
would walk across. It was not exactly opposite Johnson street 
where it occurred; it was a little to the south more. There was a 
cross-walk that goes across the southwest corner of Johnson street, 
and it was here, about on that spot, where the accident happened. 

. Just about on the cross-walk ? 

A. Just about on the cross-walk. I guess at that time there was 
no stone walk put across there. 

Q. Was there a lamp-post on the corner of Johnson street? 

A. Idonot know. I saw a lamp burning on Johnson street. 
49 @. Was there one on the corner of Johnson street ? 
A. I do not know. I did not see no light. 

Q. How far were you from the buggy when it tipped over? 

A. I was about thirty-five feet, I think. I was mght opposite. 

Q. Were you near the curb-stone? 

A. I was that. 

@. On the outside of the sidewalk ? 

A. On the east side. 

Q. And the buggy when it tipped over was about thirty-five feet 
from you? 

A. Yes, sir; about that. 

Q. Could you see it distinctly ? 

A. I could not see it distinctly until I got over to it. 

@. You heard it? 

A. I heard it plain enough. 

Q. But could you.see the horses and buggy ? 

A. Not quite, until I got over, to it. 

Q. You could not see it? 

A. I could diseern them, but I could not see them plain. 

. You could tell there was an object there. 

A. Of course I could. 

Q. Could you tell whether it was a horse and buggy? 

A. I could tell it was a buggy and horses, and because I knew by 
the sound it must be a buggy. 

Q. Could you tell without lights whether it was a buggy or not? 

A. Yes, sir; I could. 

Q. You could not see the horses there, could you? 

A. I could discern the thing for-ninst me. 
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Q. Were there any other lights there? 

A. I did not see any other ligi;ts. 

(). You don’t know whether there were any other lights there ? 

A. IL did not see them. I did not see a light on Bank street that 
night. 

(. You could have seen them if they had been there? 

A. I could that; if they had been there I could have seen them. 

(. Do you know where Schnepbach’s place is, right next to Mr. 
Resenfeld’s block ? 

A. Ido not know. I do not know him at all. 
50 Q. Do you know whether there was any light in that win- 
dow or not? 

A. I do not. : 

. Do you know whether there were any other lamp-posts with 
lights on, on Bank street ? ; 

A. I seen ‘none. 

. You did not see any ? 

A. No. 

©. You did not see a light on Bank street at all? 

A. Not on that night. I do not know whether it was the right 
hour to light lamps at that time or not. 

(). It was dark, was it not? 

A. It was pretty dark.., 

Q. You examined the obstruction the buggy run over, did you ? 

A. I was not thinking of anything. I went back to look for the 
cushion. 

. Then you examined this box ? 

A. I seen the box. 

Q. It was a box about a foot or fifteen inches high? 

A. I could not swear to the hight of it, but it was that hight, I 
think, anyway. 3 

Q. Now, you say on one side of the mortar box there was some 
sand ? 

A. I never mentioned sand. 

(. Well, was there not? 

A. I did not see any. There might have been, but I know there 
was broken stone at one side of the box. 

©. That was on the south side of the box ? 

A. -Yes, sir. 

(). So that the buggy came upon the stones first ? 

A. Yes, sir. 

(). How far was it from where the buggy first tipped over to where 
you stopped the horses ? 

A. I guess the horses did not go any at all, because Mr. Elwood 
held onto the lines. I do not think the horses moved a peg from 
the time the buggy tipped over. 

Q. They were not going at the time you took hold of them ? 

A. No, sir; I went over and took hold of the horses and Mr. El- 
wood asked, “ Is that you, Mat.?” and I said, “ Yes.” ; 

Q. How far from the mortar tub was it to where Mr. King 
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A. After he fell on the ground I think he had to drag himself 
fifteen feet. 

Q. Was it raining then? 

A. It was hazy; not raining very hard; it was hazy. 

Q. But there was a mist? 

A. Yes, sir. 


Deposition of 8. T. Oswald. 


5. T. Oswap, called by plaintiff, being duly sworn, testified as 
~ follows: 


(By Mr. Bacon :) 


Q. Where do you live? 

A. 144 Lake street. 

Q. What is your business? 

A. I am a photograph printer. 

Q. Do you remember the night of November 12th, 1879, when 
Mr. King was hurt? 

A. Yes, sir. 

. What, if anything, do you know about obstructions on Bank 
street where the injury occurred ” 

A. I know I was asked to go there and make measurements in 
company with two other gentlemen. 

Q. Who asked you to go there? 

\. Mr. Elwood. 


; Q. Whom did you go with? 
A. Mr. Elwood’s brother John and a man by the name of Frank 
Day | 
. What time was that? 
A. It was about nine—between nine and ten o'clock, [ should 
think. 
Q. What did you find there’? 
A. We found that the street was obstructed by building material— 
a mortar box, and such stuff as that. 
©. Now, with reference to the width of the street. You may tell 
the jury what portion of the street was obstructed and what portion 
was not. 
A. The portion of the street obstructed was the eastern side. 
Q. How much of the street was obstructed as compared with its 
whole width ? 
. 52 A. Ido not know how wide the street is, but I should 
t ' think there was over half of the street. 
a Q. How mueh more than half? 


A. Well, considerable. 

Q. Can you estimate in feet how much of an obstruction there 
was? 

A. Well, I cannot say that I could. 

Q. Suppose the street was sixty feet wide. How many feet would 
you say was obstructed and how much clear? 
' A. There was about forty feet obstructed, I should think, if the 
street was sixty feet wide. ; 
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Q. Do you know that? 

A. Well, we made measurements. 

©. Who made them ? 

A. Elwood, Frank Day, and myself. 

Q. What Elwood ? 

A. Johnny Elwood ; Tom Elwood’s brother. 

Q. You may state, at the time you were there, whether there was 
a continuous obstruction from the west side of Bank street. 


Objected to. 


Q. State whether the obstructions were continuous from the east 
side of the street to the end of the mortar trough. 

A. They were. 

®. Now, what was the character of those obstructions? 

A. Oh, there was sand, a mortar box, and, I suppose, stone and 
brick. I did not examine them very particularly to see just what 
they were. 

Q. Could you drive over it? 

A. Not very handy. They were about four or five feet high, I 
should think. 

Q. Now, at the time you went down there with Mr. John Elwood 
and Mr. Day, you may state whether or not there was a light there 
to mark that obstruction. 

A. There was not. 

Q. Did you go down there again that night? 

A. Yes, sir. 

Q. Who was with you that time? 

A. A man by the name of Wenbau and another they called “ Pop.” 
I believe his name was Holcomb. 

. Was there anybody else? 

A. Frank Day, John Elwood, and myself. 

@. He went down with you, then, twice? 
53 A. Yes, sir—that is, the brother of Tom Elwood. 


©. You went down there at nine o’clock and went down 


there again about 7 o'clock ? 

A. Somewhere along there; yes, sir. 

Q. At the time vou went down there at one o’clock state whether 
or not there was a-light there marking that obstruction. 

Objected to. 

Q. You may state the fact. 

Objected to. 

Q. What was the condition you found it in, in regard to.being 
light? 

Objected to; objection sustained. 


Q. At the second time you went down there did you make meas- 
urements as to the amount of street that was obstructed ? 

A. Yes, sir. : 

®. Who made the measurements ? 
A. Well, Frank Day and Holcomb. 
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‘ Q. Did not Elwood make measurements there? 
A. And Elwood, too; yes, sir. 
@. John Elwood ? 


A. John Elwood. 

Q. When you went down there to measure, how far were you from 
the obstruction in the street before you could see it? 

A. I do not know exactly how far. You would have to be almost 
on top of it before you could see it. 


| Q. How high was the obstruction at the south end of the mortar 
> box—in other words, how high was the end of the mortar trough ? 
A. From the street proper ? 
Q. Yes. 


A. About three feet and a half or four feet. 

Q. Did you assist in making those measurements ? 

A. I believe I held the line. 

Q. Do you remember exactly, in feet and inches, what they were ? 
A. No, sir; I do not. 


Cross-examination by Mr. SHERWOOD : 


Q. What was your business at that time? 
A. Photograph printing. 
54 Q. Where? 
A. Decker and Wilbur. It was E. Decker at that time. 
Q. Where were you living? | 
. A. I guess I took my meals at the City Hotel. 
Q. When did you first see Tom Elwood that night? 
A. Met him in the Ocean 
©. The Atlantic or Pacific? 
A. Neither. The Oyster Ocean. 
Q. What kind of a place is the Oyster Ocean ? 
A. A restaurant. 
©. What else? 
| A. I suppose, like all of them, it has a bar attached. 
| Q. What time of night was it? 
| A. Between half past eight and nine. 
Q. Did you meet him in the restaurant or saloon ? 
A. I do not know which. 
Q. Was it there he asked you to go and help measure? 
A. I think it was. He didnot askme. Heasked his brother. I 
was In company with his brother. 
a Q. His brother was in the Ocean with you? 
, A. We went in there together. 


‘f Q. Did you go in to take a swim? 
| A. I do not know whether we did or not. It is a long time ago. 
Q. It was Elwood’s brother asked you to go and help make the 


measurements? 
A. Mr. Elwood asked his brother. He asked Jolin togo and make 
the measurements, and as a natural consequence I was in his com- 
pany, and I went along. 
Q. It was about nine o'clock ? 
A. I guess it was; yes, sir. 
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2. How long had you been around there? 
A. In the Ocean ? 


| . Yes. 

t A. We had not been there, I do not suppose, ten minutes. 
if . Where had you been before that? 

A. I could not tell. | r 
Q. You do not remember where you were? Did you have any- | 


thing to drink in there? 
A. I do not know whether I did or not. 


Q. Don’t you remember? ‘ 
A. I don’t recollect. It is an awful long time to recollect about a 
drink. 
Q. Perhaps you can recollect having two or three? 
A. No. 
55 (. You do not know whether you did or not? 
A. No, I could not swear. 
Q. What did you go in there fer? J 


A. I do not know why we went in there. I suppose we just hap- 
pened to drop in. 

. Who dropped in with you ? 

A. Mr. Day and Mr. Elwood. 

Q. You do not know what they dropped in there for, either ? 

They dropped in because | did. 

Q. Do you know whether they took a drink with you or not? 

A. I don’t suppose they did. I might have took a drink with ; 
either one of them. | 

(. That is the way it was? 

A. I do not say I did nor that I did not. 

(). Did you have any other object in going in there except to get 
a drink ? . 

A. Mr. Elwood came to the Ocean, and as a natural consequence 
his brother wanted to see him. We had been there very often be- 
fore. 

.Q. Who extended the invitation to go in? 

A. I could not say. 

Q. Was Tom Elwood in there with you when you went in? 

A. No, sir; he might have been in when we went in, for all I 
know. 

Q. Do you know whether John Elwood wanted to see his brother 
Tom or not ? 

I do not know whether he had business with him or not. 


(. Did he eall for him when he went in there ? fh 
-A. I could not say. 4 
Q. What did he call for? ) 
A. I eould not say that. A 


(). You do not know whether he called for the drinks or not ? 
A. He might have called for beer. 
(). You think he called for beer ” 
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Objected to. 
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56 Q. How many were there of you who went down there to 
measure ? 

A. There was four of us, including Tom Elwood. 

Q. Who were they, now? 

A. John Elwood, Frank Day, and myself and Tom Elwood. 

®. You all went down there to measure? 

A. Yes, sir. 

Q. Now, who held the measuring tape? 

A. I could not say who did, but I think | aeld one of them. 

Q. Did you have more than one tape? 

A. They made more than one measurement. Of course, it was 
all done with one tape. 

Q. Did they make two measurements at that time? 

A. Ido not know. They made two measurements that night. 

Q. Let us have this particular time and get through with it. Who 
held the measuring tape that time? 

A. I could not say who did; I might have. 

Q. Do you recollect ? 

A. I would not swear I did. 

Q. Do you recollect ? 

A. I do not. 

Q. Was there any minute made of the distances at that time? 

A. There were measurements taken; yes, sir. 

Q. That is not what I asked you. Was there any minute made 
of the measurements ? 

A. Of the time of night, or what do you mean ? 

Q. I mean of the distances. Did you put it down in figures on 
anything—the distances as you found them there ? 

A. I don’t know whether they were put down then or not. They 
were, later on. The measurements were taken and put down. 
Whether it was done at the first or second measurements, I would 
not swear which. 

Q. You made a thorough investigation of the surroundings at 
this time, did you ? 

A. Yes, sir. 

Q. Just tell the jury what was in the street and how they laid. 

A. There was sand, mortar box, and all other obstructions. 
57 Q. That does not sufficiently describe it. Where was the 
sand ? 

A. In the street. 

@. Where in the street? 

A. Piled in the street. 

Q. What part of the street ? 

A. On the eastern side, clear out to the mortar box, as near as I 
can recollect. 

Q. How far was it from the eastern curb to the mortar box—all 
the way ? 

A. I think so; I ain’t sure. 

Q. The sand was all at that distance? 

A. I did not say sand alone ; and the other building material. 

Q. What other building material ? 


; 
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A. Lumber and stone. 

@. What kind of lumber? 

A. Ido not know whether it was dressed lumber or undressed 
building lumber. 

©. Was it boards, timber, and plank, or what? 

A. I don’t know. I did not examine it very particularly. 

Q. Now, can you swear there was any boards or lumber ? 

A. I can swear there was a mortar box there. 

(). Is not that all you can swear to? 

A. No. 

Q. Now, what else was there you can swear to as existing in that 
street 7 

A. There was sand. 

Q. Can you swear there was 4 particle of sand ? 

A. It might have been dirt; might not have been sand. 

(). Was it in a pile? 3 

A. Piled up; yes, sir. 

(). Where was it? 

A. East of the mortar box. 

Q. Now, are you willing to swear there was a pile of sand east of 
the mortar box—mud or dirt of any kind? 

A. I would not swear to it now. 

Q. Do you undertake to tell the jury there was sand or building 
material of different kinds there ” 

A. I did not say particularly it was sand. I said building ob- 

structions. 
58 (. What building obstructions were there there ? 
A. The mortar box was a building obstruction. 

Q. You have enumerated several other things that you say were 
in that street forming a continuous obstruction from the east curb 
out forty feet into the street. Now, tell the jury what that particu- 
lar obstruction was, if you can. 

A. I do not say I can. 

Q. How do you know that there was a continuous obstruction 
there for 40 feet out in the street ? 

A. Because I seen it. 

. What did you see? 

A. I seen whatever it was. 

®. You went down there to make an examination and measure- 
ments, and you have undertaken to tell the the jury what you saw 
there. Can you describe it in particular? 

A. Icannot. It has been so long ago, I would not undertake 
to describe it. 

Q. You would not be willing to swear there was any sand there ? 
You would not be willing to swear there was any timber or-lumber 
there, would you ? 

A. Yes, sir, 

Q. Where? 

A. In the street. 

Q. Can you describe it any more particularly than that, and locate 
the lumber and sand ? 


i. i ee a 
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A. 

Q 

. What inside or outside ? 

o 
A. 

side. 

Q. 

; A. 
Q. 
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I would not undertake to. 
Was it inside or outside of the mortar box ? 


What you have been testifying to. 

I want to know whether you mean in the mortar box or out- 
I do not understand that question at all. 

What have you been testifying about? 

I do not understand that last question. 

Now, I ask you whether sand and lumber was in between the 


east curb and the mortar box or outside in the street from the mor- 
tar box ? 


59 


A. 


A. It was on the eastern side of the mortar box, as near as 
I can recollect. 
@. Was there more than one box there? 
I do not recollect. 


®. You do not know whether there was more than one box there 
at all? 

A. No; I could not say. 

Q. This box that you observed particularly was three feet and a 


half or four feet high ? 


A. 
Q 

. No; I might have that time, but if I did I have forgotten. 
a 

A. Simply because I was asked. 
Q. 
A. I said because I was asked to go. 
To do what? 


a 
=> ae < 


Q. 

A. 
asked ; 
him. 


Q. 


I should think so. 
Did you notice where the buggy struck it? 


What was your object in going? 
Why did you go? 


At least I was not 
John Elwood was asked, and he asked me to go along with 


To go down and make this measurement. 


You were not asked in regard to the character of the material 


on the street? 


A. 
Q. 


Only what my attention was called to at the time. 
Who called your attention to it? 


A. Everybody that was there spoke about it. 


Q. Spoke about what? 
A. About the street being obstructed and no light there. 
| Q. Did they speak about the kind of material in the street ? 
A. Not that I know of. 
Q. You did not have occasion to observe very particularly what 
> was in the street? 
A. Only the box—the mortar box. 
Q. All you wanted to get at was the box, and then you went down 
again ? 
A. Yes, sir. 
Q. What time was it you went the second time? 
A. Between twelve and one; somewhere along there. 
Q. After you got through the measurements the first time where 
did you go? 
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60 A. I don’t know; might have went to the theater the first 
time; we went back to the Oyster Ocean. 
Q. To wash out again? 
A. I suppose. 
Q. Where did you stay there? 
A. I don’t know where we went; might have stayed there and 
might not have. 
(). How did you come to go the second time? 
A. Because I was asked to go again. 
Q. Who asked you this time? 
A. I was to go in company with some other gentlemen. 
Q. Who went with you? 
A. This man Wenbau, Frank Day, John Elwood, and Tom El- 
wood. 
(). Where did you start from ? 
A. Oyster Ocean. 
Q. Who held the tape line this time? 
A. 1 do not know whether I did or Frank Day. 
Q. Then did you put any figures down or make any memoran- 
dum of it? 
A. I did not put any figures down, but I signed my name to those 
that were put down. 
Q. Where did you sign your name? 
A. On a paper. 
Q. Where were you when you signed your name? 
A. I guess in the Oyster Ocean; at the bar of the Oyster Ocean. 
Q. Did you see the figures on the tape line when the measure- 
ments were made? 
A. Yes, sir. 
(. And where did you look at them? 
A. Went to the lamp lights. 
(. Did you see the figures of the measurements both times ? 
A. I do not know whether I did or not. 
(). But all the figures that you saw you saw from the reflection of 
the lamp there? 
A. From the gas lamp. 
®. On the corner of Jolinson street 7 
A. Yes, sir. 
@. And when the boys made the measurements they put 
61 their finger on the tape, and then went to the gas-light to see 
how far it was, did they not? 
A. I believe so. 
Q. Did you notioe whether there were any lights in the surround- 
ing buildings ? | 
A. I did not. . 
@. You do not know whether there were or not ? 
A. I did not. 
@. You do not know whether there were or not ? 
A. No. 
. Q. How far would you say this lamp-post was from that mortar 
ox? 
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A. Thirty or forty feet ; somewhere along there. 

Q. You did not measure that,did you? 

A. I do not know whether we did or not. 

Q. You have no recollection of the distance- as you found them 
that night? 

A. From the lamp-post or from the mortar box? 

Q. Either from the lamp-post or mortar box—west curb to the 
mortar box. You cannot say as to the exact distances? You do 
not remember the figures you made that night? 

A. No; I do not remember them. 


Redirect examination : 


Q. You say that the measurements were taken down there with 
a tape line? 

A. Yes, sir. 

Q. And you looked on the tape line to see the figures on it? 

A. Yes, sir. 

Q. Will you state to the jury where you were when you looked 
at that tape line? 

A. We were at the corner there—the corner of Johnson street; took 
them over to the lamp light—gas jet. 

(. When you looked at the tape line to see the figures on it—it 
was after the measurements had been taken from the obstructions to 
the curb-stone—then you went from thirty to forty feet to the lamp- 
post to see what the distance was? 

A. What the distance was. 

Q. If you had looked at it where the obstruction was could you 

have seen what the figures on the tape line were? 
62 A. No, sir; not unless you struck a match. 
Q. How was the tally kept with the tape line? 

A. Why, it was held onto from where they measured it off. 

Q. Do you know who held that tape line? 

A. I could not say for certain who did. I think I held one of 
them once, but I would not swear that I did. 

Q. But, whoever it was, after the measurement was taken the finger 
was pressed on the measurement and it was taken over to the lamp- 
post to see how far it was”? 

A. Yes, sir. 

Q. You may state whether they were put down on the card cor- 
rectly at the time they were placed there. 

A. Whatever they were,they were correct. I know I signed my 
name to it; they were correct. 

Q. Do you know what became of the cards ? 

A. I do not. 

Q. Where did you last see them ? 

A. Mr. Elwood, I think, took possession of them. 

Q. Did Mr. John Elwood sign these cards ? 

A. I do not recollect. I know I did and Frank Day did. I and 
Frank were particular friends. We were together almost all the 
time. He signed and I signed. 

Q. What was the object ‘of signing the cards? 


, 
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A. I suppose Elwood wanted them for future reference. I do not 
know. 


(By Mr. SHERWOOD :) 


Q. Could you see the obstruction—this box—from the corner of 
Johnson street ? 
A. Ido not know whether you could or not. 
Q. You did not look to see? 
A. No. 
@. From the box you could see the lamp-post ? 
. You could not see the post ; you could see the light there. 


63 Testimony of John George Wenban. 


JOHN GEORGE WENBAN, called on behalf of the plaintiff, being 
sworn, testified as follows: 


(By Mr. WiLcox :) 


Q. Where do you reside? 
A. In the city here—Kennard House. 
Q. Where did you live in 1879? 
A. I was living here then. 
Q. I will ask you if you remember the occasion of the accident to 
Mr. Henry King ow Bank street on the 12th of November, 1879? 
A. Yes, sir. 
Q. I will ask you if you had occasion to go down to the place of 
the accident that night? 
A. Yes, sir; I went down there. 
Q. You may state how you happened to go down there. 
A. I went down at the request of Mr. Elwood. 
Q. Which Mr. Elwood ? 
A. Mr. Thomas Elwood. 
@ Where did you see Mr. Elwood on that night? 
Saw him at the Oyster Ocean. 
a Where is the Oyster Ocean ? 
A. It is on Bank street. 
2. Near the Kennard House. 
A. Yes, sir; just above the Kennard House, towards F rankfort St. 
4 And you went down at his request? 
. Yes, sir. 
") For what purpose did you go down? 
A. To measure the street there—the debris that was in the street. 
Q. Who went with you, if anybody? 
A. Why, there was Holcomb and John Elwood, Mr. Thomas EI- 
wood’s brother, and Mr. Day and Mr. Oswald, I think his name is. 
Q. The gentleman that was just on the witness stand ? 
A. Yes, sir. 
a. At what time in the day or evening did you go down‘ 
. Between twelve and one o’clock. 
"y Did you go down more than once ? 
A. No, sir. 


’ 
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Q. What did you do when you went down there? 

A. Well, we took the measurements of the street; took 
64 measurements of the clearing and space that was occupied by 
rubbish and stuff. 

®. Who made those measurements, if you remember? 

A. Mr. John Elwood and Holcomb and myself. I think I assisted 
them. 

Q. What part did you take in the measurements? 

A. I held the end of the tape line, I think. 

Q. Can you give the distance from memory that that measured 
there ? 

A. No; not exactly. Weput the figures down at the time. 

®. On what? 

A. On acard. Each signed our name to it. 

Q. What did you do with the card ? 

A. We left it with Mr. Elwood, I think. 

Q. If you cannot state accurately you may state as near as you 
can the portion of the street that was occupied by building material 
and rubbish of all kinds. 

A. Well, I think there was 33 or 34 or 35 feet—somewhere along 
there—that was occupied by rubbish. 

Q. How much of the street was clear for the passage of vehicles? 

A. It was a much smaller space than was occupied. 

Q. Which side of the street was clear ? 

A. The west side of the street was clear and the east side occupied. 

~ Do you remembet what those obstructions consisted of ? 

Why, there was building material and sand—a pile. of sand 
enna this big mortar box they had used ; it was apparently 
thrown on the sand and slid down. ‘I think that the extreme outer 
edge—— 

Q. You think the mortar box was at the extreme western end, do 
I understand you? 

A. Yes, sir. 

Q. Of the obstruction ° 

A. Yes, sir. 

Q. It appeared to have been thrown on the sand and slid 

down ? 
65 A. Yes, sir. 
Q. And the sand was to the east of the mortar box ? 
. A. That was the appearance it had. It rested partly on this pile 
of stuff. 

Q. What else was there? 

A. O, there was stone and brick and stuff there. 

Q. Did you examine it carefully as to what there was there? 

“A. Not very. I could see it was a pile of building material. 

Q. Do you remember whether or not there was any lumber or 
not of any kind there? 

A. Well, I don’t recollect. It was mixed up—most everything. 

Q. How far from the mortar box did the obstruction extend to- 
ward the east? 

A. To the curb-stone, I took it. 
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Q. Do you know whether there was any space between the end of 
the mortar box and east curb where a vehicle could pass? 

A. I don’t recollect that. 

Q. What was the condition as to lights? 


Objected to; objection sustained ; plaintiff excepts. 


Q. State, if you please, how you were able to make thuse measure- 
ments. 

A. Why, we had a tape line. 

Q. Could you see the figures upon the tape line? 

A. I think we took a lantern or sent for a lantern when we took 
the measurements. That is my recollection of it. 

Q. I will ask you if there was any other way of seeing what the 
measurements were on the tape line? 

A. I don’t recollect as to there being any lights around there that 
we could see by. 

Q. I will ask you if you recollect taking the tape line over to the 
lamp-post to see? 

A. I don’t recollect that. 

(). You say you don’t recollect that you sent for a lantern? 


Objected to. 


A. I think we either sent for one or else took it with us. I] 
66 think we had one at the time we were taking the measure- 
ments. That is my recollection of it. 

. What means had you to ascertain or see the measurements on 
the tape line? . 

A. Well, my recollection of it is we had nothing but a lantern; 
[ could not say. 

Q. What lantern do you refer to? Where did you get it? 

A. I think we either sent for it or took it down. I don’t recollect 
where the lantern came from. It is my recollection we had a lan- 
tern. 1 don’t know who got it or where it was got. 

Q. Did you find any lantern there when you went there? 


Objected to. 


Q. Outside of the lantern which you took there, that you have 
spoken of, was there any light there by which you could see to make 
the measurements ? 


Objected to. 
(By the CourT:) 
Q. How did you find out what the measurement was? , 
A. That is my recollection of it—that we had a lantern that we 
took measurements by. 
(By Mr. Witcox :) 


Q. Where did you get the lantern ? 
A. I could not say. 
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Cross-examination by Mr. SHERwoop: 


7 


Q. You were employed at the Kennard House at that time? 

A. No, sir. 

. Where were you employed at the time? 

A. I don’t think I was employed anywhere just then. 

Q. Where were you living at the time? 

A. I was rooming at the Arlington block at that time. 

Q. And you were out of employment at that time, is your recol- 
lection ? 

A. Yes, sir. 

Q. Where did you first meet these gentlemen who went with you 
to make the measurement? 

A. Met them at the Ocean. 

@. Oyster Ocean ? 

A. Yes, sir. 
67 Q. What-time did you meet them at the Oyster Ocean ? 
A. In the neighborhood of 12 o'clock; midnight some- 
time. I don’t know just the time. 

Q. How long were you there before you went out to make the 
measurements ? 

A. I just met them there just before we went down. It was but 
a few minutes from the time we met them before we went down to 
take the measurements. 

Q. Did you say you held the tape measure ? 

A. Yes, sir; a part of the time. 

Q. Did you measure it more than once that night? 

A. Yes, sir, measured it several times. 

Q. How did your measurements agree ? 

A. All right—that is, the measurements we took. We measured 
until we got the correct thing, | know. We was very particular. 

Q. You measured several times in order to get right? 

A. Yes, sir. 

Q. How many times? 

A. Two or three times—three or four times. I don’t know. 

Q. Did you hold the measure each time? 

A. I think not. 

Q. How long were you there? 

A. I don’t know; probably fifteen or twenty minutes. 

Q. And measuring all the time? 

A. Oh, no. I don’t know as we were measuring all the time. 

Q. What were you doing? 

A. Was not measuring any longer than it took to measure it, of 
course. We were talking—I don’t know just what we were doing 
besides measuring. I can’t tell you just what we done besides that. 
I know we measured three or four times. 

Q. Did you compare your measurements with those that had been 
previously taken ? 

A. I don’t recollect whether we did or not. 

Q. You knew there were measurements taken before that night by 
these same gentlemen ? 
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A. That I don’t recollect. 
68 Q. Do you remember anything being said about those 
measurements ? 

A. No, sir. 

Q. Do you remember the kind of obstructions that were in the 
street ¢ 

A. It was building material—sand and rubbish of different kinds. 

Q. This box that was on the outside, what kind of a box was that? | 

That was a large mortar box. | 

Q. Describe it to the jury as near as you can. 

A. Oh, I should think it was a box probably 8 or 10 feet long and 
five or six feet wide and a foot or so high, probably; maybe a little 
more than that; didn’t measure it. I should judge that was about , 
the description of it, as near as I can recollect. 

(). Was there more than one box in the street there ? 

A. I don’t recollect any more than that one. 

Q. Did you see where the buggy struck the box ? 

A. Well, they said it struck the corner of the box. 

Q. Did you notice? 


A. No, I did not. : 
Q. You paid no special attention to anything except the measure- ' 

ments, did you? , | 
A. No, sir. 


Q.. You just measured the distance from the box to the west curb? 
A. No, we measured each way. 


Q. T hen where did you go? 
A. We went back to the Ocean. 
@. Did vou sign the card? 
A. Yes, sir. 
@. At the Ocean—Ocean bar? 
A. Yes, sir; that was about the only place that was open at that 
time. 
Q. How far was that box from the lamp-post ? 
A. I could not say. 
Q. Did you notice the lamp-post there? 
A. I don’t know that I did. | was not looking for lamp-posts. 
(. What is your business now’ 
A. I have charge of the billiard room at the Kennard House. 
69 Testimony of Frank F. Day. 
FRANK F. Day, called on behalf of the plaintiff, being sworn, testi- 
fied as follows: 7 


(By Mr. Bacon :) 


). Where do you reside ? 
A. 188 Murison street. 
Q. Where did you live in 1879? 
A. 26 Bolivar. 
Q. Do you remember the occasion of the accident to Henry King 
on the 12th of November, 1879? 
A. Yes, sir. 
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Q. I will ask you if you had oteasion to go down and examine or 
not the place of the accident? 

A. Yes, sir. 

Q. At whose request did you go? 

A. At Mr. Thomas Elwood’s. 

Q. At what time in the day or evening did you go”? 

A. Between eight and nine o'clock. 

Q. Who went with you, if any person ? 

A. Mr. Oswald, Mr. Thomas Elwood, and John Elwood. 

Q. What condition did you find things in down there on Bank 


A. Found the street obstructed ; probably about two-thirds of the 
street, very near, obstructed. 

Q. By what was it obstructed ? 

A. Stone, dirt, and mortar box. 

Q. Did you make any measurements? 

A. Paced it of- myself. 

. Were there any measurements made any other way ? 

A. Yes, sir; Mr. Elwood marked it off with either a stick or tape, 
[ don’t remember which. 

Q. You didn’t take any part in that? 

A. No, sir. 

Q. Do you remember how they were able to get the distance on 
the tape line ? 

A. With the lamp light, I believe—that is, later on. 


Objected to. 


Q. Just at nine o'clock now‘ 
A. I don’t remember. 
Q. I will ask you what was the furthest obstruction in the street? 
A. The mortar box. 
Q. Coming east from the mortar box, this way, how much of the 
street was obstructed ? 
A. Between 24 and 25 feet, somewhere around that neighborhood, 
I don’t remember which. 
70 Q. I want toask you if those measurements were put down 
in any way—any memorandum made of them? 
A. Yes, sir; put down on paper. I don’t remember who put them 
down. 
Q. Were they signed by the parties making them ? 
A. Yes, sir; I signed my name and the rest signed theirs. 


, 


Cross-examination by Mr. SHERWoopD: 


Q. You know nothing, however, as to the extent of the obstruction 
except from your pacing it? 

A. That is all, sir. 

Q. You do not remember the number of paces of obstruction and 
the number of clear roadway, do you? 

A. No, sir. 

Q. And you are simply testifying now from your recollection of 
the appearance of it at that time” 
7—961 
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A. What they said by the measurements they‘took, as near as I 
can remember. 
Q. And you know nothing about it from your own knowledge, do 
you ¢ 
A. Well, as near as I can—— 
Q. Further than pacing ? 
A. In the pacing of it. 
Q. Did you make an examination of the obstruction there ” 
A. I examined it as far as the mortar box and the obstruction 
there. I could see what there was there. 
©. What kind of a mortar box was it? 
A. An ordinary mortar box. The same as they use—a wooden 
mortar box. 
(). Describe it—the dimensions of 1t. 
A. I could not describe it. 
Q. How high was it from the ground? 
A. I could not tell you that. 
©. You don’t know whether it was one foot or four ? 
A. No, sir; I know it was nearer one than it was four. 
Q. Did you notice where it had been hit by the buggy ‘ 
A. I didn’t pay any attention to it; didn’t look where it had been 
hit. All I know is it was there. 
71 Q. You did not notice whether it was moved or not by the 
buggy ? 
A. No, sir. 
©. How long were you there? 
A. Well, I could not tell you that. I suppose in the neighbor- 
hood of fifteen minutes, examining. 
Q. And these other gentlemen were measuring it with a stick or 
tape line? 
A. Yes, sir. 
@. You don’t know which ? 
A. I don’t know who measured it. 
Q. And did they put down at the time, on anything, a minute of 
the distances ? 
A. I think they did; yes, sir. 
(). Where were they when they made a minute of it ? 
A. Right there, I should think. 
Q. That is your recollection ? 
A. That is my recollection ; yes, sir. 
Q. Where did you go then ? 
A. To the Oyster Ocean. 
Q. Was it at the Oyster Ocean you met these gentlemen ? 
A. The Oyster Ocean was where I met them; yes, sir. 
(. All were there and started from there? 
A. Yes, sir. 
Q. And when you got through you went back there ? 
A. Went back to the Oyster Ocean again ; yes, sir. 
Q. And did you make any further measurements that night ? 
A. Well, we went back again later on. 
Q. ‘What was your object in going back ? 
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A. Went back with some more men. 

Q. Did you go with them ? 

A. Yes, sir. 

Q. Did you make a remeasurement ? 

A. They made the remeasurement. I did not do anything to it. 

Q. What was the reason for making the remeasurement? Were 
they not satisfied with the first ? 

A. That I could not tell you. 

Q. You went with them, you say ? 

A. Yes, sir. 

Q. Did you pace it again ? 

A. Not that I recollect; I don’t remember; I suppose I did. I 

can’t remember whether I did or not. 
72 Q. You could not remember what you did that time? 
A. Oh, yes; I remember what I did. 

Q. What did you do ? 

A. I looked around there and saw them at work. 

Q. Did you take any measurements? 

A. I took no measurements. 

Q. How long were they there making measurements the second 
time ? 

A. Well, I suppose about the same length of time they were at 
first. 

Q. Did they measure it more than once? 

A. Yes, sir; measured it three or four times. 

Q. They wanted that thing down fine that second time? 

A. I suppose they wanted to get it down as fine as they could get 
it. 

Q. That was what{time ? 
. I could not tell you. I know it was later on 
®. How much later? 
A. Probably as late as eleven o'clock or later than that. 
Q. When you got through there where did you go? 
A. Back to the Oyster Ocean. 


Testimony of P. W. Holcomb. 


P. W. Horcomp, called on behalf of the plaintiff, being sworn, 
testified as follows: 


(By Mr. Bacon :) 


Q. Do you remember the night of November 12th, 1879, that Mr. 
King was injured on Bank street? 

A. Yes, sir. 

Q. Did you have occasion to go down Bank street to see an ob- 
struction where the accident happened ? 

A. Yes, sir. 

Q. How did you come to go there? 

A. I was asked to go by Mr. Elwood—invited. 

Q. Which Mr. Elwood ? 

A. Thomas. 

Q. What is your business ? 


— 
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Well, I am in the real estate business and lumber business. 
What was vour business in 1879? | 
I was handling more or less lumber, timber, ut that time. 
You were requested to go down there by Mr. Elwood ? 
Yes, sir. 

Q. What time in the evening was that ? 

A. About 12 o'clock. 

_Q. What was the nature and character of the obstruction 


as you found it when you got there-? 


A. 


Oh, we found stone, brick, sand,an old box—an old lime box — 


mortar box. 


Q. 
A. 


How much of the street did the obstruction occupy ? 
There was abvut ten foot more of street that was blocked than 


there was that was clear: there was about 35 or 36 feet blocked 
and there was about twenty-four or twenty-five feet that was clear. 


Q. 
A. 
Q. 
A. 


How do you know that? 

[ done the measuring. 

You measured that? 

I measured that myself. I could not tell you now within a 


few inches, but it won’t vary a foot or a half a foot from my state- 
ment. 


Q. 


What was the character and nature of the obstruction there? 


Describe it as well as you can. 


A. Well, it was stone and brick piled, and sand lay in the middle | 
of the street-—a great big pile of sand and rubbish and stuff there— ; 


and then this old box had been thrown there on that pile of rubbish 
and slid down to nearly the bottom of the sand pit. 


(). 
A. 
(). 
A, 

(). 
of it, 

A. 


Did you know that other people had measured that that night? 
At that time ? 

Yes. 

No, sir; I did not until after we had measured it. 

Now, what was the nature of the obstructions, the outside edge 
towards the west side of Bank street? 

Well, on the facing west was where this old box lay, the lime 


box that had been thrown over this pile of rubbish and slid down 
there to the driveway. 


Q. 
as to 

A. 

Q. 
74 


A. 


Q. 
A. 


How were the measurements made as to the obstructions and 
the amount that was clear—what was done? 
Why, measured it with a tape line. 
Who assisted you in making the measurement? 
A. Mr. Wenbau. 
Q. Now, when you got the measurements completed, how 
did you see on the tape line how far it was? * 
We had a lantern. 
Where did you get the lantern from ? 
Got it over to the 


(Mr. Saerwoop:) If you know. 
(Witness:) I don’t know where it came from. 


Q. 
| A. 


Where did you first see it? 
Why one of the parties with us—I can’t recollect who—— 
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Q. Where did you first see it? 

A. At the Oyster Ocean. 

Q. Was that before you went down? 

A. Yes, sir. 

Q. Did you take it down with you from the Oyster Ocean to the 
obstruction ? 

A. Yes, sir: some one took it down. I don’t remember whether 
I took it. 

Q. One of the party took it down with you? 


Objected to. 


A. Yes, sir; I won’t be positive whether we took that down with 
us first, when we first went down, or whether it was so dark we could 
not see, and sent back for it. I won’t swear positively as to that, but 
I know we had to have a lantern there to see to measure. I could 
almost swear positively I took it from the Ocean House. 

Q. When you went there was there any other means of seeing the 
measurements on the tape line than by means of the lantern ? 


Objected to. 


Q. What was the last you saw of that lantern after you saw those 
measurements by it? 
The last was when I took it home. 


Cross-examination by Mr. SHERWOoD: 


Q. Where were you at the time you were requested to go down 
and make this measurement? 

A. I think I met Mr. Elwood either at Schellentrager’s or at the 
Oyster Ocean. If I met him at Schellentrager’s we went across to 
the Ocean. 

Q. What business does Schellentrager carry on there? 
75 A. He has a pool-room and a saloon—bar-room. 
Q. What time was it when you first met him ? 

A. It was between eleven and twelve o'clock. 

Q. How long had you been at Schellentrager’s or the Oyster Ocean 
when you met him? 

A. I just dropped in there and happened to meet Mr. Elwood. I 
would not be positive whether it was there or over at the Oyster 
Ocean that I met him first. 

Q. Who else was there when you met Elwood ? 

A. His brother and three or four others. 

Q. What did you do before going down there to take the measure- 
ments ? 

A. Why I—Oh, I don’t know as we done anything. 

2 Did you take a drink ? 

A. Might possibly. 
Q. And you all went down there to measure? 
. Yes, sir. 

*5 How long were vou there measuring ? 

A. Well, we were probably there ten or fifteen minutes ; might 
have been there longer. 
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Q. How many times did you measure? 

A. Well, we ran over that three or four times—two or three times. 
I think I measured and I think Mr. Wenbau took the tape and took 
care of it—saw it was correct. I had hold of the finger end when I 
first measured; I ain’t sure but I did twice, I think, and let him 
measure it to see whether I was correct or not. I know I was very 
anxious to have it measured correct. I had my own tape line, one 
that never failed me yet. 

Q. You carry a tape line with you? 

A. I do not now; I used to them days. 

Q. You noticed the figures on that tape line by the light of a lan- 
tern ? | 

A. Yes, sir. 

(. You don’t know whether the lantern was there or whether you 

sent for it? 
76 A. It was there when we measured it, and I am pretty posi- 
tive that we took it right along with us; if we did not it was 
sent for and brought there. 

Q. Are you positive with reference to either ? 

A. Yes, sir; Iam; but Iam almost positive we took it right along 
with us. 

Q. Now, did you not take that line up under the light of the lamp 
at the lamp-post there to see the figures ? 

A. No, sir. 

Q. You are certain about that ? 

A. I don’t remember seeing any light there at all. 

(). Do you know whether there was a gas post there or not? 

A. No, sir. , 

. It was on the corner of Johnson street and Bank? 

A. That is away this side of Johngon street where this was. 

(. How far this side of Johnson street ? 

A. It is quite a pace. 

Q. How far is quite a pace ? 

A. It is quite a distance ; I could not tell you. 

©. A hundred feet ? | 

A. I could not tell you just bow far, but it is this side of that. 

Q. Just estimate it ? 

A. Well, now, I am not familiar enough with that there to esti- 
mate it, whether it is fifty feet long or forty, and Johnson St. is below 
where this was. 

Q. That is to say, it was north of where this was? 

A. Yes, sir. 

Q. How far north ? 

A. I can’t tell you how far. 

Q. Did you see any gas post there at all, around ? 
A. I don’t remember seeing any light at all. 

(). And you are certain you had a lantern there ? 
A. Yes, sir; I am very positive. 

Q. And you will swear you either took it with you or sent for it? 
A. Yes, sir. 

Q. Whom did you send ? 
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77 A. If I remember right, Mr. Elwood’s brother produced 
the lantern—John Elwood or Mr. Elwood’s son, one of them. 

Q. But the first you saw of the lantern was when it was there 
and you were looking at the tape measure, is it not’ 

A. I know we had this lantern—yes, sir—to measure this. As I 
say, | would almost swear positively that we got the lantern before 
we left the Ocean to go down there. Possibly we had to send for 
one; possibly we had to send for a lantern. 

(. Do you remember distinctly sending for it ? 

A. But [ know the lantern was produced to me to see to measure 
this. 

Q. All you know, then, positively is that you had a lantern to see 
those figures by—that’is all you are willing to swear to positively, 
is It not. 

A. Yes, sir; I swear positively we had the lantern. 

Q. And that is the only thing you can swear positively about, is 
it not, so far as that lantern is concerned ? 

A. I can swear to the pile of rubbish there and measuring. 

@. As far as the lantern is concerned, the only thing you can 
swear vositively about is that you had a lantern there to see the 
figures by? 

A. What more do you want’ What elsecan 1? Wehad the lan- 
tern there. I had to have a light there to measure that the same 
as to measure anything elise. We had a lantern there to measure 
this 

Q. Where did you go after you got through ? 

A. Went home. 7 

Q. Did you go directly home from making the measurements ? 

‘A. I don’t recollect whether I went directly home or not. 

Q. Did you sign a card with figures on ? 

A. Yes, sir. 

Q. Where were you when you signed the card ? 

A. In the Ocean. 

Q. Then you went back to the Ocean ? 

A. Yes,sir; went back to the Ocean. I don’t recollect how 
78 long I stopped or anything after I signed the card at the bar 
at the Oyster Ocean. 
. Q. Now, can you describe the lime box that was out the furthest 
in the street ? | 

A. I can deseribe it pretty well. 

Q. Now, will you describe it to the jury ? 

A. What do you mean, the size of it—clear of it? 

Q. The size of it? 

A. It isa box about four or five feet wide and, I should think, 
about eight or ten feet long. 

Q. How high? 

A. A foot or 15 inches; I should judge about that high. 

Q. And you examined the rest of the material that. was in the 
street ? 

A. Why, no more than it was rubbish—brick, stone, sand, and 
pieces of boards there. 
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«). Were there any boxes in the street? 

A. No, sir; not where this lime box was. 

©. Was there any other box in this obstruction ? 

A. There was old rubbish: there and lumber that lay piled up on 
the other stuff there—old rubbish. 

Q. That is not the question. Answer my question. Did you see 
any other box besides the lime box there in the street, in front of 
this property ? 

A. I don’t remember that I did. 

®. Where was this stone and brick and material, with reference 
to the box ? 

A. Well, it was thrown up there in a heap—lime and sand and 
brick and everything—the same as you see in any other place; the 
same as you see it hundreds of times in thestreets where they are 
building. 

Q. Any difference at all from other streets where they are using 
them ? | 

A. Well, that kind of rubbish where they are building brick 
79 buildings. You know as well as I do what kind of rubbish 
they throw out. . 

Q. Did you examine to see where the buggy struck the box ? 

A. I think I noticed it. _ 

Q. Did you notice whether it moved the box or not ? 

A. I don’t remember that. This box was thrown over that pile 
and shoved down onto the sand. 


(By the Court :) 
Q. Describe to the jury how that was—whether it was fast or just 


lying on top of the sand. 
A. It was not fast. 


(By Mr. SHERWOOD :) 
Q. Was there anything in the box ? 
A. An empty lime box. It was thrown down, and the narrow 


end of the box lay the lowest, and one corner of that slipped down 
diagonally into the street. 


(By the Court :) 


Q. The bottom up or below ? 
A. The empty part of the box—the open part—was up. 


(By Mr. SHERWOOD :) 


Q. What corner of the box was struck by the buggy ? 

A. I think that the buggy struck on the side—the corner. 

Q. Indicate by the points of the compass. What corner would 
that be—south west ? : 

A. That would be the southwest corner. 

Q. Did you notice whether it moved the box any or not ? 

A. I don’t remember much about that. I know it was chucked 
down there. 
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Q. Have you talked with any one about the case since the last 
trial ? 
A. No, sir. 


Testimony of Peter Carroll. 


PeTER CARROLL, culled on behalf of the plaintiff, being eworn, 
testified as follows: 


(By Mr. Bacon :) 
Q. Where do you live? 
A. St. Clair street. 
Q. Where did you live in 1879? 
A. I think with Tom Elwood. 
Q. What was your business then ? 
A. I had charge of the stable. 
80 Q. What is your business now ? 
A. I am of the firm of Greenbrier and Carroll. 
Q. Do you remember an accident that happened to Mr. King in 
November, 1879? 
A. Yes, sir. 
Q. What, if anything, do you know about a lantern being sent for 
that night by Mr. Elwood? 
A. Well, a couple of fellows came in there for a lantern. 


(By Mr. SHERWOOD :) | 
Q. Do you know whether it was sent for by Mr. Elwood or not ? 
A. I suppose it was. I could not swear it was sent for by Elwood. 
I know a party came and asked for a lantern. 


Q. Who came and asked for it? 
A. I think it was Elwood’s brother—John Elwood. 


(By Mr. WiLcox :) 


Q. What, if anything, did Mr. Elwood say he wanted to do with 
the lantern ? 

Objected to. 

Q. What did he do with it? 

A. I don’t know as he got a lantern. 

Q. You don’t know that he got a lantern at all ? 


A. He came and asked me for a lantern, and 1 told him there 
was no lantern in the stable; “You can go right over to the fire.” 


Objected to. 


Deposition of John J. Elwood was here read in evidence, on be- 
half of the plaintiff, to the jury. 

Question No. 12 in said deposition objected to and objection sus- 
ained; to which ruling the plaintiff excepted. 

The same objection on question Nos. 13 and 14 of said deposition. 

The said deposition is hereto attached, marked “Exhibit A,” and 
made part hereof. 
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“ Exurisit A.” 


Ist Q. State your name, age, occupation, and place of residence. 
A. My name is John J. Elwood; I am thirty-three years 
1 of age; [ am a plumber by occupation, and I reside in the 
city and county of New York. 

2nd Q. State where you resided in the fall of 1879. 

A. I resided at Cleveland, Ohio. 

3rd Q. Do vou remember the occasion of the accident to Mr. 
Henry King, on Bank street, in said city of Cleveland, on the 12th 
day of November, 1879? 

A. I do. 

4th Q. State how you learned of the accident. 

A. | learned of it from my brother Thomas. 

5th Q. Did you make an examination of the place of the accident 
on that night? 

A. I went to the place of the accident at the request of my brother, 
and looked over the ground and made an examination at the place 
of the accident, which was near the intersection of Johnson street 
with Bank street ? | 

6th Q. In what condition did you find the street at the place of 
the accident ? 

A. There was building material of various kinds and a mortar box 
or lime box obstructing a large portion of the street, extending out 
into the street from the east side toward the west. The mortar box 
wus, I should say, at least seven feet square and fifteen or eighteen 
inches high or deep, and tliere was a pile of sand outside, beyond 
the middle of the street, from the mortar box a foot and a half or 
more. | 

7th Q. What, if anything, did you do with a line to ascertain the 
extent of these obstructions ? 

A. I measured the obstructions with a tape line. I found that 
from the east end to the end or outside’of these obstructions was 
thirty-three feet, and from the obstructions to the west side up the 
street was twenty-six feet. 

Sth Q. Please state how much of the roadway was clear for the 

passage of vehicles. : 7 
82 A. About twenty-four and a half feet. 
9th Q. Please explain what the twenty-six-feet measure- 
ment was. 

A. It was from the mortar box to the inside of the west curb, and, 
as I said before, there was a foot.and a half or so of sand alongside 
the mortar box, on the west side of it 

10th Q. About what time of day was it when you made tlie above 
measurements ? 

A. It was about midnight. 

lith Q. What was the weather on that day ? 

A. I don’t recollect what the weather was on that day. It was 
very dark when I made the measurements and not raining, I think. 
12th Q. State what, if any, lights there were about this obstruc- 
tion. 
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A. There was a gaslamp on corner of Johnson street and one on 
east side of the street, Bank street, about a hundred and fifty feet away. - 

13th Q. What, if any, lights were there besides the street lamps 
in the street ? . 

A. There were none. 

14th Q. Were there any signal lights marking these obstructions ? 

A. Not any. 

15th Q. Please explain how you were able to make your measure- 
ments. 

A. I laid off the measure with the tape line and kept my finger 
on the place and carried the line to the lamp-post and looked at the 
figures. J] did this every time, and I made each measurement over 
again ; I made each measure twice. | 

16th Q. What, if anything, did you do to preserve these measure- 
ments ? 

A. I put them down on a card. I went up to my brother’s stable 
and copied the measurements onto another card with pen and ink. 
The first was done in pencil. I did this immediately. 

17th Q. State what you did with the last card, the one marked 
in ink? 

A. I have it in my hand. 

18th Q. At what distance could these obstructions be seen that 

night? 
83 A. A person in a buggy could not see them more than ten 
feet away, and all of the light from the lamp-post or buildings 
was not sufficient to enable one to see them before he got almost 
upon them. I looked at them on purpose to see how that was. I| 
walked away from them and looked at them to see how far I could 


see them. 
JOHN J. ELLWOOD. 


Subscribed and sworn to in my presence. 
[ SEAL. ] JAMES H. ELLIOT, 
Notary Public. 


Testimony of Henry King. 


Henry Kuna, called in his own behalf, being sworn, testified as 
follows : 


(By Mr. WILcox :) 


Q. You are the plaintiff in this case? 
A. I am. 

Q. Where did you reside in 1879? 

A. In Pittsburgh. 

Q. What was your business ? 

A. Manufacturing iron. 

Q. Where were you on the 12th day of November, 1879? 
A. I was in this city. 

Q. Where were you stopping ’ 

A. Kennard House. 

Q. Did you see Mr. Elwood on that day? 
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. I did. 

Q. Where did you see him first ? 

_ A. At his office. 

@. Where was his office ? 

A. At his stable. 

Q. On St. Clair street ? 

A. Yes, sir. 

Q. When did you next see him after seeing him at his office ? 

A. In the evening of the same day. 

@. Where was that’ 

A. At theSt. Clair St. front of the Kennard House. He had driven 
up there in a buggy, saying to me—he had sentin word to that 
effect—that he wanted me to come out. I came out in a few mo- 
ments after I received the word. 

Q. What took place after you came out of the Kennard House and 
met Mr Elwood ? 

A. We had perhaps a minute’s talk there, and he asked me to get 

into the buggy with him ; that he wanted me to see that team. 
84 I got into the buggy and we started towards the depot, driving 
from the front of the hotel out to the corner. 

Q. What did you do then? 

A. Drove a short distance down Bank street, and it was very 
dark. After we had gone perhaps a hundred feet from the corner 
of St. Clair down Bank, to the north, I heard a noise of the horses’ 
feet coming in contact with something, and they sheered over to- 
wards the westerly side of the street. 

Q. What was the nature of it? 

A. It sounded like a paper box, like the crushing of a paper box 
or some such material. I could hear they struck something, and 
we went diagonally across towards the other side of the street. 

@. Which side was that—the west side ? 

A. ‘The west side. We were perhaps ten or twelve feet from the 
curb. We were on the east side atthe time. I heard the horses 
stepping on something, and we wenton quitean obtuse angleacross the 
street. In making the westerly distance of ten feet we drove perhaps a 
hundred feet in a northerly course, and that brought us tothe west 
of the middle of the street, as near as I could tell; then straightened 
for the depot. 

Q. What was your first notice of the obstruction. 

A. I felt the buggy going over. 

Q. Tell the jury what happened then. 

A. The buggy seemed to careen over to the side I was on. I was 
sitting on the left-hand side of the buggy, and Elwood was on the 
right-hand side driving, and I felt. the wheel, felt the buggy make 
a quick move over in that direction, and struck something, not hard 
enough to make a noise like that (indicating) or louder, of course ; 

seemed to strike something, some ‘wooden material that 

85 gave a sound, at ali events. The whole time did not occupy 
a space half as long as it has taken me to tell it. 

Q. After hitting the obstruction ? 
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A. After feeling the buggy going over to the time I was landed 
in the street. 

Q. What became of you? 

A. I was in the street, with a broken leg. 

Q. Now, you may tell all about that. 

A. Of course, I was not aware my leg was broken in the begin- 
ning, right in the street. I landed on my feet. I aimed to do that. 
I did not want to land on my head. I did not know what I was 
going to hit. A person can think under those circumstances a good 
deal faster than he can tell it. I was always afraid of being thrown 
on my head; always tried to land on my feet; but in this instance 
my knee was drawn down and came in contact with the street—peb- 
bles or whatever it consisted of—and I immediately tried to get up, 
and did manage to get up on one foot. I was afraid to stay there. 
[ knew it was about the time in the evening that a good many car- 
riages would be passing back and forth, going to and from the 
evening trains, and it was a dark place. I was afraid to stay. I 
didn’t know who might come along and run over me and make a 
bad matter worse. I tried to walk and I found that [ could not, 
and I got down onto my hands and knees and crawled off to the 
west side of the street and sat down on the curb-stone. 

Q. How far was it from where you were thrown out to where you 
finally landed on the curb-stone? 

A. Well, from eight to ten feet, probably; not to exceed ten feet, 
I don’t think. 

(). Where was Mr. Elwood during this time? 

A. He was busv with his horses. He held onto his horses. They 

did not get away from him. I don’t think, from the noise, 
86 that they made any particular effort to get away from him. 
He said, “ Whoa, whoa.” 

Q. Where were the horses witl reference to the place where you 
tipped out? 

A. The horses were north of us. 

Q. How far had they gone, if at all? 

A. I don’t think the horses went 25 feet from the place where the 
buggy upset. I think Elwood had them stopped. 

. Was anybody there besides Elwood and yourself? 

A. Not at the time, except a man that Elwood hailed, he called 
Mat. I don’t know who Mat. was. Heappeared to be there. This 
Mat., I think, had spoken before that; I could hear voices. It was 
so dark I could not see. 

Q. What became of the horses, if you know? 

A. I suppose he left them and went somewhere. 

Q. After you had crawled to the sidewalk and were stopping 
there could you see this obstruction in the street? 

A. No, I don’t think I could. I would not have known there 
was anything there from what I could see. I knew there was some- 
thing there that upset the buggy. 

Q. How long did you remain on the sidewalk before you were 
taken away from there? 

A. Perhaps four or five minutes. 
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Q. How were you taken away? 

A. In a carriage belonging to the Cleveland Omnibus Line Trans- 
fer Company. 

Q. What was said between you and E lwood when he came back 
and feund you lying on the sidewalk ? 


Objected to ; objection sustained ; exception by plaintiff. 


(). At the time you were tipped over there by that obstruction 
what do you say as to whether or not there were any lights there? 


Objected to. 


A. No light to see there was any obstruction there; none at all. 
(). Was your attention called to the fact whether or not there was 
a light there? 
87 A. Indeed it was. It was the subject of remark, and right 
after that, too. There was a little profanity mixed with it, 
too. 

(). If there had been a light upon that obstruction, would you 
have seen it? 

A. I certainly should. 

Q. With reference to the obstruction, you may state what lights, 
if any, there were anywhere near it. 

A. The lamp-post that I saw lighted, the first one, was at the 
corner of Bank and St. Clair, near the drug store. 

®. How far was that from the obstruction ? 

A. Well, the whole distance from the obstruction up to the corner, 
I suppose, was in the neighborhood of 350 feet, probably. That is 
the first light I noticed. I noticed there was quite a bright light at 
the drug store. I guess the drug store had charge of that. 1 don’t 
think the city was running that. ‘There was another light opposite, 
on the west side of Bank street, about half way between where we 
got upset and St. Clair street. 

Q. What other light? 

A. None, except there appeared to be some little houses set back 
from the street, and there were lightsin the windows or in the 
houses, but nothing that afforded any light out upon the street ; 
nothing that contributed at all towards lighting the thoroughfare. 

(). Did you notice any other lights further down towards the de- 
pot than the place where the obstruction was—passed the obstruc- 
tion ? 

A. No, I cid not notice particularly anything beyond that. 

(. How far would you say it was from the obstruction where you 
tipped over to the nearest lamp-post that was lighted—to the nearest 
light of any kind? 

A. Why, there was a light on the west side of the street. I can’t 
recollect just whether it was a lamp-post or a saloon light hung out, 

extending over the walk. 
88 Q. Now, how far was it from the obstruction to the light ? 
A. Well, that light, as near I can remember, was about 
half way between the obstruction and St. Clair street. I think the 
entire distance from the obstruction up to St. Clair street is about 
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350 or 360 feet, and if that was the case it would make the light in the 
neighborhood of 175 to 180 feet northwest of the obstruction. 

Q. How much did that lamp illuminate the obstruction which 
tipped you over? 

A. Nothing at all. It would not reach that distance. 

Q. Now,from where you weredriving along on Bank street towards 
the depot, how far could you see that obstruction before you reached 
it? 

A. I did not see it at all until after the accident; I felt it, though. 
I did not see it until we were tipped over; did not see the obstruc- 
tion nor anything to indicate that there was an obstruction there. 

Q. At the curb-stone, before you were taken away in the carriage, 
could you see the mortar box that tipped you over? 

A. | imagined I could see it. 

Q. How fast were the horses being driven from the time vou left 
the Kennard House until you struck the mortar box ? 

A. A very slow jog. I do not suppose that it would exceed—it 
is pretty hard to tell that—anywhere from four to six miles an 
hour. 

Q. Could you tell, from anything that you noted, te height of the 
obstruction that tipped you over ? i 

A. No, nothing more than the appearance as I thought I could 
see it after | was sitting on the curb. Itseemed to bea pretty large 
box of some description. 

Q. What kind of a night was it? 

A. It was about a usual November night. It had been raining, 
and between five and six o'clock, I think, the rain had fallen quite 

heavily. 
89 Q. Was it raining at the time of the accident? 
A. No; I don’t think it was what one might term raining, 
but there appeared to be a mist. It was not hard enough to call a 
rain. It was misty and damp at the time we started away from the 
hotel. ! 

Q. After the wheels of the carriage had struck the obstruction 
was there time enough to stop the horses before you tipped over? 

A. No, sir. 

Q. What portion of the street was occupied by the obstruction ? 

A. There must have been a considerable more than half. 

Q. What do you say as to the distance between the end of the ob- 
struction that tipped you over and the west side of the street, where 
you crawled to—where it was clear? 

A. As I was sitting there waiting for the carriage or some sort of 
conveyance to get away I thought of that matter, and I was very 
well satisfied indeed there was over half of the street occupied, a 
considerable over half. It appeared to me that obstruction could 
not be over 22 to 24 feet from where I was sitting on the curb. I 
don’t think it was morethan that. I don’t think I could distinguish 
anything at all beyond, and I am not entirely certain I did distin- 
guish it at all. 

Q. Do you know what is the width of Bank street? 

A. I think it is very close to sixty feet between the curbs. I 
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measured it on one occasion, and it was two inches short of sixty 
feet between the curbs. 

Q. After you got to the edge of the sidewalk what happened ? 
What was done with you’ 

A. After I got to the sidewalk Mr. Elwood came to me. He 
seemed to comprehend the situation very quickly and he said 


Objected to. 


Q. What did Mr. Elwood do in relation to getting you back to 
the Kennard House? 

90) A. Mr. Elwood walked up the street some distance; saw a 

carriage coming. I saw the carriage; saw the lights of it. 

One of the omnibus line’s carriages it proved to be. Mr. Elwood 

went up the street some distance; I say up—that is south 

(). ‘Towards the Kennard House? 

A. Kennard House and stopped the carriage, and there was some 
conversation between him and the driver. The driver didn’t want 
to come down. 

©. You need not give what the conversation was. 

A. He turned that carriage around. 

Q. How did you get into the carriage? 

A. With the assistance of Mr. Elwood and the driver. 

®. What was done with you then ? 

A. I was taken to the Kennard House. 

Q. How did the carriage get to you down on the sidewalk ? 


Objected to. 


A. The carriage made a turn to the east and came around and 
backed down to where I was sitting. The carriage made a turn 
down on the side of the street, and came close to this pile of material 
and backed into this place on the curb? 

Q. What kind of a carriage was it? 

A. One of the Omnibus Company’s line, a regular closed carriage— 
a closed-top carriage, a large two-horse hack, an outside seat for the 
driver. 

Q. After you was taken to the Kennard House what was done? 

A. Surgeons were sent for immediately. 

Q. What physicians were called ? 

A. Dr. Sterling and Dr. Thayer. 

Q. How long did you remain at the Kennard House under the 
care of physicians? 

A. Thirty days. 

Q. Where did you go from there? 

A. To my home in Pennsylvania—Pittsburgh. 

Q. What was your condition at the Kennard House imme- 

91 diately after the accident and what was done for your relief? 
A. When I got there I was undressed pretty prompfly or 

artially so, and my leg was very much inflamed and swollen very 
wy and a colored man who had been at the Kennard House for 
a great many years and one that is considered a pretty good nurse— 
proved himself so in my case—took the case in hand, as you may 


say, until such time as the doctors came, and he began to put cold 
applications on at once, and when Dr. Sterling came he praised the 
fellow very highly. He says, “John, you have done quite right,” 
and that treatment was really about all the treatment that I had 
for some twelve or fourteen days following. 

Q. What was done for you in regard to apparatus or things of 
that kind? 

A. They had a bed specially made for me and other appliances, so 
that I could reach up and rest myself in the bed with my arms and 
hands. 

(. What was your condition as to being able to help yourself? 

A. I was not able to help myself. You mean after going back to 
the hotel ? 

®. Yes. 

A. Oh, I was not able to help myself. 

Q. For how long did that last? 

A. Well, I was notable to get over to my office after getting back 
to Pittsburgh 

(. No; at the Kennard House. 

A. Oh, I did not get so I could help myself, except to be helped 
up to get onto crutches; I could then go a short distance, I guess, 

Q. When did you leave the Kennard House and where did you 
go to? 

A. I left the Kennard House, I think it was the morning of the 
12th of December ; | am, pretty certain it was the 12th. I know 
the bill I paid was for a month’s board. 

Q. Where did you go to from there? 

A. I went to my home, in Pittsburgh. 

Q. How were you taken ? 
92 A. In Mr. McCullough’s private car, a car with a very 
comfortable bed in it. 

Q. How were you taken to the depot? 

A. In a carriage. 

Q. Did you have to have any assistance? 

A. Oh, yes; from the carriage I had to be carried on a stretcher 
into the car. 

Q. How were you taken out of the car when you reached Pitts- 
burgh ? | j 

A. The same way. A stretcher was brought in and some of my 
employees were on hand to take me to my home. 

®. How long were you confined to the house in Pittsburgh ? 

A. Some six months before I got over to my office. 

Q. Did you have any medical attendance in Pittsburgh ? 

A. Constantly. 

Q. Who was the physician? 

A. Dr. Willard, of Allegheny City. 

Q. How long were you under his treatment? 

A. I have been under his treatment nearly ever since then. 

Q. On account of this injury? 

A. On account of this injury. I never had any other ailment, 
Q. What physicians attended you in Cleveland ? 

J—sb1 
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. Dr. Elisha Sterling and Dr. Proctor Thayer. 

"5 You may tell the jury what was the character of your injury 
as the result of this accident. 

A. Well, the knee joint was pretty badly used up. The large 
bone is broken across here (indicating) in an angular shape, this 
way. The side bone is broken some two inches where it joins the 
knee, and this piece (indicating) is split—horizontally broke or 
nearly horizontally broke up in the knee joint, making three dis- 
tinct breaks. ‘The case was so reported by Dr. Sterling to my doctors 
in Pittsburgh. 

Q. Is there any way you can show the condition of your leg at 
present ? 

A. I think I could. (Witness exhibits to the jury his jnjured 

leg.) 
U3 Q. Now you may explain the nature of the injury. 

This main bone (indicating) was broken right across in 
this shape in about this place (indicating). This side bone was 
broken in here (indicating), and the split in this larger break here 
when | vent | into the knee-joint, and it is not much of a knee yet 
for action. 

Q. Did the bones protrude any ? 

A. No; this is the result of it(calling attention — purple color of 
skin). ‘The circulation is impeded and there is a constant tendency 
to ulceration. I wear supports continually. I left them off this 
morning, thinking it might be important to make an exhibit of it. 

Q. What has been the condition of your leg from the time of the 
accident uitil now ? 

A. It has required constant attention. It is the first thing to be 
ittended to in the morning and the last thing at night. 

Q. In what way have you to attend to it in the morning amd at 
hight ? 

A. By bathing and adjusting the supports and taking them off 
at night. 

(. What sort of supports do you wear? 

A. Elastic bandages—rubber bandages. 

~ kor what purpose ¢ 

‘or the purpose of preventing a breaking out and ulcerating 
of >a leg, and that comes from an impeded circulation, so Dr. Ster- 
ling told me. The Dr. says also that it has impeded the circulation 
at the knee-joint. 

Q. Without using these supports, how long could you use your 
leg 4 

Oh, but a very short time, not two days. I do not think—I 
i: | be laid up in two days’ time. 

Q. How long after you left Cleveland and went back to Pittsburgh 

was it before you were able to use your left leg at all? 
94 A. I did not have my foot to the ground, I am certain, for 
over 2 year after the accident. 

Did you hs ave to have any appliances other than bandages : 
the aa of the year? 
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A. Well, I had to use crutches to walk with, and from that a 
cane. 

(. When were you able to give up the use of crutches 

A. I think it was about eighteen months before I got throngh 
with the crutches altogether. I first used two crutches and then 
one crutch and a cane, and | think, at the expiration of about eight- 
een moriths I was able to do without the crutch, but used the cane 
for several years afterwards, and at times do now. 

Q. As the result of this accident what has been the effect upon 
the action of your knee-joint of the left leg? 

A. Not a very good joint—pretty stiff. 

Q. As compared with the other leg, how much use do you have 
of it? 

A. A little over half as much as before the accident; not over 
half, I do not think. 

Q. Have you had any other physician besides Dr. Thayer, Dr. Ster- 
ling, and Dr. Willard ? 

A. No, not in this vicinity. I advised with quite an eminent 
—s in the South at one time—at the Hot Springs, Arkansas. 

Q. Now, at the time of your being treated here at the Kennard 
House, what was the character of the injury in regard to the inflam- 
-ation ? 

A. Well, the inflam-ation was very severe—very great. My leg 
was swollen to over twice its normal size, and it required nearly two 
weeks to get that inflam-ation reduced, and that was done by way 

of application of ice—constant applications of ice. 
95 Q. How long were those applications kept up? 
A. About two weeks. I could not bear to have them left 
off for five minutes. 

Q. When, with reference to the time of the accident, was any at- 
tempt made by the physicians to set the bones of the leg ? 

A. Well, I may say, no attempt was made until after the inflam- 
-ation was reduced. 

Q. How long after the accident was that ? 

A. About two weeks, as near as I can remember. 

4 Was that inflam-ation below the knee or in the knee-joint ? 

. Both above and below. 

*) What was the effect upon the fluids in the knee-joint ? 

A. I do not know that. I am enough of a surgeon or physician to 
give an intelligent explanation of that. 

Q. How about the pain that you suffered ? 

A. Oh, the pain was very acute a great deal‘of the time—very 
acute. 

Q. How long did that last ? 

A. As long as the inflam-ation did. 

Q. What has it been since” 

A. It has been a source of more or less pain ever since then. 

Q. How much use do you have of your limb now? 

A. Well, I suppose before that accident happened there were very 
few people that were more active 
Q. How has it affected your capacity for going around, and so on? 
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A. Do you want it in percentage? 

Q. Any way you can give it. 

A. Well, I am not able to do as much w alking. There has been 
a reduction of seventy-five per cent. in the capacity of walking and 
getting around on my feet. I think that is a very moderate esti 
mate. 

Q. How does your ability to attend to business compare with what 
it was before you were hurt? 

A. To attend to some parts of my business, I may say, I am 

almost entirely incapacitated to do it. 
96 Q. What business were you engaged in at the time the ac- 
cident happened ? 

A. In the manufacturing of pig-iron— 

Q. What particular business ? 

A. [had the general overcharge—oversight of the whole busi- 
ness of three blast furnaces, a very large rolling mill. 

Q. What were the names of the places? 

A. The Grafton — the Rebecca furnace, and the Kittanning 
rolling mill. 

Q. What was your connection with those rolling mills and fur- 
nace ? 

A. I was looked upon as the person who was responsible for the 
conduct of the whole business. 

Q. Were you required to give that business your personal atten- 
tion ? 

A. I was 

Q. Were you interested in any other enterprise at that time? 

A. No; nothing that required active attention upon my part. 

Q. Did you have financial interest in them ? 

A. I had in all of them. 

Q. What was your position with the companies? 

A. I suppose I might have been ‘called the general manager of 
the whole business. 

Q. How long have you been engaged in the iron business? 

A. In one shape and another for about thirty-five years. 

Q. What, if any, compensation did you receive as manager of 
these blast furnaces and this rolling mill during the time you were 
— up with this injury? 

A. I did, but immediately turned it over to others. 


(By Mr. SHERWoop :) 
Q. He did not ask you anything about that. 
(By Mr. Witcox :) 


2. You did get compensation from the furnaces and the rolling 
mill? 

A. I did and immediately paid it to others 

Q. By reason of this injury, what were you compelled to do with 
the compensation that you received ? 


Objected to. 
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Q. What did you do with your salary ? 
97 A. Paid it to others for attending to my business. 
(. Why did you pay it to others? 

A. Because I was incapacitated from attending to my busines my- 
self. 

Q. What incapacitated you from paying attention to your busi- 
ness ? 

A. Being thrown out of a buggy on Bank street, in this city, and 
breaking my leg. 

Q. You may tell the jury the amount of expense to you from all 
sources on account of this injury, confining it to the seven months 
from the injury. 

A. For my hotel and doctor bil! and nursing and attendance and 
all here I paid out about $700 before getting away from the city. 

Q. What did you pay afterwards during the seven months, 
keeping within the seven months? 

A. Well, for having my business transacted and all—you mean 
all my bills that would be regarded as expenses ? 

Q. Yes. ; 

A. I paid out an amount in excess of what I drew for my sup- 
posed services—an excess of my salary. My expenses during the 
seven months were greater than ny supposed salary. 

@. About how much ? 

A. Well, during this seven months I paid out, all told, over seven 
thousand dollars. I know what it was for the year exactly. The 
seven mouths I suppose to be a fair estimate—that the seven months 
were an average seven months. 

Q. Are you able to tell whether or not it is a permanent injury ? 

A. So pronounced by 


Objected to. 


Q. What do you know about it yourself? 
A. I regard it as a permanent injury. I can see no way fora 
permanent recovery, and, consequently, it is a permanent injury. 


Cross-examination by Mr. SHerwoop: 


Q. Where are you now living, Mr. King ? 
98 A. Ona farm I have down here in Portage county, near 
the little village of Kent. 

Q. How long have you been living there? 

A. I think it was a year ago last summer that I went out there. 

Q. Prior to that you lived in Pittsburgh ? 

A. Yes, sir; my place of business was in Pittsburgh, but my resi- 
dence was in Allegheny City, just across the river. 

Q. How long had you been in Cleveland at the time of the acci- 
dent ? 

A. Lcame in on one of the earliest trains that morning—the 
morning of the accident. The morning of the 12th of November I 
came to the city. 

Q. Here on business ” 

A. On business. I went nowhere except I had business. 
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Q. How did you reach the Kennard House? 

A. I walked from the Nypano depot, as it is termed, to the Ken- 
nard House. 

Q. You saw Mr. Elwood about noon of that day ? 

A. About noon of that day. 

Q. Was that the business you were upon ” 

A. No, sir. 

(). What brought you here from Pittsburgh ? 

A. 1 think that might be regarded as taking first, second, third, 
and scaling along down that way; it would be about fifth or sixth, 
probably. ‘That was of minor importance. 

Q. Yet you got at that substantially the first thing? iyi 

A. No, sir. 

(). What time in the morning did you get here? 

A. I think it was about eight o'clock. 

(. And you saw Mr. Elwood about noon? 

A. About noon. 

Q. You began your horse dicker in about four hours from the 


. 


time you got here? 
Objected to. 


(). Had you done any husiness in the meantime? 

A. Oh, a great deal. 

Q. Did you make an engagement at noon to go out with 
99 him m the evening? 
A. I did not. | 

Q. What sort of a buggy was it that you got into when you went 
out with him? 

A. Ido not know that there was anything uncommon in the shape 
of the buggy. I think it was a buggy with a box perhaps five or 
six inches in depth—square-box buggy, I guess they call them. 

@. Covered ? 

A. Covered. 

(. Was the top up? 

A. The top was down when | got in. 

(). Did it remain down ? 

A. I think his son, John Elwood, put it up before we left the 
hotel. He was there at the time I got in. 

Q. Did it remain up? 

A. If he put it up it remained so. 

Q. Do you know whether it was up or not ? 
A. I think he put it up. 

Q. Do you know? 

A. I would not say positively. 

(). How is your recollection now as compared with your recollec- 
tion at the time of the last trial ? 

A. I can remember anything now that I remembered at that time. 

Q. If you testified then the top was down it probably was down ? 

A. It probably was down if I testified so at the time. If you want 
to draw the thing pretty fine there is a distinction between down and 


THE CITY OF CLEVSLAND VS. HENRY KING. 


partly down in a buggy top. If I testified to the top being down, 
I suppose I must have meant the top thrown one joint back. 

Q. If you put the top up it was probably to shield you from the 
rain? 

A. That would be the object. 

Q. If it was to shield you from the rain you would put it up en- 
tirely and leave it there,and you would put it up far enough to cover 
you? 

A. Pretty apt to. 

Q. And that would be entirely up? 

A. And that would be entirely up; yes, sir. In one position, I 
suppose, it might be when thrown back, and another one when left 
down, and another one up. 

Q. What was the state of the weather when you left the Kennard 

House? 
100 A. I think it was slightly misty; that is my remembrance 
of it now. 

Q. There was a little rainfall, was there not? 

A. I don’t hardly think it would do tocallitarain. It was quite 
misty, I think. 

Q. Some people would have carried an umbrella? 

A. Possibly ; some are very delicate about such matters as that. 

Q. When you said in your testimony in the last trial, There was a 
very light rainfall. Some people would have carried an umbrella 
and some would not, but there was a very slight rain, that was 
probably correct, was it not’ 


Objected to. 


A. Emphasizing “ very,” perhaps it would be about it. Under- 
score very and you would have the thing pretty near right. 

Q. That was your testimony at the last trial, was it not? 

A. It is what would be described as falling weather; that I am 
pretty certain of. 

Q. If that was your testimony at the last trial it was probably cor- 
rect, was it not? 


Objected to. 


(By the Court:) 


Q. What did you say at the last trial? 

A. I think I said it was a mist probably, a heavy mist; hardly 
be called a rainfall—a condition of weather that some people would 
carry umbrellas in and others possibly would not. 


(By Mr. SHERWOOD :) 


Q. Do you know now whether you did or not testify there was a 
very light rainfall? Did you not at the last trial testify that there 
was a very light rainfall at that time—some people would carry an 
umbrella and some would not? 

A. I think I might have testified that way. 
Q. That is probably correct, then, is it not? 
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A. Oh, it was misting and possibly there were drops of rainfall, 
for anything I know. As I told you before, 1 tried to make the 
thing understood clearly by saying some people would carry um- 
brellas and others would not probably have done so. That is the 

way I wish to be understood in the matter. 
101 (. You started to go down towards the depot ? 
A. Towards the depot. 

Q. Started out to sample the horses ? 

A. Mr. Elwood wanted to show me 
@. Never mind ; just answer my question. 

A. Simply to show how quiet the horses were about the cars; that 
is what he desired. 

Q. You started out, then, with a view to examining the horses and 
determining what sort of horses they were? 

A. Simply their quietude was the object at that particular time. 

Q. You started out on a jog trot ? 

A. A slow jog trot. 

©. You went off out St. Clair and down on Bank at a jog trot ? 

A. No; I don’t think we started on a trot from the hotel. I think 
he struck a little trot after we turned the corner into Bank. 

. How fast was that jog trot? 

A. From four tosix milesan hour. Notto exceed six milesan hour. 
[ don’t think it reached that. I give myself some margin in that. 
[ don’t know that there was a speed indicator on the buggy, and if 
there was I did not see it. 

Q. You were not paying special attention to the speed, were you? 

A. The matter of speed was of no consequence at that time; that 


is 

Q. So you were not paying particular attention-to how the horses 
were going ? 

A. | know we were going slow. 

Q. You know they were going on a trot? 

A. A slow jog trot. 

Q. What do you call a slow jog trot? 
A. From four to six miles an hour. 
Q. Six miles an hour is a slow jog trot, is it not ? 
A. It would be so regarded in city driving. I know that is about 
my speed for driving at home, a very common speed. 

Q. Six miles an hour you call a slow jog trot? 

A. Six miles an hour is a slow jog trot. 

Q. Those horses might have been going at the rate of six miles 
an hour? 

A. It is possible. I don’t say they were going at the rate of six 
miles an hour. I say I estimated it from four to six miles an hour. 

Q. You have lessened the rate of speed since the last trial, have 

you not? . 
102 A. I don’t know that I have. I think I mentioned it be- 
fore as possibly six mules an hour. 

Q. You were asked at the last trial: From the time you left the 
Kennard House until you struck the ubstruction how fast was the 
team going? Do you remember that question ? 


e 
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A. No; I don’t know that I remember that. 

Q. And do you remember this answer: Known as a jog trot? 

A. I don’t remember that I do. The matter of the speed was 
broached, I recollect very distinctly. 

Q. You may state now what rate of speed you were going at when 
you struck the mortar box. 

A. Well, from four to six miles an hour. 

Q. The same rate of speed you started out on Bank street? 

A. I presume so; very close to it. Horses that are accustomed 
to be driven on the street are apt to strike about their street gait 
without any particular urging upon the part of the driver. I be- 
lieve that is my experience in driving over cobbled and paved streets. 

Q. When you ran in this pape and stuff that was in Bank street 
you were going at the same rate of speed, were you not? 

A. Yes, sir; a jog trot. 

Q. You turned out after running into this paper, making an 
obtuse angle, as you say, and at the same rate of speed continued 
your way north ? 

A. After we had gone over to the westerly side I suppose the 
speed was kept about the same as it was when we turned the corner— 
after we had turned the corner and gone into Bank street. 

Q. It was pretty dark, was it not”? 

A. Yes, sir; it was quite a dark night. 

Q. A very dark night, was it not? 

A. Not unusually so for that time of year, I suppose. 

Q. Yet it was so dark you could not see this paper and 
103 _—s stuff in the street ? 
A. I did not see the paper. 

Q. You could not see it owing to the darkness of the night? 

A. I don’t know that I looked for it particularly. I heard the 
horses’ feet in it. 

Q. When you heard the horses’ feet in it did you not take pains 
enough to look out of the buggv to see what it was? 

A. I was on the opposite side. I could not see over. If I had 
tried to look I don’t suppose I could have seen it without raising 
up in the buggy. Mr. Elwood was sitting between mb and what 
seemed to be the material the horses’ feet were disturbing. 

Q. How far from the westerly curb were you driving? 

A. I suppose eight or ten feet. 

Q. Do you know how far? 

A. It is an estimated distance. 

Q. Did you pay any attention to it? 

A. Yes, sir; I know when we turned the corner we were about 
eight feet from the lamp-post. 

Q. You took sufficient observation of that so you can remember 
it distinctly ? 

A. I know Elwood made the turn about as | would make a turn 
in driving around in the streets at, such a time. 

Q. You observed all this? 

A. I know we were noton the curb-stone. The buggy wheels were 
not grinding against the curb-stone. 

10—361 


THE CITY OF CLEVNLAND VS. HENRY KING. 73 


ge AMER AN Aly BONS SEMEN NE AAD AL POLS AE AOL LR LEGAL NE ELE R ALLEN NE AIRE EERE AN BIH 


SM aie aka. mam rareaal ae ae 


\ 
CLEVELAND VS. HENRY. KING. \ 


THE CITY OF 


Q. So that you cannot tell, with any degree of certainty within a 
foot or five feet, the distance you were from the curb-stone? 

A. It is an estimation. 

Q. Could you see the curb-stone? 

A. Could see the curb-stone when under the light. 

Q. Could you, when down in this obstruction—these paper 
boxes or whatever they were? | 

A. No; I don’t think that I looked at the curb-stone then. 

. Then, from the time you rounded the corner on Bank 

104 street until you got into this rubbish or in the street, you do 

not know whether you veered towards the east curb-stone or 
veered to the westward? 

A. I hardly think we did. A person in his sober senses can tell 
pretty close whether he is following a straight line or a zigzag line. 

(). Supposing you were in your sober senses, did you pay any at- 
tention to it at all? ; 

A. Well, I have always tried to be pretty cautious. 

Q. Did you, on this oceasion, pay any attention as to whether you 
were going in a direct course or whether you were going off a direct 
course ¢ 

A. Oh, I did not have a compass; I did not take any observations 
in that manner. 

. You were not expecting to run into anything, were you? 

aol suppose 

Q. Answer the question. You did not expect to run into any- 
thing? 

A. No, sir; I had no reason for expecting to run into anything. 

Q. For that reason you were not paying any particular attention 
to the exact line you were going”? 

A. I can’t say I was paying special attention. 

Q. You were not paying special attention to the distance your 
buggy was from the one curb or the other, were you? 

A. Naturally, after we struck this stuff the horses’ feet rattled in 
I did begin to pay attention. 

Q. Oh, yes, then you thought possibly there was an obstruction, 
but did you‘notice the distance the buggy was from the eastern curb 
at that time? 

A. I can’t say that I did particularly. 

(). Now, you cannot tell, from the observation that you made at 
that time, whether it was one foot or ten feet? 

A. Not from measurement. I could see we were not on the curb. 

If we had been on the curb we would have got upset right 
105  ~=then and there. 
(). All you can testify as to that is the fact that you know 
you were not on the curb; that you were in the roadway? ° 

A. We were in the roadway, where it is generally supposed a per- 
son has a right to be in driving upon the street. 

Q. You say that this material that the horses’ feet clattered into 
was on the near side of the horses—the left-hand side of the buggy ? 
A. No; I did not. I said the side Elwood was on. 
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_Q. You did not take time to look over to see what the obstruc- 
tion was? 

A. No; I don’t suppose I could have seen if I had looked. 

Q. It was so dark you could not have seen the obstruction if you 
had looked ? 

A. It was very dark. I could hear the horses were stepping upon 
something different from the general condition in the street. 

Q. They veered over to the left, then ? 

A. Yes, sir; got past the middle of the street towards the west. 

Q. How do you know it was past the middle of the street ? 

A. Because there was a light about half way from where we upset 
and St. Clair street, and I could see we were pretty well over towards 
the westerly side of the street by that light. 

Q. How close to the westerly curb did you get ? 

A. I suppose we went within twelve to fifteen feet of the west side. 
I am certain about that, because I could see when we passed this 
light, which was a hundred and fifty or two hundred feet below the 
corner of St. Clair and Bank, on the west side of the street. 

Q. Did you follow a direct course then north? 

A. Yes, sir; I am certain. We kept pretty well to the west side 
of the street—west of the middle of the street, making a straight 
track down the street. 

Q. Then, after you got over onto the west side of the street, ten 

to fifteen feet from the westerly curb, you then made a direct 
106 course north, did you? 
A. As near as | could see. 

Q. Was there anything along on the westerly side of the stret but 
the lamp-post that reflected light upon the westerly curb and the 
westerly side of the street ? 

A. Nothing but that light I spoke of as being about half way be- 
tween the obstruction and St. Clair street. 

®. What was that? 

A. I think that it was a light from a saloon or store or something 
of that sort. It was an enclosed light. It is possible it may have 
been one of the city lamp-posts; | am not clear. I have never ex- 
ainined into that since then. It is possible it was a city lamp-post, 
though. 

Q. You’ were within ten or fifteen feet of the western curb ? 

A. Possibly fifteen feet-—twelve or fifteen feet-—estimated distance. 
Of this I am entirely certain and entirely clear, that we were west of 
a center line drawn north and south on Bank street—had the horses 
in that line. 

Q. I have not any doubt of that. You are absolutely certain of 
it; but, now, when you got over to where you turned to go directly 
north, where, with reference to that particular point, was the light 
that was reflected out upon the street so as to enable you to see the 
curb and determine your distance from the westerly curb ? 

A. When we got to a point where I say we were west of a center 
line drawn through Bank street—west of a north and south line 
drawn through Bank street—we were nearly opposite this lamp, 
whatever it was. Whether it was a city lamp or whether it was a 
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private lamp I am unable to testify to, but it was a light of some 
kind that enabled me to see that we were well over on the westerly 
side of the street and could see the curb there plainly. 

Q. From the point where you’ began to go straight north there 

was some light that reflected upon the curb? 
107 A. Yes, sir; I could see the curb. 
Q. And from that point you went due north? 

A. From that point we kept about one position in the street. 
Then, as near as | could say, we were driving very nearly parallel 
with the eastern and western curb of the street. 

@. Now, how far had you gone in a northerly direction in going 
from the point of divergance on the easterly side to a point on the 
westerly side where you began to take a straight line? 

A. I suppose we had made northerly in crossing that way ; we 
had made northerly anywhere from fifty to seventy-five or eighty 
feet. 

Q. Now, could you see the curb all the ws ay along there? 

A. No, I could only see the curb when we were at this light. 
This light, whatever it was, seemed to be a pretty good one, about 
the best light I saw along there except the one at the corner, at the 
drug store. That was a pretty good light. 

Q. Did you notice any other lights along on Bank street ? 

A. Nothing that afforded any light. 

Q. Did you observe any lights on the east side of Bank street 
after you left St. Clair‘ 

A. It is possible rab were lights along in business places—noth- 
ing that afforded any light out upon the street. 

Q. Were there no gas lights on the easterly side of Bank street 
north of St. Clair? 

A. None that offorded any light upon the street. There were 
lights back in store rooms. There appeared tu be wholesale houses 
along there on the street, and at that time they were closed. There 
were lights in the stores, but nothing that afforded any light out 
upon the street. They were lights for watchmen probably in the 
stores, but they would maxe no lights upon the street. 

A. And your team was going at the same jog trot all this 

time ? 
108 A. Yes, sir; I think they kept a pretty uniform speed 
—e there. 

Q. Now, then, do you remember being asked a question at the 
last trial about how tm: iny miles an hour that would be—that is to 
say, a jog trot—and that you answered, “I suppose it would be a 
speed that would carry a person in the neighborhood of six miles 
an hour ”—not to exceed six miles an hour—is that correct ? 

A. Yes, sir; a jog trot is a speed 

Q. Never mind whata jog trot is. I ask you if that is correct? 


The Court: He asks if you said that before. 


A. I presume I said so. 
Q. Is it correct as to the rate of speed ? 
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A. I say now the speed might be anywhere from four to six miles 
an hour. You can take either hour of that you please. 
Q. You want to make that variation ip your testimony on the 
last trial and on this? 


Objected to. 


Q. Do you remember whether or not there was a gas light on the 
westerly side of Bank street? 

A. I have just been telling you about one. 

Q. You don’t remember definitely whether it was a gas light or 
a light from a building, do you ? 

A. I don’t remember whether it was a city light ora private light. 
I am rather inclined to the belief that it was a private light, because 
it was a pretty bright one 

Q. You do not remember seeing a city light there at all? 

A. I do not remember seeing a city light at that particular place. 
[ remember seeing a pretty fair kind of a light. : 

Q. Do you remember any plumber’s estublishment down there 
on the west side of the street? 

A. I think there was a plumber had a small shop there. 

®. Where was it with reference to the obstruction in the street ” 

A. The plumber was on the west side of Bank street, not far from 

half way between Johnson and St. Clair street-. 
109 Q. Was there more than one plumber’s establishment 
there ? 

A. I remember but one. 

Q. Were there any other stores than the plumber’s establishment 
with lights or jets in the windows that reflected out sufficiently to 
disclose the curb ? 

A. No, sir; nothing that threw out any light that tended to light 
the thoroughfare. 

Q. Could you see the curb while you were in the buggy at any 
other point than just this one at which you approached it? 

A. On the westerly side I only saw the curb distinctly at this 
place where this light was located. 

Q. Do vou remember being asked the question on the last trial, 
“Could you see the curb while you were in the buggy?” and that 
you answered, “ Occasionally as we passed a store. There were two 
or three little stores down there. They were on the east side, and 
we appeared to be pretty well over on the west side of the street. | 
know we were considerably past the middle of the street towards the 
west side. There were lights in those places of business, wherever 
those places of business were.” Is that all right? 

A. I am telling you the same thing in substance now. There 
was a light there. 

Q. So that there was more than one place in which the light was 
reflecting out on the street ? 

A. You could see lights in the buildings, but there was one place 
in particular where I could see. There was light strong enough so 
I could see the curb-stone. 
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Q. What do you say now as to whether or not you saw it from 
the reflection of the light from move than one store? 

A. I saw right in the vicinity of this light the curb very plainly. 
I have no recollection of seeing it at any other place, except 

right in what might be termed the immediate vicinity of 
110 ~—s the light. Whether it wasa private light or a city light I can- 
not tell you. 

Q. Do you remember seeing any other stores there at all with 
lights in the windows ? 

A. Right at the place where I crawled onto the sidewalk, after be- 
ing dumped out, there was alight back in the store. There ap- 
peared to be a drug store or a millinery store. I don’t know what 
it was. It was such a light as a watchman would keep back in the 
store; must have been a light forty or fifty feet from the front of 
the store. I saw that ligii That was the only one I saw in a store 
in the immediate vicinity. 

(. Anywhere along there? 

A. I was up in the neighborhood where the light was strong 
enough to enable me to see the curb. 

(. You do not know definitely whether that was a light ina 
store or from a lamp-post ” 

A. I do not know whether that light was attached toa store, a 
private light or whether it was a city light. I know it was a pretty 
good light. We passed right along there in the vicinity of that 
light where I could see the curb-stone.- I was enabled to see it by 
this light, whatever it was, whether it was a city light or a private 
light, whatever it was which enabled me to see the curb. That was 
a considerable distance this side of the place of upsetting there. 

Q. Now,then, you were going directly or nearly parallel with the 
westerly line when you struck this obstruction which capsised the 
buggy? | 

A. Yes, sir. 

Q. When the buggy was overturned you jumped, did you? 

A. I made no effort to jump. [ made an effort to land upon my 
feet. I hung onto the buggy as long as I could. 

Q. How long after striking there did you hang onto the buggy? 

A. After striking the obstruction ? 

(. Yes. 
11i A. Oh, it was a very brief time, I guess. 
(). The buggy was immediately overturned ? 

A. The buggy was over pretty promptly; yes, sir. 

(. Were you dragged any distance before you landed ? ‘ 

A. No, sir; I do not think I was dragged any, and the buggy did 
not go very far from where I landed. 

Q. About how far-was the buggy from where you landed ? 

A. I do not think it went twenty feet after upsetting. I do not 
think the buggy was over twenty or twenty-five feet away from me 
at any time. 

(. At the time it was stopped ? 
A. No. 
Q. How far did you land from the buggy ? 
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A. I dropped pretty close down beside the buggy. I suppose I 
barely cleared the buggy. The buggy was not over on its side when 
I left it. : 

Q. You saw it going and juinped out? 

A. I did not jump out. I held onto it as long as I could. 

Q. You did not make a leap, then? 

A. No, sir. 

(). And go some distance in the street to get away from it? 

A. No, sir. 

Q. How long did you remain on the ground at the place you 
landed ? | 

A. I did not lie there a quarter of aminute. I immediately made 
an effort to get up onto my feet. I did not know that my leg was 
broken. | 

Q. Finding your leg broken and that you could vot stand up— 

A. When [ could not stand up and walk out of the street I had 
to do the next best thing, and got down onto my knee that was left 
sound and my hands and I[ got out that way 

Q. How long did you remain on the ground where you landed 
before you began to crawl off? 

A. Q, not a quarter of a minute. I was afraid to remain 

there. 
112 Q. You thought possibly at that time of the night there 
would be vehicles passing up there ? 

A. I knew that was about the time of evening the trains were 
coming and going, and consequently carriages coming and going 
from the depot, and I thought that was not a very good place for 
me to stay and | had better get out of there. 

Q. How long did it take you to crawl to the curb? : 

A. A half a minute, probably. A man can do a good deal ina 
half a minute if he is a little scared. 

Q. How long did you remain on the curb before assistance came? 

A. I think Elwood was back to me within three or four minutes. 
It could not have been longer than three or four minutes after I got 
to the curb that he was there—came to me. 

Q. Now, it was so dark you could not see the obstruction from 
your place on the curb? 

A. imagined [ could see them. I knew there was something 
there that upset the buggy 

Q. What is you recollection ; could you see those obstructions ? 

A. I thought I could see something that looked like a box stand- 
ing up there. 

.). Something dark ” 

A. I think it is likely my imagination helped me some, because | 
recollect the hub of the wheel of the buggy striking something that 
gave forth a hollow sound like striking a box. The wheel never 
was upon anything. It was the hub of the wheel struck what- 
ever it was. The wheel never mounted anything except some sand 
or something of that sort that was lying in the vicinity. 

Q. Then the wheel did not go on top of the box? 

A. No; the wheel did not go on top of the box. 
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Q. The hub simply struck, and it was the running upon the sand 
pile that overturned the buggy ? 

A. That is my theory about the thing, but there was some sand 
or something there that started it up, and the same instant it 
113s struck this sand or in a very brief time after that the wheel 

struck the box. 

Q. Was not the overturning and striking of the box and the 
raising of the buggy wheel and the overturning of the buggy there 
almost simultaneous ? 

A. Well, it was a continuing of the same occurrence right on. 
There was no interval that one could detect. As I testified, I felt 
the buggy careen and then strike the box. 

Q. It was not owing to the box being there at all that the buggy 
was overturned there, was it? 

A. I suppose the box contributed a vortion of the cause. 

(). Will vou tell us how the striking of the hub of the buggy 
against the box could contribute to ils overturning? 

A. Yes, sir; I think I could make a little drawing that would 
illustrate that pretty thoroughly. 

(. Hew can it be done? Was the blow direct against the side? 

A. I do not know that it was. The box may have been standing 
up in a perfectly upright 

Q. It may have.been, but I want you to tell just exactly how that 
was, if you know. | 

A. I do not say that I know. I saw those things were there. | 
imagined, at least, when I was sitting on the curb, I could see those 
things were. there. 

Q. I do not care for your imagination at all; I want the fact; we 
are trving this case on facts and not on imaginations. 

A. I think it must have been pretty nearly as I say. 

©. What was the size of that box ? 

A. I was not near enough to it to tell you the size with any de- 
gree of accuracy. I saw the box. I imagined I could see it off in 
the dark there, a distance of some 22 or 23 feet from where | was 
sitting. 


Q. The only observation you got of the obstruction was 
114 + from your position on the curb, was it? 
A. The only observation I got of it. 
Q. How was it that you were able to tell at the last trial the size 
of that box against which the buggy ran and was overturned—sup- 
posed to be? 


Objected to. 


A. I do not know that I did undertake to. 

Q. Do you remember being asked at the last trial, “ Could, you 
tell from anything you saw how high that mortar box or obstruc- 
tion was?” to which you made answer, “It may have been two or 
two and one-half feet. I do not think it would exceed two and one- 
half feet in height.” 


Objected to. 


? 
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A. I think I answered in general terms, about as I have done at 
this time. It was an estimate. I did not go to measure it. I told 
you I never measured anything there. 

Q. You did not see it at all, did you, except as you imagined you 
saw it? 

A. I thought I could see it through the darkness. I think that 
I got something of a view of it when this carriage of the Bus Line 
Company came there and was making their turn to get into shape 
so that I could get into their carriage. I did nothing towards get- 
ting the carriage into position. I was sitting there and was ready to 
be put in when they got it into position. They had very good lights 
on that carriage and I think I may say that I saw the box and this 
rubbish pretty distinctly while that carriage was backing to get into 
position for me to get in. 

Q. Now, that is some testimony you did not think of at the time 
of the last trial ? 


Objected to. 


Q. State whether you said anything about seeing that box from 
the light of the carriage that came to carry you away at the time of 
the last trial. 

A. If I was questioned on that matter. 
115 . That does not answer the question. 
A. I do not recollect. 

Q. Is not that something that has occured to you during this pres- 
ent cross-examination ? 

Objected to. ; 

A. I think I had a saving clause in this way 

Q. That does notanswer my question. I object to your coming 
in and arguing this thing. 

A. I think I may say it is a partof my general recollection. I 
had no means of seeing anything distinctly any other way at that 
place. 

Q. Now,then,up tothe time that thecarriage came there with lights 
upon it you had not seen this box, had you, so as to be able to de- 
termine its dimensions ? 

A. No; I do not think I had. There was nothing about there to 
enable me to see it distinctly. 

Q. Did you not testify at the time of the last trial, in answer to 
the question, “ Do you remember of seeing it at all?” “Qh, yes; 
near the light in thestreetthere. I was close enough to it so I could 
see it?” 


The Court: Did you say that before ? 


A. I do not remember saying that. I may have said so, but 
I do not remember it now. 


(By Mr. SHerwoop:) 
Q. How wide is the buggy—how wide a track ? 
A. I think what we call a yankee track is about four feet eight 


inches. . 
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Q. Is that the dimension of this buggy ? 
A. I guess it is a regular vankee track buggy. In Pennsylvania 
our buggies are wider tracked. 

. When you were capsized you landed close to the buggy, did 
ou ? 

A. I could not have been very close—not right close up, for I 
would have dragged into the wheels. I must have gone a little 
distance away from it to have cleared it. When the buggy was ina 
careening position I certainly went far enough from it to clear it, 

because the buggy I do not think struck me. I have no 
116 remembrance of it striking me. 
Q. Were you thrown six feet from where the buggy stood 
in an upright position ? 

A. I think it is quite likely that I landed six feet from the right- 
hand wheel—the wheel which struck the box. 

Q. That would be a foot or a little over fifteen inches from the 
left-hand wheel, then ? 

A. Might have been twenty-four inches; might have been twenty- 
six. 

Q. Was it six feet from the left-hand wheel of the buggy ? 

A. No; I do not think it was. 

(. When you were on the curb did you look around any to see 
what was in the vicinity of the obstruction ? 

A. Well, I do not know that I looked to see whether there was 
anything unusual there more than an obstruction. I knew there 
must be an obstruction out there in the street. 

Q. Yet you could not see the obstruction ? 

A. Yes, sir; I think I could see it, but not distinctly. I have been 
telling you all the time that I could not see it distinctly. 

Q. You said you imagined you saw it. 

A. I suppose my imagination helped me some. I knew there 
must be something there ; otherwise I would not have been upset. 

®. You could not locate the distance it was at all from the curb, 
could you? You could not see it sufficiently distinct to make an 
estimate of its distance ? 

A. Not in feet and inches or anything like that. I could make 
something of an estimate. | 

Q. Did you make an estimate at the time as to the distance that 
obstruction was? 

A. I know I supposed it must be some twenty-five feet from the 
curb. 

Q. From the curb where you were and what you imagined to be 
the obstruction ? 


A. Yes, sir. 
Q. Did you see any lights around there ‘ ? 
117 A. No, sir; there were no lights on the obstruction—none 


whatever. 
Q. You took particular pains to observe that, did you? 
A. Indeed I did. 
Q. Did you look around to see whether there were any other lights 
ip the vicinity—any other lights except what you have gescribed ? 


a 
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A. I did not notice any others. 

Q. Did you notice one on the corner of Johnson street? 

A. If there was one there it was very dim ; I did not notice it. 

Q. You imagine it to be dim because you did not notice it? 

A. Yes, sir; if it had been a bright light it would have attracted 
my attention. 

Q. Did you notice any light in the building across the way—across 
Bank street, on the eastern side? 

A. I presume there were some of those little drinking places along 
there that had lights back in them. I don’t know that they had. 

Q. Did you notice any lights in the front window ? 

A. Nothing that cast any light out on the side of the street that 
would afford any guidance to a person going down the street. 

Q. Now, you took particular pains as you sat there on the curb 
to observe all these things ? 

A. I looked it over pretty thoroughly—as well as I could with 
the lights I had. 

Q. With a view to a lawsuit? 

A. No, sir; that thing did not enter my mind at thetime. That 
was a subsequent thought entirely. I was thinking about getting 
where I could be comfortable ; that was uppermost in my mind. 

Q. You were in pain? 

A. Yes, sir; and pretty mad, too. 

Q. Pretty bad? 

A. Out of humor; out of humor a good deal. 

Q. Are you still in business in Pittsburgh? 

A. I am interested in business in Pittsburgh; not taking any 
active part in the business, though, at the present time. 

Q. How long did you continue in business there ? 
118 A. I took an active part in our business until 1884. 
Q. Are those mills still running ? 


Objected to. 


Redirect examination : 

Q. Mr. Sherwood called your attention to the business you trans- 
acted in Cleveland on that day. You may state what it was. 

A. I was making some settlements with the Cleveland 


Objected to; objection sustained ; exception by plaintiff. 


Testimony of Dr. Proctor Thayer. 


Dr. Procror Trayer, called on behalf of the plaintiff, being 
sworn, testified as follows: 


(By Mr. Wiicox :) 


Q. Where do you reside? 

A. Cleveland. 

Q. What is your business ? 

A. Practicing surgery and medicine. 

. How long bave you been engaged in the practice of surgery ? 
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A. Since 1849. 

Q. I will ask — you remember the accident to Henry King in 
1879? 

A. I do. 

Q. I willask you if you were called to assist him at that time? 

A. I was. 

Q. Where did you find him and when did you go to see him? * 

A. I found him at the Kennard House, in the evening. 

Q. On the day of the accident? 

A. The day of the accident; soon after the accident. : 

4 State what condition you found him in. 

. I found him upon his bed, stripped. Dr. Sterling was there 
examining his leg and I ex: amined his leg. I found him pe a 
broken leg. It was broken close to the joint, the left leg, Iwill s 
There was no doubt about it at all, and it was understood Dr. a 
ling was attending, and I left. 

©. What was the condition of the leg as to inflam-ation ? 

A. There had not been time forthat yet. It was a recent affair— 
just occurred. 

Q. Did you undertake to set the bone or anything like that ? 

A. I should say not. I settled the question that the leg was 
broken, and left. I did not attend him. Dr.Sterling attended him. 

Q. Did you see him after that? 
119 A. Yes, sir; I think I went the next day to assist Dr. Ster- 
ling adjust it. I think I went two or three times to see him. 
He was taken out of the room I first saw him in and taken to 
another room and got him in a position where we proposed to let 
him remain until recovery. 

Q. You may describe to the jury the character of the j injury. 

A. This bone (indicating) seemed to be broken almost square 
across; could hear the crunching of the bones when the leg was 
moved—a thing we always get in broken bones. The leg was not 
very much swollen at that time, but after that the leg became enor- 
mously swollen. 

Q. Showing that the knee-joint was involved ? 

A. Probably. 

Q. What do you say as to the character of the injury, as to whether 
it is permanent or not? 

A. The fragments of bone may be united and it may be well 
enough, but there is a great variety of complications in fractures. 
There rai iv be a permanent disturbance. I did not see it enough to 
see how much it was disturbed. I saw him during the process of 
repair, as he got better, and I did not see him any more until I saw 
him here on the trial. I do not know how much he has suffered or 
what way he has suffered. I know the leg was broken near the 
joint. 

Q. Could you tell by a present examination as to its permanency 
or not? 

A. Some things I could tell. I never can tell whether a man is 
in agony or not. I can only feel deformities, bunches, or anything 
that is abnormal in the neighborhood of the fracture ; that is all 
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He may suffer pain all the time and I not know that, only as he tells 
me. 

Q. I will ask you if you have at any time examined the location 
of the accident on Bank street ? 

A. I did, that night. 

Q. What time in the evening was that? 
120 A. It was the fore part of the evening. I cannot tell the 
exact time. I was there but a few minutes and | went right 

from his room. I was told how it occurred and I went right from 
his room down in the neighborhood of where this was said to have 
occurred. I only know as I was told, that it was there. 

Q. Did you see the obstruction there on the street? 

A. It was a littledark. I did not see anything very definitely. 

Q. Did you go close to it? 

A. I did not go for that. I went to seeif there were any lights on 
the obstruction. 

Q. What was the result in regard to that? 

A. There was none there. 


Cross-examination by Mr. SHerwoop: 


Q. At whose request did you go? 
A. My own simply. No one suggested it. I knew there would 
be a lawsuit and I went to take care of the city. That is the fact 


Q. Interested in behalf of the city ? 

A. I was interested in behalf of the city. I had learned he was 
from Pittsburgh. He said nothing about a lawsuit. 

Q. Where was it you went from ? 

A. From the north door of the Kennard House up to Bank street, 
and I looked down toward the lake, and then I crossed over and 
went down the block on the corner of Bank and St. Clair—that stone 
building on the northwest corner. I went down there a ways so I 
could get both sides of the street, to see if there were any lights to 
indicate there were obstructions, and I saw none. 

Q. Then you did not go further down than the corner of Bank 
and St. Clair street- ? 

A. I said I did go further down. 

Q. How much further? 

A. I went down on that stone building—lI only went part way down 
that stone building—on the northwest corner of Bank St. There 
is a stone building—Mr. Hoy’s building, I guess. I think Mr. Hoyt 

built it. 
121 Q. On the northwest corner of Bank and what street ? 

A. Bank and St. Clair street- we are talking about all the 
time. I leoked down on the east side of Bank street, and I crossed 
over and looked down on the other side of the street, and there was 
no light whatever on that street—that is, no light that indicated ° 
there were obstruetions there. I went there for that purpose. 

Q. How far down Bank street did you go? 

A. I went, I say, part way down that stone building. 

Q. Can you estimate it in feet ? 
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A. No, I cannot tell you. It was not a very great distance. I 
could see a light standing on the corner, and see clear through to 
Lake street. I was looking for lights indicating the obstruction. I 
did not look for any other lights whatever. The street was dark. 
There could not have been, because I was looking for lights that 
would indicate the obstruction in the street. I had just the one ob- 
ject in view. 

Q. When you examined this fracture was there anything about 
it to indicate anything in an abnormal condition ? 

A. At this time the leg was not badly swollen. He was a large, 
fleshy man. It was so recent the leg was not badly swollen and, be- 
ing a square fracture, there was no special deformity. It was so 
near normal Dr. Sterling said to me, “ It is not fractured, from the 
fact there seems to be no deformity about it.” I commenced twist- 
ing the leg and we could hear this crunching of the broken bones ; 
but for that we would not have known it was broken. The joint must 
have been implicated, for he had a very large, swollen, and painful 
joint for a long time. 

(). Did you set the bone ? 


A. There was not much setting to do, for I say there was not any 


displacement of the bones. The splint was put on to keep it in 
its position. There was a great deal of inflam-ation. The joint was 
implicated some, puffed up here as big as a fellow’s head 
122 almost. Then he was transferred to another room, and he 
was watched to s¢e that the leg did not get out of place ; 
fixed up an apparatus for him, and he lay there in the room fora 
long while. 

(). Do you know how long ? 

A. No, sir. 

Q. Do you know what his condition was when he left the city ? 

A. The leg was fair. I know it was not fully recovered. You 
can ascertain from Dr. Sterling in regard to that, for I saw him but 
a few times. 

Q. If there are no complications connected with a fracture of that 
kind what is usually the result of the healing process restoring the 
limb entirely ? 

A. If there are no complications, if it is but a simple fracture and 
the bones are put in position, the probability is there will be a good 
result, as far as tle bone is concerned ; but there are really no two 
cases alike, and one may have a good bone and suffer all through 
life with neuralgia 

Q. What would be the effect, simply supposing it to be healed 
thoroughly ? 

A. If there is pain or weakness about the limb he would favor it, 
and -he would go limping on it, although there might be no de- 
formity. <A fractured limb will not be quite as it was before it was 
fractured. 

Q. Is there any reason why with a proper knitting of these bones 
the limb might not be used—the joint there might not be used ? 

A. Well, it might have been perfectly stiff if it had not been well 
managed. I think it was exceedingly well managed. There might 
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have been anchylosis—stiffness of the joint. I might say that in 
this point (indicating) right behind this bone here we have a large 

number of vessels and nerves that go down below that afford 
123 protection to the bone, and in the knitting of a fracture there 

is piled up callus about the fracture and we cannot expect it 
to be as strong as it was before. That callus may chafe and work 
upon the nerves and blood vessels in the rear, which could not oc- 
cur in front because the blood vessels are not there. That is a 
source of constant agony. ‘Those nerves and vessels will not stand 
any such mechanical disturbance. 


Redirect examination: 


Q. From such an injury to the knee, what effect would there be 
upon the circulation below ? 

A. There is a piling up of bone there, more or less, and it might 
be to the point of absolutely, for the saf-ty of the leg, to require 
amputation. 

Q. What do you say as to the treatment this case had as to being 
the most approved ? 

A. My dear sir, it was just as perfect as it could be made. Great 
pains were taken with him, and he was a good sort of a fellow, and 
there was no hinderance to prevent a doctor doing his whole duty. 
It is a very imperfect leg (here viewing leg), so far as the bones are 
concerned. I cannot get anywheres near them, but any one can see 
something has disturbed the circulation. 

(To Mr. King, the plaintiff:) Was this leg good up to that time? 

Mr. Kina: Yes, sir; | had a perfect leg. 

Dr. Tuayer: If there is nothing else to account for the present 
state of things, the injury we are speaking about did all this work, 
and it is a permanent and serieus injury to him. 

Q. What would be the result if he did not use bandages on this 
leg ? | 
A. If he did not use bandages he would constantly have ulcers 
on the leg in consequence of the disturbance of the cireulation. 
There is a difference in the size of his legs and there is a difference 
in their circulation. If he was well before, he is certainly in a worse 
condition than | supposed. 

Q. What do you say this length of time after the accident, 
124 finding the leg in its present condition, as to the injury being 
permanent? 

A. It will be permanent. He will never get over it. He has all 
the time to be on the lookout or he will have very serious ulcers in 
his leg, producing annoyance, suffering, and shorten his life. He 
must keep it bandaged all the time or wear a stocking, or use some 
mechanical appliance to keep open the circulation. He might get 
ugly ulcers, which would run him down. 


(By Mr. SHERWOOD:) 


Q. Of course, that is all based upon the hypothesis that the leg 
was perfect before? 
A. He says it was perfect. I don’t know. I never saw him until 
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that night. But the night I saw him there was no such an appear- 
ance of that leg as there is now. It was a good, fair, nice-developed 
leg. It was not swollen at that time. It takes a while for an injury 
to swell. This must have been pretty soon after the injury—I don’t 
think an hour. It was not so much swollen the next day, but after 
a day or two then it was as big as your head; it looked as though 
it would burst open. 


Permit from board of improvements of the city of Cleveland to 
K. Rosenfeld to build block No. 62, on Bank street, in said city, as 
contained in City Book of Permits of Board of Improvements, page 
643, was here offered in evidence on behalf of plaintiff, the same 
being objected to by defendant; which objection is overruled; to 
which ruling the defendant then and there excepted ; a copy of the P 
permit being as follows: 


Permit. 
i 
OFFICE OF THE BOARD OF IMPROVEMENTS, 
CLEVELAND, July 16th, 1879. | 
Permission is hereby granted to E. Rosenfeld to occupy a portion 
of the street, not exceeding one-third thereof in width, from the east } 
line, provided he use only one-half the sidewalk therein in- 
125 cluded, in front of: premises owned by same, No. 62, on Bank ) 
street, for the period of sixty days from the date hereof, for the | 
—— 


purpose of placing thereon building materials, subject, however, to 
the proxisions of the ordinance that he shall “ protect said materials 
with a sufficient number of lights from dusk until daylight during 
every day that the same shall remain thereon,” and in case he shall 
neglect the duty imposed by above provision he shall, “ in addition 
to the penalty imposed by this ordinance, be liable for all damages 
to person and property growing out of such neglect.” Said party 
must keep the gutter always unobstructed, and shall in no case use 
said street, under this permit, in such manner as to obstruct or in- 
terfere with the passage of street cars. This permit is revocable at the 
pleasure of the board of improvements. 
By order of the board: 


a 


W. E. SHERWOOD, Clerk. 


Also permit under date of September 19th, 1879, to Frank Koster- 
ing to occupy a portion of Bank street, not exceeding one-half, in 
front of the premises No. 62 Bank street, offered in evidence on be- 
half of the plaintiff. The same was objected to by defendant; which 
objection was overruled; to which ruling the defendant then and 
there excepted ; a copy of which permit being as follows : 


Permit. 
OFFICE OF THE BoARD OF IMPROVEMENTS, 
CLEVELAND, Ounio, Sept. 19th, 1879. 
Permission is hereby granted to Frank Kostering to occupy a 
portion of the street, not exceeding one-third thereof in width, from 
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\ the east line, provided he use only one-half the sidewalk therein in- 
cluded, in front of premises owned by Rosenfeldt, on Bank street, for 
the period of sixty days from the date thereof, for the purpose of 
| placing thereon building material, subject, however, to the provisions 
of the ordinance that he shall “ protect said materials with a su ffi- 

cient number of lights from dusk until daylight during every 
| 126 day that the same shall remain thereon,” and in case he shall 
neglect the duty imposed by above provision he shall, “ in 
addition to the penalty imposed by this ordinance, be liable for all 
damages to person and property growing out of such neglect.” Said 
party must bridge the gutters and keep them always unobstructed, 
| and shall in no case use said street, under this permit, in such man- 

ner as to obstruct or interfere with the passage of street cars. 

| This permit is revocable at the pleasure of the board of improve- 


. 


ments. 
By order of the board: 
/ [SEAL. | W, E. SHERWOOD, Clerk. 


The above is an exact copy of original permit. .- 
JOHN H. FAILEY, 
Pres’t Board of Improvements. 
Feb. 5tin, 84. 


Plaintiff also offered in evidence two sections of the ordinances of 
» An the city, contained on pages 219 and 220 of the Book of Ordinances, 
as follows: 

Sec. 4. No person shall place or cause to be placed on any street, 
lane, alley, or public ground any material for building purposes 
without the written permission of the board of city improvements. 
Such permission shall specify the portion of the sidewalk and street 
to be used and the period of said use, which shall not exceed two 
months, and in no case shall any person use more than one-half of 
the sidewalk and half of the street. The council may at any time 
revoke such license. At the expiration of the permission or on the 
revocation of it said person shall remove said material from the 
street. 

Sec. 14. Whenever any person or persons, whether contractor or 
proprietor, shall be engaged in the erection or repairing of any build- 

ing or other structure whatever within the city and shall 

127 cause or permit any building materials, rubbish, or other 
thing to be placed on any public street, lane, alley, or side- 

' walk, or other place in the city where persons pass and repass; and 
whenever any person or persons who shall be engaged in construct- 
ing any sewer or laying any gas, water, or other pipes or conductors 
in or through any of the streets, lanes, alleys, highways, sidewalks, 
or other places in the city where persons pass and repass, whether 
by appointment of the city or its agents, or as contractor, it shall be 
the duty of all such persons to protect, with a sufficient number of 
lights, the materials, rubbish, goods, wares, and merchandise, heaps, 
‘piles, excavation, or other things so caused or permitted by them to 
be or remain jn or at any of the places above mentioned, and in 
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such manner as to be distinctly seen by all passers-by, and to con- 
tinue such lights from dusk until daylight during every night while 
any obstructions of the above-mentioned description are allowed to 
remain in or at such places; and every person who shall neglect 
the duty imposed by this section shall, in addition to the penalty 
imposed by this chapter, be liable for all damages to persons and 
property growing out of such neglect. ; 


Testimony of Dr. Elisha Sterling. 


Dr. ExisHa STer ina, called by plaintiff, being sworn, testified as 
follows: 


(By Mr. W1ILcox:) 


Q. Where do you reside? 

A. In Cleveland. 

Q. And what is your business? 

A. Surgeon. 

. How long have you been engaged in the practice of medicine 
and surgery ? 

A. Thirty-five years. 

Q. Do you remember the occasion of the accident to Henry King, 
in November, 1879? 

A. I do. , 

Q. I will ask you if you were called upon to attend him? 

A. I attended him. | 

Q. Where did you first see him ? 

A. I saw him at the Kennard House, in a little room off the 

office. 
128 (. Immediately after the accident or soon after? 
A. Within twenty minutes, probably. 

Q. State in what condition you found him at the Kennard House. 

A. I found him on a small bed in a side room there, lying with 
his clothes on, just as he was brought in after the accident. Upon 
examination I found a fracture just below the knee. I brought 
some bones with me, and we can probably get at it quicker with 
them. ‘This (indicating) is the main bone of the leg, the femur, and 
this (indicating) is the tibia, the main bone of the leg below, and 
here is a small splint bone. There is the position of the bones. 
Here (indicating) is where the bone was broken. This bone was 
broken across here. This is a smaller bone than his. This is a 
bone from a young woman. This bone was fractured right thro’ 
here into the knee-joint at this point. The splint bone was broken 
here, but not dislocated. This is the knee-cap—the cap bone. Frac- 
ture was produced by stepping out on his feet; it was not prodticed 
by falling on his knee. Being a very heavy man and not conscious 
of the distance he was going to fall, he received this unusual frac- 
ture. On top of the knee-cap there was an abrasion of the skin. 
This was the result of fulling after the fracture. Shortly after I was 
called in Dr. Thayer came. He examined the leg and went off. I 
fixed Mr. King up that evening as well as I could, and about eleven 
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or twelve o’clock I came in, and he was suffering a good deal of 
pain. I gave him some morphine to quiet him. In the meantime 
a special bed had been prepared to put him on, and the next morn- 
ing Dr. Thayer came with me and we fixed him out. For ten or 
fifteen days the inflam-ation of the knee was so great we had to 
keep on ice dressings to keep down the inflam-ation; but everything 
progressed well, and I think about the thirtieth day—thirty or thirty- 
five days—after the injury he was sent by a special car to Pittsburgh. 
It was not a compound fracture. There was no opening or injury 
of the skin connected with it, but there was an injury to the 
129 joint, and there was a good deal of suffering, a man of his 
age and weight lying on his back for thirty days. 

Q. What was the effect in the knee-joint—about the fluids in the 
joint? 

A. Fora time there was the usual amount of swelling, but that 
was kept down by the application of ice water. 

Q. oe long was he there’? 

A. I think some thirty days he was under my care. He was sent 
on his bed to Pittsburgh. 

Q. You have seen him since that time, have you not? 

A. Several times. 

Q. He has consulted with you when in the city here? 

A. He has. 

Q. Do you know from your subsequent examinations what the 
progress of the case was for some time after that? 

A. As far as the trouble with the joint is concerned, he has al- 
most recovered; you might say the joint is as good as the other 
one, but it has left him with aswollen leg, from which he will never 
recover; he cannot. 

Q. You think his present condition is a permanent one? 

A. The swelling of the leg. He has to wear a bandage, and al- 
ways will have to wear one. 

Q. What would be the result if the bandage was left off? 

A. In six months he would have to go on crutches, and eventually 
have ulceration about the ankle, and finally what we call varicose 
ulcers. I doubt if in three months he would be able to walk. | 
judge from having seen him. I saw him last spring, and I thinka 
year or eighteen months ago I advised bim first to put on a band- 
age. The ankle then was very much swollen. All of which is the 
result of the fracture. 

Q. Perhaps I need not ask you what the effect was upon the cir- 
culation ; that is, perhaps, covered by your last answer to a certain 
extent ? | 

A. It retarded circulation, lying on his back. You see, 

130 nature, in reproducing, mending up a fracture, enlarges and 

deposits there, and the result of that was that it pressed on 

the large veins and arteries—the veins particularly—on the under 

side of the leg. That is what produces these large veins and swel- 

ling. To a certain extent the veins have restored themselves— 

that is,a collateral circulation. Inthe meantime it has left him with 
a permavent trouble, from which I know he never can recover. 
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Q. What do you say as to the result of the treatment being a good 
result ? 

A. It was better than could be expected. If he got well with a 
stiff knee it would have been considered good surgery. 

(. And the result is still better than that? 

A. Yes, sir. 

Q. What do you say as to the action of the knee and limb now as 
compared with the well limb? 

A. Ido not suppose it can be possibly as good; but still, so far 
as the result is concerned, he ought. to be satisfied. An injury of 
that kind twenty-five years ago would have been a matter of ampu- 
tation or a risk of life. There have been improvements going on 
in the profession the same as in everything else. 


Cross-examination by Mr. Ropison: 


Q. Are those bones one set—do they belong together ? 

A. Yes, sir. 

QQ. What do you call that upper bone ? 

A. This is the femur, the left side. 

®. And the other? 

A. The tibia. 

Q. The shin bone, you call that lower one, don't you ? 

A. Yes, sir; the shin bone. 

@. What is that other bdne ? 

A. This isa splint bone. It answers simply asa splint. It has 
no connection with the articulation of the knee-joint. 

‘Q. This is to regulate the foot somewhat, is it not? 

A. Yes, it holds the foot in place. It is a splint bone, the fibula. 

Q. ‘This was broken here and split there (indicating) ? 

A. Yes. 

Q. How do you account for splitting that through there? 
131 A. From the force brought on it in stepping—coming 
down directly. 

Q. This bearing on the outside pressed it out? 

A. It broke it right through here (indicating). 

Q. Eow deep was this fracture ? 

A. Right across entirely. 

. Was this out of place, fractured, or broken ? 

A. This was broken. This being bent down, there is a projection 
now. If yousee Mr. King’s knee you can see a projection there. The 
cap went on here. ‘The large muscles come over here and are at- 
tached there—the extensor muscles of the thigh. This has no other 
meaning, only as a sort of fulcrum. It is merely a fulcrum, a very 
nice arrangement. The fracture was caused by his coming on his 
feet this way (indicating). 

Q. That knocked that off, so that this must have been turned that 
way a little, must it not? If it had been square exactly up and 
down it would not have knocked that off, would it? 

A. Yes, sir; it would. Here is where the weight first came, and 
here was the fracture, and this was fractured, too. It all happened 
at once. His leg doubled up under him. It could not have hap- 
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pened in any other way. It broke in its weakest point, and that is 
across here. 

Q. But if it had not been turned so as to relieve this, this would 
have held that, would it not? 

A. No; it turned out a little. It must have to produce a fracture 
of that kind. You could get a fracture almost like that by coming 
directly on the knee, but a direct blow would have been so great as 
to have injured the tissues. 

Q. So you think that that was done by the foot striking onto the 
ground that way (indicating)? 

A. That, I think, was the first, because if it had been done by a 
direct blow there would have been some injury over the knee-cap. 

Q. How do you account for that other bone being broken? 

A. In thesame way. Thisisattached by strong ligaments to this 

part, and when this gives way here this must necessarily 
132 _‘ fracture somewhere. 
Q. Then, of course, all this fracture business and what you 
say about that simply comes within the law of mechanics? 

A. Entirely. I suppose that — Mr. King had known he was 

going to jump out of that buggy he would have jumped out with- 
out injuring that bone, but it was unexpected. It is one of those 
fractures that happen by accident. A man can break his leg slip- 
ping upon the ice. He does not fall and break his leg; he breaks 
iis leg and falls. Contraction of the muscles will fracture a bone. 
Now, where the muscles are perfectly prepared, intentionally, a man 
can make a jump and not break his leg, whereas if he is pushed 
accidentally and is not prepared the bone will give way. Now, from 
what I know of this case, | know that the injury must have hap- 
pened from accident; not from an intentional jump, but from neces- 
sity. The parts gave way, not being prepared for it, and a large 
weight coming upon it produced this fracture. I cannot account 
for it in any other way. It is an unusual fracture. It can only be 
accounted for in that way. 

Q. You made a very fine, successful surgical operation there, did 
you not? 

A. The profession did; thanks to the profession. I propose to 
keep up with the advancement in our profession. 

Q. You do not know of any special interception of the knee action, 
do you? 

A. The knee has but one movement, flexion and extension. 

Q. Is the action of his knee affected now or intercepted by this 
abnormal condition, inany way ? 

A. No, I think not. I do not suppose it is equal to the condition 
it was in before he received the injury, but he has a good serviceable 
knee, and, as I see Mr. King, he walks without a cane, which shows 
that he has got a good leg, as far as the injury is concerned. 

Q. And he has got a little more bone now than he had on the 
start, has he not? 

A. No, not a bit. 
133 Q. Did not the deposit there increase the size ? 
A. That was absorbed afterwards. 
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Plaintiff offered in evidence sections 4 and 14 (pages 219 and 220) 
of the Ordinances of the City of Cleveland, which are hereinbefore 
inserted ; received subject to objection. 


Testimony of Emanuel Rosenfeld. 


EMANUEL RosENFELD, called by plaintiff, being sworn, testified as 

follows: 
(By Mr. Wi1Lcox:) 

Q. I will ask you if you are the owner of the property on Bank 
street where this building was being constructed in 1879? 

A. Yes, sir. 

Q. It was constructed under your direction or order, I suppose ? 

A. Yes, sir. 

Q. Do you know anything about any obstruction whatever in 
sank street during the construction of that building? 

A. Yes, sir. 

Q. When did you commence the construction of that building ? 

A. I suppose some time in July, 1879. 

Q. How frequently were you about the premises during its con- 
struction ? 

A. Very seldom. 

Q. How many times, do. you suppose, during the building of your 
building ? 

A. I suppose I was there a few times a week. 

Q. When was the building finished ? 

A. The building, [ supvose, was finished the latter part of Octo- 
ber. I mean as far as the building proper is concerned, not the in- 


@. When was the outside.of the building completed ? 

A. The mason work was completed very soon after, because there 
was very little of it done inside. 

Q. Could you fix about the date? 

A. It commenced to get cold about that time, when they got 
through finishing. I can’t tell the exact date. 

Q. Do you remember about the time of the accident to Mr. King? 

A. Yes, sir. 
134 Q. What was there there at the time of the accident, if you 
know ? : 

A. There was a little bit of sand there, some refuse matter of 
bricks, I suppose—broken bricks—did not amount to much—and 
the mortar box and the lime box outside. 


Q. How long had they been there? 


Question objected to by defendants. The objection was overruled 
by the gourt, and defendants then and there excepted. 


A. I could not very well tell. 
Q. How long did you see them there? 
A. I could really not tell. 

(). Come as near as you can. 


i 
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A. I could not tell, for the reason that they always changed their 
materials and their tools, what they used in the process of building; 
so I never paid any attention. 

Q. About how long—whether it was a week or a month or two 
weeks or six months? 

A. I might have noticed them the week before, but I could not 
tell positively as to that, whether the identical box was there at that 
time. 

Q.- Might they not have been there two weeks before or a month 
before ? 

A. I could not tell you; I don’t know. 

Q. You say you were there two or three times a week ? 

A. Yes, sir; so I was. 

Q. From the time you got the permit? 

A. I never got that permit. 

Q. Did you not take a permit? 

A. Not for that purpose. 

Q. Did you not take this permit in July? 

A. No, sir; I did not. 

®. Who did take it? 

A. Mr. Kostering. 

Q. Was there not one issued to you in July? 

A. Mine was issued in May for digging the basement—the cellar. 


Cross-examination by Mr. SHerwoop: 


Q. Did you get more than one permit? 
A. No, sir; not to my knowledge. 
Q. Was there any building material put in the street under 
135 that permit issued to you? 


Objected to; objection sustained on the ground that the question 
is not cross-examination. 


Q. Do you know of any building material being placed in the 
street in July? 

A. Not that I know of; no, sir. 

Q. Do you know of any building material being placed in the 
street between the sixteenth of July and the sixteenth of September, 
the dates covered by this permit? 

A. There might have been later than July, because the fore part 
of the building was all in the basement. The foundation stones 
and cellar stones were all hauled right inside the excavation. 

Q. Do you know how long that lime box and mortar box stood in 
the street out there? 

A. I do not. 

Q. Was it placed there under your permit? 


Objected to. 
The Court: Leave out what he did under permits; he is not the 


judge of that. You must simply find out what he did. 


(To Wstness:) You did not place it there? 
A. No, sir. 
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Testimony of Frank Kostering. 


FRANK KosterinaG, called by plaintiff, being sworn, testified as 
follows: 
(By Mr. Witcox:) 7 
Q. What had you to do with the construction of this building on 
Bank street, on the property of Mr. Rosenfeld, in 1879? 


A. I had to do the whole entire mason-work on it. I was the = 
contractor. 

Q. I will ask you if you took out a permit from the city for that 
job? 


A. Yes, sir. 

Q. Do you remember when you took it out? 

A. I could not tell the date any more. 

Q. Do you remember the time of the accident to Mr. King? 

A. Yes, sir. 

Q. I will ask you if at that time there was any building material, 
mortar box, lime box, &c., in the street ? 

A. Yes, sir. 

Q. How long before that had there been obstructions of like 
character there? 


136 Question objected to by defendants. The objection was ‘ 


ne toeme. 


overruled by the court, and defendants then and there ex- 
cepted. 

A. It was.all there during the time we done the -brick-work and 
the plastering. | 

Q. How long did it take you to do the brick-work and the plaster- 
ing ? 

A. I think it was in the latter part of October when we started 
the brick-work. First, when we done the basement, understand, we 
had all the stuff in the basement; we had nothing on the street; 
we hauled the stone right into the basement. 

Q. It was there during all the time you were doing the brick- 
work and plastering? 


A. Yes. 


Whereupon the plaintiff rested. 


Defendant thereupon moved the court to direct the jury to return ? 
a verdict for the defendant, on the ground that no case had been 
made out against it; which motion was overruled by the court; to f 
which action and ruling of the court defendant then and there ex- 
cepted. f 


ee on 


And the said defendant, to maintain the issues on its part, offered 
and introduced the following testimony : 


I’RANK KOsTERING, a witness on the part of the defendant, being 
duly sworn, testified as follows: 
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(By Mr. SHerwoop:) 


Q. What is your business’? 

A. Contractor and builder. 

©. You were a contractor and builder in the fall of 1879? 

A. Yes, sir. 

(. And had the contract for the mason-work of Mr. Rosenfeld’s 
block on Bank street ? 

A. Yes, sir. 

Q. What was the size of that lot on which the building is erected ? 

A. I think it was forty-one feet and some inches by ninety feet. 

Q. How much of that lot was covered by the building? 

A. The whole, entire Jot. 

Q. What was the height of the building? 

A. Four story and a basement. 

Q. It is a brick block ? 

A. Yes, sir. 

Q. What was on either side of that building? 
137 A. On the north side was an old frame building at that 
time, and on the south side there was Mr. Schuepbach’s place, 
right on the line. I believe it was a couple of inches from the line. 

Q. In constructing that building where was the building material 
placed ? 

A. In the basement. We done the whole thing all in the base- 
inent. We had to drive right through the sidewalk and haul our 
stone and material in there till afterwards, in the brick-work—the 
superstructure work—we had it all outside on the street. 

Q. What other place was there for putting building material ? 

A. There was no other place at all. 

@. How much material was on the street on the 12th of Novem- 
ber, 1879? 

A. There was a mortar box and a lime box and some mortar— 
plastering mortar—that we made up just for the plastering, and there 
was a little sand there left, and a little bit of sand, what was left from 
making up the mortar. 

'Q. How much of the roadway was occupied by this building ma- 
terial at that time ? 

A. To my recollection, it was twenty-four feet when we measured 
it that time—that next morning. 

Q. Did you make a measurement of the distance into the street 
the material extended ? 

A. Yes, sir. 

Q. When did you make that measurement ? 

A. The next morning, about seven o'clock. 


(By the Court:) 


Q. Let the jury understand how that is. From the east side west 
twenty-four feet was occupied ? ; 
A. From the east side towards the west side, twenty-four feet. 
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(By Mr. SHerwoop :) 


Q. What was the occasion of your making the measurement there 
of the distance from the easterly curb to the outside of the building 


material ? 
A. The night before I understood there was an accident happened | 
there. I heard that there was an accident the night before. | 

138 Q. In making that measurement was there any memoran- | 
dum taken ? s. 

A. Yes, sir. 
(). And what was done? 
A. There was a plan drawed off from that memorandum what we | 
made there. | 
(. Describe the character of the material that was in the street | 
and how it was located on the 12th of November, 1879, the night on 
which vou heard an accident occurred. | 


A. A few days before we had it all shaped together. There was 
some rubbish close to the gutter—about a couple of frce from the 
gutter, so the gutter was clear. It laid there—perhaps a couple of 
loads of brickbats, etc., what was left. We cleaned it all together, 
and then we started to make some mortar for plastering, and the 
plastering mortar went clear up to the gutter, except just leaving 
the gutter open so the water could pass off, and the mortar box was 
standing from the gutter about four feet. Between the curb-stone 
and the mortar box was:about four feet, and then, I think, in the r 
neighborhood of four feet-—about the same space—between the mor- 
tar box and the lime box, and then there was the sand screens. 

(. What was the size of the mortar box ? 

A. I didn’t measure exactly. Generally we have them.about four 
by eight feet. 

Q. As you recollect that mortar box, what was the size of it—the 
length, breadth, and depth ? 

A. I always make them from four to eight feet. I have been 
doing that for years. 

Q. What was the length of that mortar box ? 

A. Eight feet. 

©. What was the width of that mortar box ? 

A. About four feet. 

Q. What was the depth of that mortar box ? 

A. About twelve inches. 


@. Which end of it was four feet from the east curb ? ; 
A. The four-feet side—the end of the box. 7 
139 Q. Where, with reference to the mortar box, was this 


sand ? 

A. On the other end. ‘ 

Q. Which is the other end? Describe it by points of the com- 
pass. 

A. The west end. On the west end of the mortar box was the 
sand laying. 

Q. Were there any bricks there ? 

A. No, sir; not there. 
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Q. In this pile of building material were there some bricks? 

A. No; no bricks. It was only just rubbish, you know—brick- 
bats that was left. 

2. Where, with reference to the mortar box, were the brickbats? 

. It was south from the mortar box about four or five feet or 

Pies and was laying in a pile around, you know. There was at 
least four or five feet between them. 

Q. On the south side of the mortar box ? 

A. Yes, sir. 

Q. Then, the distance between the west end of the mortar box 
and the lime box was how far, as you can remember? 

A. The mortar box stood about half way between the lime box 
and the curb. 


Mr. Wiicox: Answer the question. 


A. About in the neighborhood of four feet—something like that. 

Q. Describe the lime box. 

A. The lime box was one of those upright piano boxes. 

Q. What was its height ? 

A. I think in the neighborhood of four or five feet-something 
like that—and about two foot and a half wide, or something like 
that, and from four to five feet long—all of five feet long, they are. 

Q. What article was farthest west into the street ? 

A. It was the lime box. 

Q. What material of any description was about the lime box ? 

A. There was the sand the closest to it—the screenings what they 
had out of the sand—between the lime box and the mortar box, so 
it was connected with the lime box, on the east side of it. 

Q. State whether or not there was any sand on the southerly 
140 _ side of the lime box. 


Objected to as leading. 


a. State whether any other material surrounded the lime box. 
. No, sir; there wasn’t any. 

a State what the lime box stood upon. 
. Stood right on the bottom of the pavement. 

o. When did you first learn of the accident ? 

A. In the evening of that night when the accident happened, 
about nine o’clock ; I think somewheres in the neighborhood of nine 

o'clock ; I don’t think it was later. 

Q. How did you learn of the accident ? 

A. When I was just going to bed. I was going to bed early and 
somebody knocked at the door, and my wife she went out anda 
little boy called at the door 

Q. What did you do then ? : 

A. I dressed myself again and went down—went right down town 
on the car. 

Q. State in what condition you found the building material at 
that time. 

A. I found it just the same as I left it that night, except the 
mortar box was moved. 
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Q. In what manner was the mortar box moved ? 

A. At night the mortar box was standing square with the street— 
across the street, you might say—and that night it was moved kind of 
the other way. The smallest way was turned around—just twisted 
around to the southeast. 

@. How far had it been moved ? 

A. Oh, in the neighborhood of four or five feet-—twisted around. 
I could not tell exactly. I believe it was something like four or 
five feet. 

Q. State what light or other signals were there marking the ob- 
struction in the street. 


Objected to; objection overruled. 


A. There was a light put upon the lime box, and the light 
141 shone out plain enough so you could see 


(By the Court:) 

Q. When you went down at nine o’clock ? . 

A. Yes, sir; so I could see plain enough everything that was 
around there; and the gas-light was lit on the other corner, on the 
corner of Johnson street. 

(By Mr. SHERWOOD:) 

Q. Do you know who put the light on the lime box? 

A. I did myself. 

Q. When? 

A. In the evening, about five o’clock. 

Q. The same evening ? 

—. The same evening; yes, sir. 

Q. State whether or not the light that you found on the lime box 
when you visited that place at nine o'clock was the same light that 
you had placed there at five o’clock before. 

A. Yes, sir. 

Q. What sort of light did you place on the lime box ? 

A. It was a white light—a lantern—regular barn lantern, what 
we call it. 

Q. Where did you put it? 

A. I put it on the lime box. 

Q. How did you fix it? 

A. I had a stick all during the progress of the building nailed 
onto the lime box, all the time, where the lantern was placed. 

Q. Where on the lime box was it placed ? 

A. On the southwest corner of the lime box. 

Q. Was any one with you when you put that light up? 

A. Yes; there was three or four gentlemen there. 

Q. Who were they? 

A. There was Mr. Schott, | think—Fred. Schott ; he keeps a store 
there; and the others I can’t name them. I know them; they are 
both in the court here, but I don’t know their names. 

Q. What sort of night was it when you put the lamp up? 

A. When I put up the lamp it was raining hard. It just kind 
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of slacked up, but still it rained hard for about a quarter 
142 of an hour before and afterwards, but it just kind of slacked 

up when I hanged it up. I think so. It was raining hard. 
I couldn’t get hardly outside to it. 

Q. How much above the top of the lime box, if any, did this 
light hang? 

A. I think it was in the neighborhood of three feet. 

Q. State whether or not the material in the street could be seen 
from the reflection of the lights surrounding it? 

A. I could see it plain enough that night, and I should think 
everybody could see it, the way the light shined. 

Q. How far was the lamp-post on the corner of Johnson street 
from this obstruction ” 

A. Somewhere in the neighborhood of forty feet. I think the 
time when they measured it it was thirty-eight feet. I won't be 
exact about it. but still I think it was. 

Q. State what evidence of an accident you saw about that ob- 
struction when you visited the place at nine o'clock that evening, 
if you saw any. 

Objected to; objection sustained. 


Q. What else did you see, if anything, indicating a collision ? 

A. I saw a track of a buggy or a wagon; some kind of light 
wheels, the way it looked; and the way it looked to me they must 
have dragged the box around. They came alongside the curb and 
they made a short twist, and they came to the mortar box, and they 
must have made a short twist again and went around the other way. 


Objected to. 


Q. Tell us what you saw when you first went down there at nine 
o'clock. 
A. I foilowed the track, perhaps, some forty feet or something. 
@. Where was that track ? 
A. Right along the gutter; close to the gutter; about two or three 
feet off from the gutter, on the east side of Bank street. Then it 
came up to the mortar box, and it must have struck the 
143. ~=corner of the mortar box, and then it went west across the 
street, and then turned the other way, towards St. Clair street, 
back again, twisted the mortar box over some three or four feet, and 
then it led the other way again—the way it came from. 


(By the Court:) 
Q. That is, went east? 
A. Went east again. 

(By Mr. SHerwoop:) 


Q. State where, with reference to that mortar box, the track led. 

A. It struck it on the southeast corner, and then it twisted it 
around so it stood the other way, diagonally across through Bank 
street. It twisted all the width of the box around. 

Q. What was the night? 
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A. That night, when I was down, it was a clear night that time. 

(). Clear at nine o'clock ? 

A. Kind of a bright night it was, just that time. It wasn’t be- 
fore in the evening when I went home. 

Q. In what direction did you follow the track ? 

A. I didn’t follow it any further. 

Q. In what direction did you follow it? 

A. I only followed it across the road until I saw it led the other 
way. 
Q. State by the points of the compass which way you followed 


the track. 
A. I followed the track east again towards St. Clair street. 


(By Mr. Roptson :) 


Q. Is that east or south ? 
A. South, I mean. 
(By Mr. Snerwoop:) 

Q. Which direction did the track come from ? 

A. It came from the south and went west, and then it turned 
across. 

Q. What else, if anything, did you see there indicating an acci- 
dent ? 

Objected to; objection sustained. 


Q. Did you notice anything else ? 
A. I saw just pretty near opposite the lime box—somewhere in 
the neighborhood of eight or ten feet south from the lime 
144. box—I saw kind of a mass, as if somebody fell out—as 
if some accident had happened. The mud showed it. The 
street was very inuddy there. Somebody was along with me at that 
time. 
(). How were you able to see the tracks in the street ? 
A. From the light there—from the surrounding light around 
there. 
Q. How many tracks did you notice there ? 
A. Only just this one, specially, there. It was a double track—two 
wheels. 
Q. State what other lights, if any, on the street between St. Clair 
street and this point you saw. Did you see any? 


Mr. Witcox: Same objection. 


A. No; only I saw the light there on the other corner of Johnson 
St. burning. 

Q. Where, with reference to Mr. Rosenfeld’s block, is Johnson St. ? 

A. The sidewalk of the south side of Johnson St. leads about in 
the neighborhood of ten feet north of Rosenfeld’s building, right in 
front of one store there. There is a double store, and the crossing 
just leads about opposite the door. 

Q. I do not believe I got a correct notion of your description of 


that. 
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A. I say the south side of Johnson-St. sidewalk leads about in 
front of one store in the north side of the building. 

Q. Then do you strike Rosenfeld’s block about ten feet south of 
the north line? 

A. Yes; about that; ten or twelve feet ; something like that. 

Q. Where, with reference to that cross-walk, did the Jamp-post on 
the corner of Johnson St. stand ? 

A. The lamp-post was right on the corner where that crossing is. 
That time the crossing was different from what it is to-day. The 
crossing led just about in the center of that lainp-post at the time. 

Q. On which side of the crossing was the building material ? 

A. South of the crossing. It was right up to the crossing, 
145 you might say. 


Cross-examination by Mr. WILcox: 


Q. What time was it you went down there? 
A. I think it was about nine o'clock in the evening. 
Q. What makes you think so? 
A. Well, I know—it has always been in my mind that way. 
Q. What fixed it in your mind that way, originally ? 
A. Well, I must look to the clock. I came home in the neigh- 
borhood of ten o'clock. 
Q. Did you look at the clock ? 
A. I think I did; I am preity sure of it. 
Q. You were just going to bed, were you? 
A. Yes; I was going to bed. At night when I came home I was 
all wet through 
Q. Were you undressed ? 
A. Yes; I was undressed. 
Q. You remember of testifying in this case before, do you not? 
A. Yes, sir. 
Q. Do you not remember that on that trial you testified that you 
did not look at the clock ? 
A. I don’t know if I did or not. 
Q. What did the boy say to you? 
A. I think the boy said that there was a man killed there. 
. Who sent him ? 
. I don’t know. 
. Did you ask him? 
. No, sir; I don’t believe—— 
. Who was the boy? 
. I think it was Jake Heintz’s boy; that is what I understood. 
Did you know at the time who he was? 
No, sir. 
Did you ask him who he was? 
No, sir. 
Did you ask him who sent him? 
. My wife got kind of excited about it—— 
. Did you ask the boy who sent him? 
A. No, sir; I don’t think I did. 
146 Q. Did you ask him any questions ? 


OPOPOPOrPOrPoOro 


104 THE CiTY OF CLEVELAND VS. HENRY KING. 


A. Yes; I asked him if the man was killed. He says, “ Yes.” 
Q. How long after the boy was there did you start down town? 
A. Just as soon as I had my clothes on. 
(. How long did it take you to dress? 
A. Not long. 
Q. How long? 
A. About five minutes. I think it didn’t take me any longer 
that night. 
@. That was about five minutes after nine o'clock, then ? 
A. Well, I couldn’t tell 
(). Or in that neighborhood ? 
A. In that neighborhood it was. 
©. Where do you live? 
A. | live on Hayward street. 
(. Where is Hayward street? 
A. It runs off Prospect to Garden, next to Sterling. 
(. Whereabouts on Hayward street do you live? 
A. 61. 
(). Whereabouts is that on the street ? 
A. It is the third house from Cedar—east of Cedar. 
Q. How long does it take you to come down from your residence 
to Bank street ? 
A. When I came on the corner of Prospect I took the car. | 
think it takes about fifteen minutes from the corner of Hayward. 
Q. Does it not take longer than fifteen minutes ? 
A. Fifteen or twenty. I ‘don’t think it takes any longer than 
fifteen ; about twenty minutes, I guess. 
Q. How long did it take you to walk from your house to Prospect 
street ? | 
A. 1 don’t think over five minutes. 
Q. How long did you wait for a car? 
A. I didn’t wait for acar. I ran for it yet. The car just came. 
@. Where did you get off the car ? 
A. At the corner of Bank. 
. How long did it take you to walk down to the place of the ac- 
cident ? 
A. It wouldn’t take over five minutes. 
Q. Was anybody with you? 
A. My little boy was with me. I didn’t know it, only I 
147 _— learned it afterwards, last spring, and he knowed all about it ; 
and he went along with me, and I never thought of it at all. 
Q. You testified before you were alone, did you not? 
A. I don’t know if I did, but I learned that the little boy knowed 
all about it. 
Q. How old was your little boy? 
A. He was then eight years. ° 
Q. And you didn’t know he was with you? \ 
A. Well, I had never thought 
Q. You didn’t know that he was with you at the time? 
A. Well, I know it now, and I knowed it then when he told me. 
Q. You did not know it then? 
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A. I didn’t think of it then. 
Q. Was anybody else with you? 
A. In going from home? 
Q. Was anybody else with you when you got down to the place? 
A. Yes, there was. 
Q. Who was it? 
A. That is more than I could tell you to-night. 
Q. Why can you not tell us? 
A. When I got into Schuepbach’s place—I went into Schuep- 
bach’s place and asked if there was 
Q. You need not state that. I am simply asking who was with 
rou. 
A. I couldn’t tell you who it was. 
Q. Where did you find this man that was with you—this myste- 
rious fellow? 
A. In Schuepbach’s place. 
Q. Then he did not come down with you? 
A. No. 
Q. What was the first thing you did when you got down there? 
A. When I went down there [ went right into Schuepbach’s place. 
Q. Did you not examine the obstruction at all before you went 
into Schuepbach’s place? 
A. I looked over the place. 
Q. Did you not go out and feel around ? 
A. Not then, right off. I just overlooked it. When I came up 
there I went into Schuepbach’s and asked what they knew about it. 
Q. Who was with you when you were examining those wagon 
tracks you have been talking about? 
A. Well, there was lots of these green Germans in there at the 
time. 
148 Q. I do not ask you who was in the saloon. I ask you 
who was with you when you were examining these wagon 
tracks ? 
A. I couldn’t tell who the man was. There was a whole crowd 
of them came out and stood on the sidewalk. 
Q. Was there anybody with you when you were examining those 
tracks? 
A. Yes, I believe there was. 
Q. Who was it? | 
A. I couldn’t tell the man’s name. I was not acquainted with 
the men that was in the saloon there. 
| Q. Were you acquainted with the man that was with you when 
you were examining the tracks? 
. No, sir; I don’t think I was. 
Did you ask him who he was? 
No, sir; I thought Schuepbach knowed him. 
Did he help you examine the tracks? 
Well, we cake look over it. 
Did he assist you in examining the tracks? 
. Not assist—nobody assisted me. 
What did he do towards Jooking at the tracks? 
14—361 


OPOPore> 


106 THE CITY OF CLEVELAND VS. HENRY KING. 


A. Nothing. Nobody didn’t do anything. There was nothing 
to be done. 

Q. What did you do? 

A. I just looked at the thing and that was all. 

Q. Did you bend down to the ground? 

A. No, sir; I don’t think I did. 

Q. What do you say, whether you did or not? 


A. I say I didn’t. 
' 


Q. You say you followed those tracks about forty feet? 

A. I think I did. 

@. On the east side of the street? 

A. On the east side of the street. 

Q. And then I understood you to say the tracks turned and went 


across the street towards the west ? 
A. ‘Towards the west. | 
Q. And then turned towards the Kennard House again ? : 
A. Yes, sir. | 


@. That is south ? 
A. Yes, sir. | 
(). That’s a fact, is it? 

A. No; the track came from the south. 

Q. Were there any other tracks there except these ? 
A. So soon as they got away from the mortar box there was other 


tracks following in there again at that time, and I couldn’t follow it 
any farther. 
149 (). There were other tracks in there, are there? 


A. Yes; and then it went off. 
Q. What kind of tracks were they ? 
A. They looked like a buggy-wheel tracks. 
. Did you measure them ? 
A. In the neighborhood of an inch and a half, or something like 
that. 


Mr. SHerwoop: Which tracks are you speaking of? 
Mr. Witcox: The only tracks he has spoken of. 


Q. You didn’t measure them ? 
A. A man could see if it was a big cart. 
(. You didn’t measure them ? 


A. No; I didn’t measure them. | 

Q. Did you see any tracks of horses’ hoofs ? | 

A. There was a mess right there, close to the lime box. f 

Q. I did not ask you about that. Did you see any tracks of horses 4 
there? 


A. Yes, sir. . 
Q. How many? 

A. Oh, quite a lot of them. 

Q. How many horses would you judge had been there? 
A. I don’t know. Maybe it was only one or two, so far as I know. 
Q. What kind of pavement was there on Bank street at that time ? 

A. There was a block pavement there. 
Q. Nicholson pavement, was there not? | 
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A. Yes, sir; and the side was stone. 

Q. That is, a wood pavement, and the side was stone? 

A. Yes, sir; I think that that is the way it was at that time. 

Q. The building that was being constructed at that time was on 
the south side of a building that also belongs to Mr. Rosenfelt, was 
it not? An old building stood there, did it not, before? 

A. No. 

(). Was this the only building that belonged to Rosenfelt? 

A. I heard afterwards he bought in the rear of it, but not at the 


Q. I am talking about the side. 
A. No; not what I know. 
2. There is a brick building standing next, is there not? 
A. That was built afterwards—the following year. 
150 Q. Which way, north or south? 
. A. North. I think it was built that winter yet. 

Q. You did not make any measuremeut that night at all, did you? 

A. No, sir. 

Q. How long did you stay there? 

A. I did not stay there very long. 

Q. Where did you go from there? 

A. Went home. 

Q. You said you were the contractor who had the job of putting 
up this building? 

A. Yes, sir. 

Q. Did vou make any further investigation than what you have 
told us about this accident, or whatever accident happened there? 

A. Only what I learned next morning. 

Q. You were somewhat interested in the matter, were you not? 

A. I should think so. It was my stuff that was on the street. 

Q. You are somewhat interested now, in this matter, are you not? 

A. Well, I don’t know if I am or not. 

Q. You have counsel employed here, have you not? 

A. Yes, sir. . 

Q. Did you testify on the other trial that that mortar box was 
moved ? 

A. Yes. 

Q. Are you sure about that? 

A. I thiyk I did. 

Q. Will you be positive? 

A. I don’t know; I think so. 

.Q. I will ask you if on the other trial you were not asked this 
question, after stating that you went down there: “Describe what 
you saw when you went there;” and did you not answer: “I found 
a lantern burning all right, and that is all I found there, and the 
material in the same place.” Is not that the exact language of your 
testimony before? | 

A. Maybe it isso. If it is there, it must be so. 

Q. Is your recollection now better than it was then, as to what the 
facts were ? 
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A. Maybe it never was asked of me, but still I knowed it all the 

same, that it happened that way, the way I stated now. 
Q. Is it not a fact that you sat here at the table and heard 
151 other witnesses testify to the moving of the box after having 
testified ? 

A. Yes, sir. 

Q. And did not that change your notion of things? 

A. Oh, no. 

Q. Did you say that you made the measurements the next morn- 


A. Me and Mr. Uh! did. 
Q. Did you make them yourself? 
A. We two together. 

Q. Did you take the figures? 

A. Mr Uhl did. 

®. You did not? 

A. No, sir; he made the figures; that is my impression. 

Q. Did you measure those things as you found them the next 
morning ? 

A. Yes, sir; not the mortar box. We placed it the way it stood 
there on the plan, but still we measured just how far it stood on the 
street. 

Q. You moved it, did you?: 

A. We moved it in the same place back again. 

Q. How could you tell where it stood if it rained all night? 

A. It did not rain all night after that. 

Q. How deep was the mud there that night? 

A. It was regular slush there. 

Q. How deep? 

A. I should think about a couple of inches, some places, and 
some places maybe more. The Nicholson pavement was all mud 
there. 

Q. Was it the rotten Nicholson pavement that you call mud? 

A. Yes; it was all slush. 

(. It was that that the wheels went into, was it? 

A. Yes, 1 guess it was. 

Redirect examination: 

Q. What was in the lime box, if anything? 

A. I believe there was not anything in it. It is my impression 
the mortar was all slacked up. 

Q. Was there anything in the mortar box ? 

A. No, sir. 

Q. How much sand was there there ? 
152 A. There may be a load or something. There was not 
much there. There was just siftings, about six.or seven 
loads of sand that they got up. 
Q. How high was the pile of sand ? 
A. Oh, it was just alongside—about that high, you know. They 
throw it out when they sift the sand. 
Q. Up against anything? 
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A. Against the lime box. 

Q. On the east side? 

A. East side, between the lime box and the mortar box. 

Q. What was the condition of the street at the place where you 
saw the tracks? 7 

A. It was slush—mud, you know. The street was in bad condi- 
tion, anyhow—the Nicholson pavement was. 

Q. State whether or not the lamp was the same as had been hung 
there on previous nights. 


Objected to; objection sustained. 
Q. Where did you get the lamp? 
Objected to; objection overruled ; plaintiff excepted. 


A. We got it from Mr. Schott. He bought it—— 

. Who was Mr. Schott? 

A. He kept a store at that time in the Howland block, across the 
road, 

Q. Where is the Howland block ? 

A. About across the road from Schuepbach’s place—pretty near 
opposite Rosenfeld’s and Schuepbach’s there. 

Q. When did you get the lamp from Schott? 


Objected to; objection overruled, plaintiff excepted. 


A.. That evening, about near to five o’clock—quarter to five; some- 
thing like that. 
Q. Where were you when you got it from Schott? 
A. He went across the road and bought it and handed it over to 
me. 
153 Q. How did you happen to go to Schott for a lamp? 

A. That evening I went to hang up the lantern and I could 
not find it, and it just started in heavy rain, and I ran over in Mr. 
Schott’s store and asked Mr. Schott if he had a lantern. He said, 
“No, I ain’t.”. “ Well,” said I, “gosh, I want a lantern somewhere.” 
“ Well,” says he, “ I will go across the road and buy you one. I can 
buy it, selene, a little cheaper than you can.” ‘There was a crock- 
ery store on the other side of the street,on Bank street, and he 
bought it there and gave it to me. He went and bought a lantern 
across the road and handed it over to me, and I paid him sixty cents, 
[ think it was, and we filled it, I think, in his store, that evening; 
I think we did. Then, after we had it filled, there was a couple of 
more fellows in Schott’s place, and he was just ready to close up and 
gc home, and they went across the road with me and saw me hang 
it up and stayed there while I was hanging it up. That is the way 
the whole thing was done. 


Recross-examination : 


Q. How are you able to swear that that was the same night? 

A. I should think any man could swear to it. 

Q. Is that the only reason you can give for it? 

A. I think that is about the only reason. I know that night there 
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accident. 

Q. You said in answer to Mr. Sherwood that you thought the lime 
had all been slacked up that night and there was very little in the 
lime box: is that a fact ? 

A. I don’t think there was, I said. 

©. How much lime and mortar did it require to plaster that 
building ? 

A. There was only very little plastering in that building. 
). Answer the question. 
A. That whole building, you mean? 
(). Yes. 
A. We did not plaster the whole building. 

(). What you did plaster? 
154 A. We only had about twenty-five bushels of lime slacked. 
(. How much do you slack at once? 

A. The box will hold about five bushels. 

(. How often do you slack it ? 

A. Only slack it once. 

®. I do not mean how often you slack the same lime, but how 
frequently do you slack it? 

A. Why, so quick as they get a box mixed, and then slack again. 

. Tell us how long that would be. 

A. It takes perhaps an hour to slack a big box of mortar. 

Q. How long a space between the times when you slack lime to 
make up mortar? 

A. They slack it up so quick as they get the box empty; they 
put 1t In again. 

Q. How long does it take to get it empty ? 

A. Well, one man, it takes him about an hour to make a box of 
mortar; all of that. 

Q. How long does it take to use that up? 

A. That all depends how many men is working at it. 

(. How long did it take on this job? 

A. You understand, this mortar after it was slacked was put on a 
pile and stood there. 

Q. How long did it stay there? 

A. We didn't use it at all. We piled it up. 

@. Had you not used any at all? 

A. Not of that mortar. 

Q. You said you had about twenty-five bushels of lime there ? 

A. Yes, sir. 

(). And you slacked about five bushels at a time ? 

A. Yes, sir. 

Q. Before this night when did you last slack lime and make 
mortar ? 

A. It was, I think, about two days before when this mortar was 
made up—all in one day. 

(). Before that time when did you have a slacking ? 

A. We wasn't working there for some time, you know; we was 
thro’ with all the mason-work. 


was the accident, and I should think I would never forget the 
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155 Q. About how many days? 

A. I think we was not working there for a couple of weeks 
before, except two days before. There was laborers cleaning up, 
and so on—cleaning out the cellar. 

Q. Then it was about two weeks before that time when you made 
the last batch before ? 

A. Yes, when we got through mixing the mortar. 

(). Prior to that time when did you make the last batch? 

A. We were making there for a couple of months, every day, right 
along. 

Q. You did nut have but one mortar box, did you ? 

A. That is all we had there. 

(. And one lime box ? 

A. Yes. 

©. This same lime box and same mortar box ? 

A. Yes. 

(. All the time? 

A. All the time. 

Q. Do you remember where you filled that Jantern ? 

A. I think it was in Schott’s store. 

(. What did you think about it on the other trial? Do you re- 
member ? 

A. No, I don’t. 

Q. Don’t you remember that you testified on the other trial that 
you went out and got the oil in another place and filled it yourself? 

A. We always kept the oil in the cellar. 

Q. Did you not so testify before? 

A. I don’t believe I did. I think we had an oil jug. We had it 
in a two-gallon jug; something like that. We had it in the base- 
ment there, and I went and got the oil. 

Q. What kind of light had you there previous to this night? 

A. We had red lights there all the time. 

Q. What kind of a light was this you claim you put up there? 

A. White. 

Q. Why didn’t you put up a red one? 

A. I could not find it that night. 

Q. You usually put up red lights, do you? 

A. Yes, sir; all the time. 

156 Q. Is that your habit, to use red lights or such things in 
buildings ? 

A. Yes, sir. 

©. You said, in answer to Mr. Sherwood, that the mud, as you 
called it, was slush ? 

A. Yes, it was. 

Q. That means it was soft? 

A. Soft. 


Testimony of Frederick Schott. 


FREDERICK Scuort, called by defendants, being sworn, testified as 
follows: 
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(By Mr. Suerwoop :) 


Q. What is your business ? 

A. Bottled supplies. 

(). Where is your place of business ? 

A. 133 Bank. 

(. Where were you in business and what was your business in 
November, 1879? 

A. In the same business, but across the street, at 61 then. The 
numbers have been changed since then. 

Q. Where, with reference to the building of Mr. Rosenfelt, on 
Bank street, was your place of business in November, 1879? 

A. He was 57, I think, and I was across the street, 61, 
Q. How far was your place of business from Johnson street ? 
A. I think about forty or fifty feet. I was in the corner block. 

@. Whose block was it? 

A. Waring’s block it was called then. 

Q. Who occupies that building now ? 

A. Hurlbut. 

Q. Was Waring’s block the whole corner there ? 

A. Yes, sir; there was three stores in it. 

(). Do you remember an accident that occurred in front of Mr. 
tosenfelt’s building on the evening of the 12th of November, 1879? 

A. Yes, sir. 

Q. When did you first hear of it? 

A. The next morning. 


Q. What do you know as to there being any building material or | 


obstruction in the street in front of Mr. Rosenfelt’s on that day? 

A. There was a lime box, I think, and a mortar box, and some 
sand, as near as I can remember. 

Q. State whether or not you had seen them on the day of the 

accident. 
157 A. Yes, sir; I seen them that day. 
Q. How much of that street was occupied ? 

A. I should think about one-third. 

(. State, if you know, whether or not any lights were placed upon 
any part of those obstructions in the evening of the 12th of November, 
the evening of the accident. 

A. I helped fill the light and saw it put up the night before the 
accident, and bought the lamp the same day. 

(). What sort of a light was put up there? 

A. A lantern. 

Q. What kind of a lantern ? 

A. I believe they call them tubular lanterns; I don’t know. 

Q. That is, round? ; 

A. Yes, sir. 

Q. A railroad lantern ? 

A. No, sir. 

Q. Where was the light placed ? 

A. On the lime box. 

What part of the lime box ? 
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A. On the outside, as near as I can reeollect. 
2 How was it attached to the lime box? 
. A stick nailed to the lime box and hung on the stick. 
Q At what time was this light placed there ? 
. I generally go home before six, and it was before that hour it 

was vial there. 

Q. Were you there when the light was put up? 

A. I seen the lantern hung there; yes, sir. 

Q. Who put it there? 

. I think Mr. Kostering. 

*) Was any one else there at the time? 

A. 1 don’t remember. 

Q. What kind of a night was it, do you remember? 

A. No, sir. 

Q. State whether or not the material could be seen from the light 
reflected by this lantern. 

A. Certainly it could be seen. 

Q. How far could that lantern be seen by one going north on 
Bank street? 

A. I should think you could see it from St. Clair street; I could. 

Q. How far above the top of the lime box did this lamp 

hang? 

158 A. A foot or two. 


Cross-examination by Mr. WiLcox: 


Q. Whom have you talked with about this case? 

A. I have not talked with anybody since this last suit; have not 
heard of it since, until this morning at eleven o’clock, was the first 
that I heard it was going on. 

Q. Whom had you talked with about it at the time of the last 
suit? 

A. I heard about it in Rosenfelt’s. 

Q. Whom did you talk with ? 

A. Mr. Rosenfelt and that gentleman there (Mr. Sherwood). 

Q. Anybody else? 

A. I don’t remember whether I have or not. 

Q. Did not talk with Mr. Armstrong about it. 

A. I might have. 

Q. Did you? 

A. I don’ t remember whether I did or not. 

Q. When did you talk with Mr. Sherwood about it? 

. He came in my store before the last suit. 

Just previous to the last suit? 

Yes. 

That was about a year ago? 

. I guess so; I don’t know how long ago it was. 

. Did you talk with anybody prior to that about it? 

. I don’t know whether I did or not. 

. Don’t you remember ? 

. No, sir. 

. When was your attention first called to this matter? 
15—361 
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A. When Mr. Rosenfelt told me he guessed there was going to be 
a lawsuit about this case. 
©. That was about seven months after the accident, was it not? 
A. I don’t know; it might have been. 
@. About the time the lawsuit was begun ? 
A. I suppose so; I don’t know. 
Q. You say that you guess about a third of the street was occupied 
by material on that day ? 
A. Yes, sir. 
@. You did not measure it, did you? 
A. No, sir. 
Q. There was nothing to call your attention to it, was there ? 
159 A. Nothing, onlv I saw teams passing by the stuff 
Q. Did you see it every day ? 
A. Every day. 
Q. How long? 
A. Might have been three weeks; might have been six weeks; I 
don’t know. 
(). Was it more than three? 
A. I say it might have been three, and might have been six. 
4 But you saw it every day there ? 
. I saw it every day I was down there; yes, sir. 
° You were there every day, were you not? 
A. I might have been away some days. I get out of town some 
days. 
Q. Asa rule, you were there every day? 
A. Yes, sir. 
(). Aud, as a rule, you saw that material there every day, dia: you? 
A. 2 es, sir. 
Q. Was it the same kind of material that you saw this day ? 
A. No, sir; there was sand and the box and the mortar box. The 
brick was pretty much cleared away. 
Q. When you say “box” you mean the lime box? 
A. Yes, sir. 
(. The lime box and mortar box were there all the time? 
A. Yes. 
Q. But you did not take any measurements whatever ? 
A. No; I did not take any measurements. 
Q. On which side of that lime box do you say that light was 
hung? 
A. On the outside, as near as I can recollect. I think it was on 
the west corner. 
Q. The corner that you would first come to coming from the lake? 
A. No, sir; coming the other way. . 


(By Mr. Roptson:) 


@. Southwest corner ? 
A. Southwest corner. 
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(By Mr. Witcox :) 


, a, Then it was not on the side of the box, was it, as you testi- 
ied ? 

A. It was on the corner of the box, I said. 

®. Are you sure that it was on that corner? 

A. As near as I can recollect. 
160 Q. What time did you say you closed up? 
Closed up before six o'clock. 
Q. You did that every night, did you not, as a rule? 
A. Generally, yes. 


Redirect examination : 


Q. Was there not room for wagons and vehicles to get through 
on the west side of the street without difficulty ? 
A. Yes, sir. 


Testimony of Christian Schuepbach. 


CHRISTIAN SCHUEPBACH, being sworn, testified : 


(By Mr. Rostson :) 


Q. You live on Bank street, in the city? 

A. Yes, sir. 

Q. State whether you lived there in 1879. 

A. Yes, sir, and since. 

Q. Where do you live with reference to Rosenfelt’s block ? 

A. Joining there. 

Q. On which side? 

A. The south side. Rosenfelt’s is north from my place. 

Q. State whether you know anything about an accident that oc- 
curred in front of Rosenfelt’s at the time they were building there. 

A. Yes, sir. 

Q. What do you know about it? 

A. We was in the house and somebody hollered, and then we went 


Q. What business were you in? 

A. We keep boarding-house and hotel—lodging. 

Q. You say somebody did what? 

A. Somebody hollered outside, there was an accident, and I went 


Q. About what time was that? 

A. That was after supper, about between seven and eight, I guess. 
Q. What did you see out there when you went out? 

A. I saw a buggy drove off just when I came out; one man 


jumped right in the buggy and they drove off. 


Q. Did you see anybody that was hurt there? 

A. No. 

Q. Do you say the buggy was going off or standing there? 

A. Just when we went out a man jumped in and they drove off. 
Q. One horse or two? 

A. Two horses. 
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161 Q. Which way were the horses facing ? 
A. South, a little south west. 
Q. State what you did when you were out there, if anything. 
A. I went out in the street; I saw the tracks. 
Q. You made an examination, some of you? 
A. A little, not much. 
@. You saw tracks of what? 
A. Tracks of a buggy. 
Q. State what there was out there in the way of materials, or 
mortar box, or lime box, or anything of that kind. 
A. There was sand, a mortar box, and a lime box there. 
©. Where were these tracks with reference to the mortar box ? 
They made a curve right there. They came on the east side— 
they came down and curved. 
®. On the east side of the street ? 
A. Yes. 
Q. Did they curve before they got to the mortar box ? 
A. I suppose the horse was right close to it. 
(). State whether the tracks led to the mortar box. 
A. Yes; it must have struck; the mortar box was moved a little 
bit. 
Q. Whereabouts on the box did that track strike the mortar box ? 
A. On the corner—the east corner. It turned round as tho’ it 
struck on the corner of the box. 
@. The corner towards the sidewalk or the other corner ? 
A. The corner towards the sidewalk. 
Q. State whether you noticed whether the mortar box had been 
moved. 
A. One end was moved a little. 
Q. What kind of an evening was that—whether it was rainy or 
clear ? 
A. It was not raining at that time, but it did before; it was wet. 
It rained during the day; it was wet. 
Q. State whether you saw anything upon the ground there that 
attracted your attention. 
A. We saw kind of a muss; the mud was not deep. 
Q. What do you mean by “a muss?” 
162 A. Well, that something happened there. 
Q. State whether you saw that in the wet mud or otherwise. 
A. In the mud. It was raining before, and so it was a little mash; 
that was all. 
Q. When you went out there and saw the buggy, where was the 
buggy with reference to the mortar box? 
A. Oh, it was off a little. 
A little off of the mortar box ? 
A. Yes. 
@. State what sort of a buggy it was. 
A large top buggy, with the top down. 
Q iiow near to the curb on the east side of the street were these 
buggy tracks? 
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A. They came down, I guess, about five or six feet, to the east 
end of the curb. 

. Describe the track. 

A. I saw it made a curve in front of my house. It must have 


come down 
Q. State whether you saw the track before it started to curve. 
A. We could see the track around this curb-stone, and then right 
in front of my house it made a curve. 
Q. When it came up there how near did it run to the east curb- 
stone ? 
A. You mean when it came straight? 
Q. When it came straight up there. 
A. About five or six feet. 
Q. Whereabouts was this muss, as you call it, with reference to 
the mortar box ? 
A. It was a little couth from the mortar box—south west. 
Q. About how far from the mortar box ? 
A. I did not measure it. I could not say exactly. I did not 
measure anything. 
Q. State whether you saw any light about there. 
A. Yes, sir. 
Q. Where was the light ? 
163 A. The light was on the southwest corner of this muss, 
then—that is, of this mud box and lime box there. It was 
on the lime box. 
Q. On the southwest corner of the lime box? 
A. Yes. 
@. What sort of a box was that? 
A. It was a common old box, about two feet and a half high. I 
did not measure it. 
Q. How was this light fastened onto that box? 
A. There was a stick nailed on, and the lamp was hanging on. 
Q. State what other lights, if any, you saw there or about there. 
A. There was a lamp right across—that is, a little more west— 
right on the corner of Johnson street. 
Q. What sort of a light was that? 
A. That was a gas-light there. 
Q. Street lamp? 
A. Yes. 
Q. How far was that from this lime box? 
A. About forty feet, I guess—forty-five feet. 
Q. State whether you saw any other lights about there. 
A. I had some lights in my front. 
Q. What lights did you have in your front? 
A. [had a gas-light in each window. It has two burners, but 
there was only one lighted in each window. 
Q. Four burners in all? 
A. Yes; I only had two lights there. 
Q. State if there is a saloon near that place. 
A. Across the street—my own and that across the street. 
‘ 
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there that evening. 

A. That light on the lime box. 

Q. Were those lights that you had inside or outside ? 

A. Inside. 

Q. State whether you had any lights outside. 

A. No. 

Q. I will ask you whether it was light so you could see in the 
street or whether it was not. 

There was lots of light right there. 
(). State whether you could see in the street. 
A. You could see there. 
164 Q. State whether you could see this lime box and this 
mortar box and the material down there. 

A. Oh, yes; we could see it good. 

(). State whether these lights in your window and that gas lamp 
and these other lights about there lighted out as far as this mortar 
box and lime box. 

A. Yes, sir. 

(. What sort of windows were in front of your place, large or 
small windows? 

A. They are large windows, but the glasses are about 24 x 30, I 
guess. 

Q. How far did the light shine out from your windows? 

A. We could see the track well. 

Q. Take the gas-lamp. State how bright that light was there 
over the street. 

A. It was good. It was spread right in the street. You could see 
it just as plain as can be. 

Q. W hen you came out of your house how far were you from the 
buggy—I mean how far was your door from the buggy when you 
— out? 

I believe from the door of the house it was about sixty feet. 

"5 State whether from there you could see the buggy plainly. 

A. We did not have hardly time; it just went off. 

Q. But could you see objects plainly out there from where you 
were ? 

A. We could see them plain—that is 

Q. If it was standing still you could see it plainly ? 

A. Yes, sir. 

~ jut it went off quickly? 

. Yes, sir; went off. 

ny From where you stood in your door when you came out, state 
whether you could see this building material, the lime box and the 
mortar box. 

A. We could. 


Cross-examination by Mr. Wiicox : 


Q. You say it wus very light there? 
A. As good as you can expect. 
Q. Was there a sort of an illumination that night? 


Q. State whether you noticed or knew of any other light near 
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A. Yes; there was good lights. 
165 Q. You say the buggy that you saw was about sixty feet 
from your door ? 
A. Just about. 
Q. And your door was exactly opposite this obstruction ? 
A. Yes; just about. The horses was just turned a little south- 
south west. 
@. You are on the east side of the street? 
A. On the east side of the street. 
Q. How wide is the sidewalk ? 
A. Twenty feet, I believe. I did not measure it, but I believe so. 
Q. Then the buggy was forty feet from the east curb, was it? 
A. Just about. 
Q. By the way, what did you say your business was? 
A. I keep hotel and boarding-house and a little saloon—every- 
thing like a hotel. 
Q. You have a bar? 
A. Have a bar. 
Q. And do you have little beer tables? 
A. Some tables in for taking lunch, and so on. 
Q. What were you doing when you got this information of the 
accident? 
A. Was sitting by the table there. 
Q. In the saloon ? 
A. Yes. 
Q. Were you drinking beer? 
A. No, sir. 
Q. Did you not testify on the other trial that you were behind 
the bar? 
A. No; I don’t think so. 
Q. Did you not testify before that some gentlemen came in and 
told you that there had veen an accident? 
A. I said somebody hollered. 
Q. How many were there in the saloon at that time? 
A. I could not tell you exactly. 
Q. About how many? \ 
A. There was a few there, but I could not tell you exactly. 
Q. About bow many? 
A. I remember two. 
Q. Who were they? 
A. Kohli and Hilderbrand. 
166 Q. Anybody else? 
A. There was some more there, but I did not know them. 
Q. If it was so light there as you describe, could you not see what 
was going on out in the street from the inside of your saloon ? 
A. No. 
Q. Why not? 
A. Because I got shutters. 
Q. Could you not see right through your windows and see all 
that was going on? 
A. No; the shutters was too high; can’t see out a—— 
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Q. What kind of windows have you there? 

A. Large windows. 

Q. What kind of glass? 

A. I guess the glasses are 24 x 30—ordinary glass. 

Q. What kind of glass was it? 

A. Window glass, the same as is there yet. 

Q. Was it clear glass? 

A. It was pretty clear; yes. 

(). Was it painted ? 

A. No. 

®. Was it frosted ? 

A. No; nothing. 

Q. When you went out of the saloon what was the first thing you 
saw and what was the first thing you did? 

A. The first thing I saw I saw a buggy and a man jump right 
in and drive off quick. 

Q. How many men were in the buggy? 

—. Just two. 

Q. What kind of looking men were they? 

A. I could not tell; they did not face me. 

Q. What kind of a looking man was it you saw get into the buggy ? 

A. You see they went so fast I hardly noticed. 

Q. You could see so plainly; what kind of men were they? 

A. Pretty stout men—that is, not very tall, but pretty stout. 

Q. He jumped into the buggy, did he, and drove off? 

A. Drove off. 

Q. And you could see the other man in the buggy ? 

A. I could see the back ; I could not see the face. 
167 @. What kind of a hat did the man have on? 
A. I did not notice. I believe a soft hat.. 

Q. You could see, could you not? 

A. I could see, but I was looking then on the street more. 

Q. What kind of horses were they ? 

A. I don’t know. 

Q. Why don’t you know? 

A. I didn’t notice. 

Q. You were looking right at them, were you not? 

A. Yes; but I could not swear to them, and what I can’t swear I 
don’t say. 

Q. Did you see any other buggy there that night ? 

A. No. 

Q. Was one of the horses a white horse ? 

A. I don’t know. 

Q. Would you know if it had been a white horse? 

A. I don’t know. 

Q. You could not see, could you? 

A. Oh, yes; we could if we had noticed, but I forgot it. 

Q. You have forgotten it now? 

A. I am not sure of it. 

Q. How much mortar was there in that mortar box ? 
There was not much in it. 
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Q. How do you know? 

A. We was looking where the mud box was moved a little. 

Q. How far was it moved ? 

A. In the corner about a foot. That is where it was moved the 
most. 

Q. How do you know that? 

A. We was on Fre at it. 

Q. How could you tell that it had been moved at all? 

A. You could see on the ground. 

Q. How did it look? 

A. Well, you know how it looks when a mud box is moved in 
the mud. You could see the marks. 

Q. It was not very wet then, was it? 

A. No. Well, it was a little wet. 

Q. It had been raining pretty hard, had it not? 
168 A. Not at present, not that time, but it rained before, I 
suppose. 

Q. Was it not sloppy? 

A. Well, it was wet. 

Q. Was it not all sloppy ? 

A. No. 

Q. Had you noticed the lights there on that obstruction before 
this, on other nights? 

A. Yes, sir. 

Q. Every night? 

A. Every night. 

Q. You had noticed it every night, had you”? 

A. Once, I believe, it was away there. 

@. When was that? 

A. I don’t know. 

Q. Do you remember there was a night there was no light there? 

A. No, no; there was every night a light there. Once the wind 
blowed it out, and they lighted it : again—the watchman. 

Q. When was that? 

A. Oh, that was long before. 

Q. What kind of lights did they have there usually ? 

A. A lamp. 

Q. What kind of a lamp? | 

A. A railroad lamp. I don’t know what they call it—street 


Q. Same kind of light they had this night? 

A. No; I believe it was not the same lamp. 

Q. But was it the same kind of a lamp? 

A. The same kind of a lamp. 

Q. What color was this lamp—white glass ? 

A. Yes, sir. 

Q. And that was the same they had there every night, was it? 
A. No; they had a red one first. ° 

Q. When did they have the red one? 

A. When the material was there in the street. 

Q. When was the red one there? 
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It was there for a long time. 
How long? 
I don’t know. I can’t tell no time. 


(By the CourT:) 


Do vou know what time it was put up that night? 
No; I don’t know exactly, but it was burning when we came 


out there. 


169 


Q. 
A. 
Q). 
A. 
Q. 


(By Mr. WiLcox:) 


Q. You went out and looked at these tracks, did you ? 
A. Y es, sIr. 
How close did you go to the tracks? 
We went right over the track. 
Who was with you? 
Kohli. 
How did you look at the tracks; did you get down close to the 


ground ? 


A. No; we did not; not to stoop down. 

Q. Did not have to stoop down; you could see them? 

A. Oh, no. 

(. Tell us how large those tracks were. 

A. I did not measure it. I guess a regular buggy-wheel tracks. 

(. About how wide were they ? 

A. I did not measure. 

Q. Did you see Mr. Kostering that night? 

A. I don’t know. 

@. Why don’t you know? 

A. I don’t remember. 

Q. Would you remember if you had seen him ? 

A. I don’t know. 

(. You know Mr. Kostering, don’t you? 

A. I do. 

Q. Don’t you know whether you saw him that night or not? 

A. No: I don’t know. 

Q. Was he there when you looked at these tracks? 

A. No, sir. 

Q. Did he come into your saloon that night? 

A. I could not swear to that. 

Q. Don’t you remember anything about it? 

A. I guess he was there. I could not swear. 

(By Mr. SHERWOOD:) 

Q. Did the mortar box stand on sand? Was there sand below’ 
it? 

A. A little. 

Q. Did you see the marks of. the moving of the box in the sand? 

A. Yes, sir. 
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Testimony of Emanuel Rosenfeld. 


EMANUEL RosENFELT, called by defendant, testified as follows: 


(By Mr. SHerwoop:) 


Q. When did you first learn of the accident that occurred in front 
of your store? 
A. The next morning. 
Q. Did you make any investigation at the time to see how 
170 the accident happened and its cause? 
A. I went down about nine o’clock, to the best of my recol- 
lection, the next morning after the accident. 
Q. Did you make an investigation that morning ? 
A. Yes, sir we seen the tracks of the wheels. 
Q. What « you notice as to the location of the material and 
how far it ¢ .ended into the street? 


Objected to; objection overruled. 


A. The mortar box, to the best of my recollection, was from ten 
to twelve feet away from the east curb, and was a little out of posi- 
tion by being struck by something. 


Last part of answer objected to by plaintiff. Objection overruled. 


Q. How far did the entire building material extend out into the 
street? 

A. I suppose about from twenty to twenty-five feet. 

Q. What was the nature of the building material there? 

A. Sand, bricks, a mortar box, and a lime box. 

Q. What were the respective locations of each ? 

A. From the east curb was sand and bricks and then the box, 
then some more sand—only a little bit—and then the lime box. 

Q. On what did the lime box rest? 

A. I suppose it stood right there on some rubbish or something. 

Q. On the pavement? 

A. There was no pavement there at that time. To the best of my 
recollection, the street was not paved at that time. 

Q. Was it not paved with the Nicholson pavement ? 

A. They had taken it up. 

Q. That is your present recollection, is it? 

A. The Nicholson pavement was taken up later. I remember 

now. 
171 Q. What is the size of your lot? 
A. 41 feet by 95. 

Q. How much of that lot did the building cover? 

A. The 41 feet in width and 95 in depth. 

Q. What was located on either side of your building lot? 

A. On one side was a small frame building, and on the other side 
was Mr. Schuepbach’s place—on the south side. 

Q. What place had you to put the building material ? 
A. We had the privilege of Mr. Taylor, Baldwin’s agent, to use 
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the lot next to ours to drive in and do whatever we wanted to do 
and use that. 

Q. Then you did not use the street? 

A. No; for some part of it; but we did not have any building 
material there of any account at the time. 


Objected to. 


(By the Court :) 


Q. There was no material put there till the brick-work was 
built? You took the stone in the cellar, as I understand it, and 
built up your wall there? 

A. Yes, sir. 


(By Mr. SHERWOOD :) 


Q. And you had the use of this adjoining lot to drive in and out? 

A. Yes. 

Q. You put your building material in the street, or the building 
material was put in the street there, was it? 

A. Yes; most of it—the brick. 

(). State whether or not more of the street was used than was 
necessary ? 


Objected to; objection sustained. 


Q. What was the size of the building ? 

A. 41 x 95 and four stories high, and a basement besides. 
Q. Brick block ? 

A. Yes, sir. 


Cross-examination by Mr. Wiicox: 


Q. The outside of the building was all put wv before this date, 
was it not? 

A. Yes. 

Q. So that there was no necessity, so far as the building of 
172 the walls was concerned, at that time to use any portion of 
the street? 

A. No, sir; not for the walls, except for the plastering. 

Q. I will ask you if you did not testify on the other trial of this 
case, when asked if you took notice the next merning what distance 
the material was out in the street, that you did not? 

A I don’t know what I testified before, but I could not help but 
take notice. 

Q. I will ask you if this question was not put to you, “State 
whether you took notice of that fact,” and if vou did not answer, 
“ Not at that time?” 

A. Iam sure I went down there at that time, after I heard of thé 
accident. 

Q. Did you not so testify before ? 

A. Well, it might have slipped my memory; it had been five 


years previous. 


Q. Was it not after that time that you looked after the matter 
more closely as to how much of the roadway you were taking up ? 
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A. Not after the day after the accident happened. I looked at 
it the day after the accident happened, to the t of my recollec- 
tion; not afterwards. 

Q. Was it not some days, some months, perhaps, or a long time 
after the accident, that you watched the thing more closely, so that 
you would know how much of the street you were taking up? 

A. No; I did not do that. I did not pay much attention to it, 
except after the accident. 

Q. How wide was the pile of sand that you speak of there? 
How much space did the sand take up? 

A. Not very much. I noticed one thing, that the man that fur- 
nished the sand came every day with sand. 

Q. I do not care about that. At this time when you saw this 
pile of sand how much space did it take up on the pavement? 

A. There was not much there. 
173 Q. How many loads were there? 

A. I don’t know how much rubbish was there. As far as 
the sand is concerned, there cannot have been very much there. 

Q. How much sand was there? 

A. There might be three or four wagon-loads. 

Q. When that was put out on the ground it would spread out, 
would it not? 

A. They piled it against the mortar box, and it was a pretty good 
sized mortar box, so that it would pile up pretty well. 

Q. How large a pile of brick and rubbish was there ? 

A. There was not much of that left. 

Q. How much; about how big a pile? 

A. That is more than I can tell. 

Q. Estimate it by loads. 

A. There may be six or eight loads. 

Q. Of brick there ? 

A. Yes. 

. How much space should you think they would take up on 
the ground ? 

A. Not very much. 

Q. How long was that mortar box ? 

A. The mortar box, I suppose, was about eight feet long. 

Q. And you say it stood twelve feet from the east curb? 

A. Yes, sir. The mortar box was either four or five feet this way 
(indicating) and eight feet or so lengthways, and the long side stood 
from south to north, to the best of my recollection. 

Q. How much space was there between the lime box and the 
mortar box ? 

A. It could not be very much, because it was very close. I could 
not tell you that positively. 

Q. Was it ten feet? 

A. No, it could not be, because they always took the lime out of 
the lime box and used it for making mortar. 

Q. Was it eight feet? 

A. I don’t hardly think it was. It might be five. 
174 Q. How large was the lime box ? 
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A. About three feet wide, I suppose. 
Q. And how long? 
A. About six or eight feet long. 
Q. Was the sand outside the lime box ? 
A. I don’t know. The lime box, I think, was at the extreme part 
of the building material. 
@. You think the lime box was the extreme obstruction ? 
A. Yes. 
®. And was the sand between the mortar box and the lime box? 
A. Yes, to the best of my recollection. 


Testimony of James Reily. 


JAMES Retry, called on behalf of the defendant, being sworn, 
testified as follows: 


(By Mr. SHERwoop :) 


Q. Where do you live? 

A. 19 Rose alley. 

Q. Where did you live in November, 1879 ? 

A. 19 Rose alley. 

(. Where is that, with reference to the junction of Johnson and 
Bank street ? 

A. It is between Bank and Water from Lake street. 

Q. Do you know where Mr. Rosenfeld’s block is on Bank street ? 

A. I do; yes; sir. 

Q. Do you remember when they were building it in the fall of 
1879? 

A. I do;' yes, sir. 

Q. Do you remember the occurrence of an accident in front of that 
block in 1879? 

A. I do. 

Q. Do you remember where you were on the evening of that day? 

A. I do; yes, sir. 

Q. Where were you ? 

A. I was at Mr. Schott’sin the evening and most all the afternoon. 

Q. Do you remember whether there was any building material 
in the street in front of Rosenfeld’s block ? 

A. There was some; yes, sir. 

Q. Do you know what it consisted of ? 

A. Yes, sir. 

Q. W hat was it, as near as you can remember? 

A. Mortar box and sand, lime box, and broken brick. 

Q. Which was the furthest west, out in the street ? : 
175 A. The lime box. 
Q. Did you notice this material on the evening of Novem- 

ber 12th, the evening of the accident? 

A. I did: I saw it there right along. 

Q. State what you know, if anything, of any lights upon or about 
that building material. 
A. I saw a light there. 
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Q. When? 


(Mr. Witcox :) What time ? 
(Mr. SHerwoop:) Any time prior to nine o’clock ? 


A. I saw a light there about half past five to six and about seven 
and about ten. 

Q. What light was it that you saw there ? 

A. A lantern. 

Q. Where was it? 

A. It was there on that mortar box—lime box, I should say. 
It was on one of them boxes, hanging on it. 

©. What sort of a lantern was it? 

A. Well, I could not tell you exactly. It was a white light. 

Q. Where were vou when you first saw it? 

A. When I first saw it I was in Mr. Schott’s store. Mr. Schott 
went and bruught a lantern for a man, and they filled it in there 
and took it out and hung it on a box. 

Q. Did you see them hang it up ? 

A. I did; yes, sir. 

Q. When next did you see the lantern on the box ? 

A. When I was going to supper. 

Q. What time was that ? 

A. About a quarter cf an hour afterwards—about a quarter to 


Q. When next, if at all, did you see it? 

A. I seen it about seven o’clock ; I was coming back from supper, 
going up street. 

Q. When did you hear of the accident, if at all? 

A. It must have been half past ten when I heard of the accident, 
when I came back down street. 

Q. Where were you when you heard of the accident ? 

A. Coming down on Bank street. 
176 @. What direction ? 
A. Coming down towards home, coming down from to- 

wards Superior street. 

Q. When next did you see the light ? 

A. I seen the light when I was going, on the way down. 

Q. On the way howe? 

A. Yes, sir. 

Q. State where the light was located at each of the times that you 
saw it. 

A. Oh, it was on one of those boxes; I could not state which box; 
I didn’t pay much attention to it; hanging on one of them—a box 
in the street. There was a mortar box and a lime box there. 

Q. State whether or not it was on the same box at all times you 
saw it. 

A. Yes, sir; on the same box. 

Q. State, if you can, how far this mortar box extended into the 


street. 
A. Well, I don’t know exactly how far it extended. I should 
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judge about twenty feet-—twenty-five feet, probably; I could not state 


just exactly. I didn’t pay much particular attention to it. ‘ 
Q. What other lights, if any, did you see in the neighborhood of 
this building material ? 
A. Well, there is asaloon right opposite ; there was a light there. 
@. On what side of the street ? 
A. On the right-hand side as you go down—on the east side. : 
@. Where is that located with reference to Mr. Rosenfeld’s block ? | 
A. Right next door to it—right south of it. ' 
(. How were the lights located in that place ? 
A. The windows were illuminated—lit up; the gas burning there 
the same as there is every night. 
Q. Where were the gas-jets located ? 
A. In the windows. 
Q. State, if you can, how far the light from those windows re- 


flected’out into the street. 


177 


Q. 
A. 
of the street. } 
Q. 
reflected ? 
A. 
mortar box and the lime box, half way across the road or more. 
Mr. Witcox : You say you think ? 
The Witness: Yes, sir. 
Mr. Witcox: He calls for your knowledge if you have any. 
The Witness: My knowledge wouid be that it was. 
Mr Suerwoop: You may state whether the obstruction could be 
readily seen in the street there. 
A. 
Q. 
Objected to. 


A. 


. What was your business? 
. I was not doing nothing at that time, sir. 


. No, sir; I was not. 

. Didn’t you get your information as to the accident there? 

. No, sir; I did not. 59 
. Where were you when you heard of the accident? 

. I was coming down home—down Bank street. | 
. Where were you on Bank street? : 
. Down pretty near—about the corner of Lake. 

. Do you remember who it was told you ? 

. No, sir; Ido not. I didn’t pay much attention to it. 


\ 
THE CITY OF CLEVELAND VS. HENRY KING. \ 


A. Well, that I could not state. They reflected out over 
the sidewalk, out as far as the curb-stone. An ordinary 
gas-light in the front window. 
What other lights, if any, were there in the neighborhood ? 
Well, there are lamps right on the corner on the opposite side 


Can you state how far the light from that lamp-post was 


I should think that would reflect out to the obstruction, the , 


Yes, sir; I think it could. 
How far away could that obstruction be seen ? 


I should think I could see it a hundred feet away. 


Cross-examination by Mr. Witcox: 


Were you in Schuepbach’s saloon that night? 
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Q. What time do you say it was when you learned of it? 
178 A. It was about half past ten. 
Q. Do you remember testifying upon this trial before? 

.A. Yes, sir. 

Q. Do you remember what you testified to? 

| oe be testified that I learned about it between ten and half past, | 
think. 

Q. I will ask you if this question was not put to you, “ What 
time in the evening was it when you heard of it?” 

A. Yes, sir. 

Q. And did you not answer, “ Along about a quarter of eight or 
eight o'clock?” 

A. No, sir; I don’t believe I did. 

Q. Will you swear you did not testify in that language? 

A. Yes, sir; I will be willing to swear to that. 

Q. How far did you say to Mr. Sherwood that the obstruction ex- 
tended out in the street ? 

A. About twenty to twenty-five feet. 

Q. Do you remember what you testified to upon that poir.t at the 
other trial ? 

A. I think I testified the same. 

Q. Will you swear that you did? 

A. Yes, sir—well, I would not swear I did. It may have been 
twenty or twenty-five feet. 

Q. Is it not a fact you said twelve or fifteen feet? Is not that your 
exact language ? 

A. No, sir; I don’t believe it is. 

Q. Will you swear that was not your language? 

A. Yes, sir; I believe I will. : 

Q. Will you? 

A. I will; yes, sir. I don’t believe I made that remark—twelve 
or fifteen feet. | 

Q. You did not take any particular notice of it, did you, on that 
night? 

A. Nothing particular; no, sir. 

Q. You don’t know whether the light that you speak of was hang- 
ing upon the mortar box or lime box ? 

A. No, sir; I am not positive. 

Q. How do you know it was in the same place when you saw it 

at half past ten that it was at six o'clock’ 
179 A. I don’t suppose anybody would change it at that time. 
Q. We are not asking you about your supposition. You 
testified it was in the same place. 

A. It appeared to me it was. I know it was hanging on one of 
them boxes. I could not say which of them. I know there was a 
light there. 

Q. You would not say which box it was on at six o'clock? 

A. No, sir. 

@. You would not say which box it was on at ten o'clock ? 

A. No, sir; I would not. 


17—361 


ee, Oe one o 
, ‘vig a 
a e 5 glist 
. 


130 THE CITY OF CLEVELAND VS. HENRY KING. 


Q. You can’t say absolutely and positively that it was on the 
saine box ? 

A. No, sir; I don’t. I said that. 

Q. You say you could see it how far? 

A. I should say a hundred feet. 

Q. What did you testify at the other trial on that point? 

A. I don’t know, I am sure, what I did say. 

Q. Have you any recollection what you did testify to on that 
point? 

A. No, sir; I have not. 

Q. I will ask you if this question was put to you, “ How far 
away could you see the material?” and if you did not answer, “ I 
suppose you could see it away fifty or sixty feet ?” 

A. I may have said that. 

Q. Is your recollection better now than it was then ? 

A. Not a bit. 

Q. But you increase all these distances ? 

A. It is no benefit to me to increase anything. 

A. I didn’t ask you about any benefit, but I ask you, as a matter 
uf fact, if you have not increased the distances in your testimony 
over what you made it at the last trial, in every instance? 

A. No, sir; I do not. 

Q. Had you been in the habit of seeing that material there? 

A. I had; yes, sir. 

Q. Every day? 

A. Which material do you refer to? 
180 Q. Along at the time of the accident or near the time ? 

A. I seen the material there, yes; while they were build- 
ing there. 

Q. Every day ? 


Objected to. 


(By the Court :) 


Q. Did you look at it any other night? 
A. I have seen it there; yes, sir. 


(By Mr. Witcox :) 


Q. Near about that time? 

A. Yes, sir. 

Q. How many nights did you see that material there ? 

A. I could not tell you how many nights I seen it. I took no 
memorandum of it. . 

Q. About how many? 

A. Probably a half a dozen nights. 

Q. Was there a light upon it? 

A. There was. 

Q. Each time when you saw it? 

A. Yes, sir. 

Q. You are sure about that ? 
. Tam. 
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. Never saw it there after night without a light? 

. I did not. 

. The same sort of light? 

. Yes, sir; a white light. 

. Now, will you tell us what obstruction there was further west? 
. There was a lime box furthest west, and there was some sand 
there and broken brick. 

Q. What was next towards the east curb ? 

A. There was sand and brick there. I didn’t take no diagram of 
it. There was a mortar box to the southeast, and there was a lime 
box, a big box—piano box—they kept lime in, and there was some 
sand there. 

Q. You examined it close enough to know that? 

A. Yes, sir; I know a lime box when I see it. 

Q. You examined the material closely enough to know the differ- 
ence between the boxes and what there was there? 

A. Yes, sir. 3 

Q. This obstruction continued from that point to the east curb, 
did it—from the furthest obstruction west to the east curb? 

A. No; there was a space in there between the curb and box. 

Q. Next the east curb? 

A. Yes, sir. 

(. Close to the curb? 

A. Yes, sir. 
181 Q. A space for the water to run, so as to clear the gutter? 
A. I didn’t notice that. 
Q. How dark? 
A. Oh, it was pretty dark. 
Q. Any moon that night at all? 
A. No; I don’t believe there was. 
Q 
A 
Q 


Q 
A 
Q 
A 
Q 
A 


2. Was it raining? 
. It had rained some; yes, sir. 
. Have you talked this matter over with anybody ? 

A. No, sir; I was in bed yesterday when the summons came; 
never dreamed anything about it when I was subpcenaed. 

Q. Never talked with anybody, did you? 

A. No, sir; never dreamed there was a lawsuit about it. 

Q. It never was mentioned to you until the last trial? 

A. Not until I got the subpeena. 

Q. It was not mentioned when you got the subpena? 

A. It was not mentioned then to me; the subpcena came there. 

Q. Was it ever mentioned to you up to the time you got a sub- 
poena for this last trial ? 

A. Never was mentioned to me at all, sir. 

Q. By anybody ? 

A. No, sir. 

Q. Never talked it over with anybody? 

A. No, sir. 

Q. Not the least?’ 

A. Not the ijeast. 

Q. You swear to that positively, do you? 
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A. I do; yes, sir. 
Q. How did anybody know you knew anything about it? 
A. I didn’t know how they knew until the subpcena came there 


to the house for me. I don’t know how they knew it without they 
got it from 


Q. What day of the week was it? 

A. I could not tell you the day of the week. I didn’t keep no 
memorandum of it. | 

Q. You have no memorandum on that subject ? 

A. No; I didn’t keep no memorandum of it. It is six or seven 
years ago. 


Q. It is a long while back to remember distinctly ? 
A. It is, sure. 


Q. Is your memory on that point as good as it is on the 
other? 

182 A. No, sir; itis not. I don’t suppose I would not have 
known anything about it if it had not been for this accident. 
Redirect examination : 

Q. What is your business? 

A. I am working for the C., C. & C. Railroad Co. as a brakeman. 

Q. What was your business in 1879? 

Mr. Witcox: He said he had no business at that time. 

The Witness: I said I was not working. 
at that time, but I was not working. 

Q. What was your business at that time? 

A. I was working for the C.,C. & C. Railroad Co., only that I was 
not working then; I was off. 

Q. Your business was the same? 

A. Yes, sir. 


That was my business 


Testimony of Jacob Kohli. 


JacoB Koutt, called on behalf of the defendant, being sworn, 
testified as follows: 


(By Mr. Suerwoop :) 


Q. Where do you live? 

A. 489 Woodland avenue. 

Q. What is your business ? 

A. I keep a saloon and boarding-house. 

Q. Where did you live in November, 1879? 


I lived on Bank street, at Schuepbach’s. I was boarding there 
then. 

Q. Do you remember seeing any building material in the street 
in front of the block adjoining Schuepbach’s? 


A. Yes, sir. | 


Q. Do you remember the accident occurring November 12th, 
1879, while you were boarding there? 
A. I remember about an accident there, but I could not tell just 


exactly what day it was. It was about this time. I don’t know the 
date. 


«3 
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Q. Where were you on the evening of the day on which the 
accident occurred ? 

A. Well, I was at Schuepbach’s. 

Q. Where were you when you heard of the accident ? 

A. In Schuepbach’s. 
183 Q. When you heard of it what did you do? 
A. Me and Mr. Schuepbach went out. 

Q. What did you see? 

A. Well, I seen a buggy stood there and just drove off when I 
came out. 

Q. How far was the buggy away when you saw it? 

A. I could not tell that. 

Q. Which direction was it facing ? 

A. It stood up towards St. Clair street? 

Q. Which direction did it go when it started off? 

A. Up towards St. Clair street. 

Q. How near the middle of the road did it stand ? 

A. I could not tell that. 

Q. What kind of a buggy was it? 

A. Well, it was a top buggy. 

Q. Was the top up or down ? 

A. I can’t tell that. 

Q. How long did you stand there looking at it? 

A. Well, a few minutes. I don’t kuow exactly how long. I did 
not see the buggy long. It drove right off when we got out. 

Q. How near the building material did the buggy stand ? 

A. I could not tell you that. 

Q. Where was the building material ? 

A. In the rvad there, on one side of the road. 

Q. Which side of the building material was the buggy ? 

A. On the west side. 

Q. Describe where the building material stood and where the 
buggy stood. 

A. The material was this side, towards Schuepbach’s place, and 
the buggy stood out in the middle of the road, I guess. 

Q. Was the side of the buggy or back of the buggy towards 
Schuepbach’s ? 

A. don’t understand how you mean. 

Q. Which part was facing towards Schuepbach’s ? 

A. One side of the buggy. 
184 Q. Could you see the buggy plainly ? 

A. I just seen the buggy. So quick as we got there they 
drove off with the buggy. I can’t tell much about the buggy. 

Q. What did you do when you went out? 

A. Meand Mr. Schuepbach went out and looked a little at the 
track — if we could see any track of the buggy. 

Q. What did you see? 

A. We saw, or I seen, the track coming down from St. Clair street, 
and it looked just like they was going to turn the buggy around— 
the way the track looked. 

Q. How far from the curb was the track—from the east curb ? 
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A. Curb? I don’t know what that means. 
Q. The edge of the sidewalk. How far from the edge of the side- 
walk was the track in the street? 
A. Oh, I can’t tell that exactly. It must have been about a little 
over the middle. : 
. Where was this track that you saw in the street—how near to 
Schuepbach’s ? 
A. I don’t know how near it was. I could not state how many 
feet. 
. It was not on the sidewalk, was it? 
A. No, sir. 
a How far from the sidewalk ? 
I can’t tell that. 
a How far should you think,? 
. Well, I can’t tell you. 
a How long was the track? How much of it did you see? 
. Oh, didn’t see very much. I don’t know how long the track 


+ 


Q Did you follow it to see where it came from ? 
We followed it a little piece, not very much, though. 
Q Did you follow it to see which direction it went ? 
A. We looked where it came from. 
Q. Did you look to see how hear the building material it came ? 
A. No, sir. 
Q. Do you know what sort of building material there was 
185 inthe street there,do you remember ‘ 
A. There was a mortar box there in the street and some sand. 
Q. Do you remember anything else? 
A. There was a box there, a post nailed to it, and a lantern on it. 


Q. Where was that located ? 

A. There in the street-—on one side of the street. 

Q. How far out from the sidewalk was this box with the lamp 
nailed on it? 

A. I could not tell you that. I didn’t measure that. 

Q. What was there between that box with the light nailed on 
there and the sidewalk ? 

A. Well, it was materials there. I don’t know what. I can’t 
remember that. 

Q. How near to this mortar box did the buggy tracks go? 

A. Right onto the box. 

Q. What other lights were there around there ? 

A. The gas-light was burying on the other side. 

Cross-examination by Mr. Wi1Lcox : 

Q. How do you know it was? 

A. Of course I saw it. 

Q. Of course you saw it? 

A. Yes, sir. 

Q. Did you see it? 

A. Yes, sir. 

Q. Did you speak of it? 


woe 
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A. Speak of what? 
Q. Of the light burning on the other corner of the street there? 
A. I didn’t speak nothing about it. 
Q. Did anybody speak to you about it? 
| A. No, sir. 
Q. Your attention was not called to it, was it, in any way? 
A. 1 seen the gas-light was burning and the lantern. 
| Q. Was your attention called to it in any way? 
' A. I don’t know how you mean that. 
Q. Did anybody say anything about it to you? 
A. No, sir. 
Q. How far did you follow those tracks? 
A. A little piece. 
Q. How big a piece—three feet ? 
A. Oh, more than that. 
186 ®. Four feet? 
A. I don’t know how much it was. 
Q. About how far? 
A. I could not tell you. 
@. Give us an idea. 
A. I can’t tell you; I don’t know how far. 
Q. Tell us by something in the room here. 
A. Just about as far as to that second chair (eighteen or twenty 


as Q. Did you see anything else in the street there? 

A. I seen some materials there. 

Q. Outside of materials there, what did you see? 

A. When I came out I seen the buggy there. 

Q. Anything else? 

A. Lots of materials. 

Q. Anything else? 

A. I seen that lantern there. 

Q. Anything else? 

A. And the boxes. 

Q. Outside of this material, the buggy, and light that you saw 
there, did you see anything else? 

A. I seen Mr. Schuepbach. 

Q. Anything else ? 

A. I don’t know; maybe I did. I can’t tell if I seen anything 


else. 
Q. I want your recollection; was there anything else you saw 


; there? 

| A. I don’t know. 

Q. Did anybody say anything to you about anything else in the 

street there? 

: A. Not in the street; no, sir. 

| Q. You say the buggy was beyond the middle of the street from 
ou? 

¢ A. Yes, sir; just about. 

Q. Just about the middle? 

A. Yes, sir; I could not tell you exactly. 
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. How many horses were there to the buggy ? 
. I don’t know: I didn’t look at the horses. 
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Q. You were looking at the buggy ? 
A. Yes, sir. 
. W hat color were the horses there—was there? 
A. And I ean’t tell the color neither. 
(). Was there a white horse there? 
A. That is more than I know. 
Q. If there had been a white horse there you could see it, could 
not? 
A. Maybe; I don’t know. I can’t tell you whether it was white 
or black. 
@. How many people did you see there? 
A. I didn’t see anybody but Mr. Schuepbach. 
Q. Was anybody in the buggy? 
A. I don’t know. 
Q. You don’t know whether the top was up or down? 
A. No; I can’t tell you that. 
Q. Could you not see plainly enough to see that? 
A. I don’t know; I can’t tell you if it was up or down. 
Q. You can’t tell whether anybody was in the buggy or not? 
A. No, sir. 
Q. It was a pretty dark night, was it not? 
A. Yes, sir. 
Q. So dark you could not see very distinctly ? 
A. It was light enough to see. 
Q. Were you there every night? 
A. Yes, sir. 
Q. Did you see this building material there other nights? 
A. Yes, sir. 
Q. How many nights? 
A. That is more than I can tell. 
Q. About how many ? 
A. Just about as many as the material was there. 
Q. How many was that? 
A. That is more than I can tell you. 
(. Estimate it; tell us something. 


A. I don’t know. I could not tell you. I have been boarding 


there several 'vears. I was there when they commenced building, 
and I seen it every night. 


(. 
A. 


Q. 


One, two, a dozen, or twenty or fifty ? 
Just as many times as [ went out the front door I could see it. 


You went out every night? 


A. Of course, I went out and came in every night. : 


(). 
A. 
Q. 
A. 
~ 


tell: you if it was every night or not. 


Was there a light there every night? 

That is more than I can tell you. 

You will not say there was a light there every night, will you? 
I could not tell you that. 

Do you remember anything about that? 

. Ob, I.remember I seen lights many times, but I could not 
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188 Q. There might have been some nights there was not any 
light there? 
A. That I don’t know. 
| Q. You didn’t pay any attention to it? 
A. No; I didn’t pay attention to it every night. 
Q. Was this lamp over on Johnson street lit every night? 
A. I don’t know. 
Q. Why don’t you know? 
A. Because I didn’t take notice of it. 
Testimony of Frederick Uhl. 
FREDERICK Uat, called on behalf of the defendant, being sworn, 
testified as follows: 
(By Mr. SHerwoop:) 
Q. What is your business? 
A. Contracting business now. 
Q. What was your business in 1879? 
A. Draughtsman. 
Q. For whom ? 
A. I was working for Mr. Grease. 
Q. Did you do any work for yourself ? 
! A. Yes, sir. 
Q. Did you make drawings for the Rosenfeld block on Bank 
street ? | 
A. Yes, sir. 
Q. Superintend the construction of the building ? 
A. Yes, sir. 
Q. Did you hear of the accident that occurred in front of the 
building about that time, November 12th, 1879? 
A. I could not remember the date exactiy, but I was 
Q. Did you hear of the accident that occurred in front of the 
building about that time? 
A. Yes, sir. 
Q. When did you hear of it? 
A. The next morning. 
Q. What did you do after hearing of it? 
A. 1 went down there the next morning—generally I went down 
there pretty near every morning to see what they was doing. 
When I came down there Mr. Kostering told me—— 


The Court: Tell what you did. 


A. I went and made out a sketch of the things that was located 
there—a scale drawing. 
Q. Of what things? 
189 A. Took a measurement of the mortar box and lime box 
and the width of the street and everything that was located 
there. 
Q. Have you that sketch? 
A. No, sir; it was left here the first time this case was tried. 
18—361 
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(. Have you seen it since ? | 

A. I have not seen it since I was on the witness stand at the last 
trial. 

Q. Can you tell what the dimensions are of those articles? 

A. Icould not tellexactly. I know the dimensions of the boxes— 
what they were. 

Q. In the first place, can you give the width of the street’ 

A. About sixty feet from curb to curb. 

©. How far from the west curb was it to the material that was 
furthest out in the street? 

A. I guess it was about two-thitds of the street. 

(. What was the article or object that was furthest out in the 
street ? 

A. Lime box. 

@. Describe the lime box. 

A. Well, it was a box three and a half by five, sometimes four by 
five, and about three feet high—four feet high ; just a kind of dry- 
goods box. 

Q. What material was next east of the lime box, if you remember? 

A. Well, I guess there was some sand between the lime box and 
the mortar box. 

Q. What was the mortar box ? 

A. The mortar box was about—a box of about 4 by 8 or 5 by 9— 
what they generally use for mortar boxes, and then there was a space 
between the mortar box and the curb. 

Q. How did you make your measurements at that time ? 

A. Made them with a tape iine. 

Q. With whom did you make them ? 

A. With Mr. Kostering. 

Q. What obstruction, if any, was there between the lime box 
190 and the west curb of the street ? 
A. Not any. 


Cross-examination by Mr. Witcox : 


Q. Who took the figures off the line, you or Kostering ? 

» did. 

Q. Mr. Kostering did not? 

A. No, sir. 

Q. When you say the mortar box was 4 by 8 or 5 by 9, about the 
same as they use, you are guessing at it? 

A. They don’t vary but about a foot. 

Q. You are guessing at it, then, ain’t you? 

A. Il made a measure of it at that time, but I could not swear now. 

Q. Now, you are simply guessing at the actual measurement ? 

A. Yes, sir. 

Q. You don’t know anything about the position of thoge boxes 
the night before, do you ? 

A. No, sir. 

Q. You don’t know whether they were in the same position the 
next day that they were the day before ? 
A. No, I could not tell about that. 
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Testimony of Samuel Baker. 


SAMUEL Baker, called on behalf of the defendant, being sworn, 
testified as follows : 


(By Mr. SHeRwoop :) 


Q. You are an assistant in the city civil engineer’s office ? 

A. Yes, sir. 

Q. How long have you been there? 

A. About thirteen or fourteen years. 

Q. Have you the means of stating what gas-posts there are on 
Bank street from St. Clair north, or were in the fall of 1879? 

A. Yes, sir. 

Q. Can you state the location and number of gas-posts ? 

A. Yes, sir. 

Q. (Handing paper to witness.) What is this? 

A. This is a map showing the location of the lamp-posts as they 
are on Bank street, between St. Clair and Lake. 

Q. State whether they show the lamp-posts as they existed in 1879. 

A. They do, to the best of my knowledge and belief. 

Q. From what data did you construct that map? 
191 A. This map was made in the engineer’s office, by our 
draughtsman, and from some observations and measure- 
aon taken to locate the posts last year, the time this case was 
tried. 

Q. Who made the observations in 1879, if any one made them ? 

A. I did. 

Q. State how the observations were made. What minutes, if any, 
were taken of it? 

A. The location was made by driving through there in a buggy 
and noting the location of the lamp-posts, so they could be put 
upon a map on a small scale, very much smaller than this, approxi- 
mately. We did not take any particular—just noted them—made 
a little cross representing the lamp on the map we have in the office. 
That whole distance on our map would only be about an inch from 
Johnson street. At that time didn’t measure anything; only noted 
the location as we went through the street. 

Q. When were the measurements made to locate them as they 
are now? 

A. They were made when I testified before. 

Q. State whether there were any changes that you know of in the 
location between the time of the measurements and 1879. 

A. Not that I know of. 

Q. State how many lamp-posts existed in that street between St. 
Clair street and Johnson street, according to your observations made 
in 1879. 

A. There were two, not counting the one at Johnson. 


Cross-examination by Mr. WiLcox : 


Q. You did not make that plan yourself? 


\ 
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A. No; I did not draw this. 
Q. You do not know from your own knowledge that it is an ac- 
curate plan? 
A. Yes, sir; itis. It is by scale; it seems to be correctly drawn. 
Q. You do not know from your own personal knowledge that 
that is a correct map? 
A. I didn’t measure it. I am satisfied it is correct. 
192 Q. You took your measurements from the little map ? 
A. No; from other maps—from the map of Bank street. 
Q. You didn’t measure even in 1879? You rode through in a 
buggy ? 
A. Yes, sir; went through. 
Q. That is the way you got the location? 
A. For this map. 
Q. In 1879, I am talking about. 
A. Yes, sir; that is when I got the relative position. 
Q. You put them then on your little map in the office from that 
observation ? 
A. Yes, sir. 


(By Mr. SHERWOOD :) 


Q. What is the distance between St. Clair and Johnson street ? 

A. Three hundred and thirty-seven feet. 

Q. How far are the lamp-posts apart ? 

A. There is a lamp-post about 160 feet south of Johnson street, 
on the east side of the street. 

Q. Any on the west side? 

A. Yes, sir; there is one about twenty feet further south, on the 
west side. . 

Q. Are there any at St. Clair street ? 

A. Yes, sir; there are four—one at each corner. 

Q. How wide is Bank street ? 

A. 99 feet. 

Q. How wide is the roadway? 

A. 59. 


Testimony of William Miller. 


WILLIAM MILLER, called on the part of the defendant, being 
sworn, testified as follows: 


(By Mr. Ropison :) 


Q. You live in the city here? 

A. Yes, sir. 

Q. Were deputy sheriff here at one time? , 

A. Yes, sir. 

Q. Whereabouts did you live in 1879? 

A. At 118 Bank street. 

Q. I will ask you whether an accident to some men in a buggy, 
one evening, came to your knowledge? 
A. Yes, sir. 
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Q. Where did you live with reference to where that accident oc- 
curred ? 

A. Probably about a hundred feet from it. 

Q. Did you live on the same side of the street or on the other 

side? 
193 A. I lived on the same side—west side. 
Q. Did this accident occur on the same side of the street 
you lived on or on the other side? 

A. It occurred on the east side. 

Q. And you lived on the west side? 

A. Yes, sir. 

Q. How near opposite to that did you live? 

A. I lived diagonally, a little distance, about a hundred feet by 
measurement, up this way a little. The accident happened below 
me,and I lived across on the west side, kind of diagonally from 
where this accident was. I lived south of the accident. 

@. How far south from a direct line? 

A. I should claim it was about a hundred feet. 

Q. I will ask you whether you witnessed that accident ? 

A. Yes, sir; I did; I saw it when it struck. 

Q. You saw the buggy when it struck there? 

A. Yes, sir. 

Q. With these two gentlemen in? 


Objected to. 


Q. State what you saw. 

A. Well, sir, I stood there by my gate on Bank street and I saw 
this team driving down Bank street hugging——- 

Q. State on what particular portion of Bank street, the east or west 
side, they were driving. 

A. They was driving on the east side of the street. 

Q. How near the curb-stone or where it should be? 

A. Well, they were hugging the curb, just as close as they could 
get to it. 

Q. State what you saw. 

A. What attracted my attention a great deal was the speed of the 
driving and striking. 


Objected to. 


Q. Tell how they were driving and where they went. 
A. They was coming down Bank street from St. Clair on what I 
call a pretty lively trot, hugging the east curb. When they came 
along in front of Hogan & Harris’—there is a walk that comes 
194 across from the curb, a crossing—and the wheels struck that 
and it rattled, and they kept still driving close to the curb, 
and the first thing I knew thev fetched up into this mortar box. 
They struck the box and I heard Mr. Elwood hollow and I started 
and ran into the house. I didn’t go near the wreck at all. 
Q. You say you heard Mr. Elwood hollow? 
A. Yes, sir. 
Q. Were you acquainted \,ith Mr. Elwood? 


Q. 
Q. 


(). 
Q. 


Q. 
A. 


Q. 
A. 


Q. 
A. 
Q 


a. 


A. 


(). 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q). 


A. 
A. 
A. 


A. 


street there. 
That was right opposite—the same side the obstruction was on—and 


had both gas-lights in his window of his saloon. 


one gas-light there on the corner. 


when you saw this accident. 


. State how light it was in the street along there. 


. State whether it was light enough for ordinary observation of 
the condition of the street. 


You say there was a light there? 
On the obstruction ? 
Can you tell us where that light was? 


Are you certain? 

Yes, sir; I saw it. 

W hereabouts on the lime box ? 

\. It was on the west end of it. The end that stood next to the 
street. ) 


\ 
\ 
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About 23 years. 

Know his voice? 

Yes, sir. 

Know it was he who hollowed? 
Yes, sir. 

What else did you observe? 
What do you refer to—with regard to the light or what? 
Yes; with reference to the lights, what did you observe, if any- 


sae ~ 


There was a light burning on the lime box, and the lime box 


was nar ibly the height of one of these organ boxes. They had the 
light on a stick about three feet on top of that, a lantern, and there 
was a lamp burning on the corner of Johnson and Bank street, the 
southeast corner of Johnson. 


State what other lights you saw, if any you saw, along the 


Schuepbach had a light hanging over the door; that was lit. 


State what light those different lights afforded to the street. 
I don’t know that I could tell what they afforded. ‘There was 


How light was it in the street by reason of those lights ? 
Light enough to see that. 

Light enough to see what? 

. The obstruction there. 

State whether or not you could see it from where you were 


I could see the light on the lime box ; also the light on. John- 
son street. 

Q. State whether or not you saw these obstructions. 

A. Yes, sir. 


Well, it was a pretty good light, I should think. I should call 


It was close to that obstruction. 


Cross-examination by Mr. WILcox : 


Yes, sir. 


Yes, sir. . 


It was on the lime box. 
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Q. Northwest or southwest of it ? 

A. West of it. 

Q. The side or corner ? 

A. The lime box stood in the street, the same as if this was the 
street here (indicating), backing up one end of it towards the mortar 


box, and this end (indicating) would be towards the center of the street 
next to it, and it stood on its end; it was hung on this end. 

®. That is the smal]! side of the box ? 

A. It stood lengthways, this way (indicating), from the east curb, 
and, of course, this would fetch it at the end. It was on the end of 
this box that this lamp was on. 

Q. Not on the corner? 

A. No; on the end of the lime box. 

Q. You are sure it was on the lime box ? 

A. Yes, sir; I saw it. 

Q. Did you testify upon that subject on the first trial of this case ? 

A. I can’t remember whether I did or not. 

Q. Do you not remember that you did.? 

A. I don’t remember. I might and might not. 

Q. You testified upon the trial ? 


A. Yes, sir. 
Q. Was your memory then as good as it is now ? 
196 A. I don’t know why it should not be. 


Q. It was nearer the time of the occurrence, was it not ? 

A. A little nearer. 

Q. If there is any difference between your memory then and now 
would it be better then or better now ? 

A. I don't think there is any difference. 

Q. Answer the question. Which would be the better, then or 
now ? 

A. I should say it would be just as good now as then. 

Q. I will ask you if you did not testify at that time that what- 
ever light there was was nailed upon the mortar box instead of on 
the lime box ? 

A. If I did I made a mistake. I don’t remember testifying that. 
If I did I made a mistake. I was wrong. 

Q. How far is it from where you stood to the curb on the east 
side, where this obstruction was? 

A. I told you I think it is about a hundred feet. 

Q. Now, if I got your statement right, you said to Mr. Robison 
that your gate was about a hundred feet south of a direct line drawn 
across from the obstruction ? 

A. I meant it would measure a hundred feet from the corner of 
this obstruction to my gate. 

Q. From which corner ? 

A. From the west corner. 

Q. From the nearest point of the obstruction ? 

A. Yes, sir; that is what I meant to say. 

Q. Then how far was it from where you stood to where you saw 
this carriage as it struck the mortar box ? 

A. It was about the same distance; but it was back—— 
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©. It must have been further 

A. The mortar box was right back on the east end of the lime 
box, where the lamp was. 

. You say it was very light there? 

A. It was quite from that light. 

Q. You could see everything that happened ? 
197 A. I could see that; yes, sir. 
(. Could you see everything that happened around there ? 
[ saw that much. 
Q. Was it light enough to see everything that went on there? 
Light enough to see everything that went on. I could see 
when they struck the mortar box, if that is what you mean. I don’t 
hardly understand you. 

Q. It was light enough to see exactly what happened there, was 
it? 

A. I could see it when it struck the mortar box, if that is what 
you mean. 

Q. I know you could see that particular thing, but could you see 
anything else ? 

A. I could see the obstruction. 

Q. Was it light enough to see everything that happened there? 

A. Yes, sir. 

Q. W hat was the first thing you did see in regard to the buggy 
coming down that street that night ? 

A. Just as I said before, I saw them coming down Bank street 
from St. Clair, hugging the east curb. 

©. Where did you first see them ? 

A. Just above Mr. Hogan and Harris’ there. 

Q. Where is Hogan and-Harris’? The jury don’t know. 

A. I don’t know exactly where they are. It is the second block 
above the uccident—south of where the accident was. 

®. Where, in relation to St. Clair street, is it? 

A. The first block on the corner of St. Clair and Bank is the 
Waring block, the next is where Ellis’s store is, and the next is the 
Hogan and Harris block. 

Q. That is where you first saw them ? 

A. Yes, sir. 

Q. They were hugging the east curb? 

A. Yes, sir. 

Q. Can you tell how close to the curb they were? 

A. I could not. 

Q. Could you tell who were in the buggy ? 

A. I could not, sir. 

Q. And you watched the buggy, did you, as ‘they drove 
down the east side of the street ? 
A. I did, sir. 
. All the time? 
. Yes, sl 
. You were looking directly at it? 
. I was, sir. 
. You could not tell who was in the buggy ? 
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A. I could not, sir. 

Q. Why not? 

A. The top was up. How could I tell who was in it? 

Q. Was the top a closed top ? 

A. It was not closed in any more than it was one of these that 


lifts = 
Q. What kind of a buggy was it? 
A. I could not tell exactly what kind of a buggy. I saw it across 
the street as they drove by. 
Q. They passed you coming down on the east side of the street 
—s opposite you ? 
A. Yes, sir. 
Q. You watched them as they came down and passed ? 
A. Yes, sir. 
Q. You say you could not see who was in the buggy ? 
A. I think not. I could not see through leather very well. 
Q. Was the top of the buggy up? 
A. Yes, sir. 
. Q. Could you tell whether there was more than one person in the 
uggy ? 
A. I could not. There might have been five in there. I could 
not see them. 
Q. a watched them until they struck something, did you? 
. Yes, sir. 
Q. Watched them until they struck the mortar box ? 
A. Yes, sir. 
Q. Tell the jury just exactly how they struck the mortar box. 
A. I can’t tell exactly how they struck that. 
Q. You were looking at them ? 
A. I was looking at them. I could not tell you whether it was 
in the middle of the box or pretty near the west end of the box. 
Q. That would be this way? 
A. Yes, sir; towards 
Q. Which way were the horses pointing when they struck 
199 the mortar box? 
A. They were kind of sheering. 
. Which way were they pointing? 
. West, as far as they could get them. 
. How did they strike it, now? 
. They struck it on the forward wheel—must of struck it, as—— 
. Did they? 
. lam not positive. I told you I didn’t go over to the scene. 
But you were looking right at them ? 
. 1 was looking at them. 
. How did they strike? 
. To the best of my knowledge, the first forward wheel struck the 
mortar box. 
Q. Which wheel ? 
A. The right-hand wheel, for they were turning to the left. 
Q. Now, then, before I go further, please tell us in what order the 
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obstructions were in that street. What was first and nearest to the 
east curb ? 

A. Well, there was a lot of old broken brick. 

Q. What came next to the brick ? 

A. Besides the brick there was where they sifted the sand; then 
came the mortar box. 

(. What came next? . 

A. Then came the lime box. 

Q. Was there not a pile of sand between the lime box and mortar 
box ? 

A. There might have been alittle there. I think there was either 
sand or some siftings. 

. How far apart were the mortar box and lime box? 

. I could not say; probably five or six feet. 

. Was not that space taken up by a pile of sand ? 

. It was either sand or these coarse siftings after they screened it. 

. Whatever it was, it was some kind of debris? 

. Something of that kind; yes, sir. 

2. Was there any lumber there—any boards, plank ? 

. I don’t remember whether there was; there might have been 
some next to the curb, over further north; I am not positive 
in regard to that. 

Q. Not what might have been, but whether there was? 

A. I don’t remember of seeing any. There might have been 
and I not seen it. I was not paying strict attention to that. 

Q. When they struck the mortar box what happened ? 

A. I heard Mr. Elwood hollow something, and I started right into 
the house as quick as they struck the mortar box. 

Q. How do you know it was Elwood ? 

A. I could tell by the voice. 

Q. Is that the only way? 

A. Yes, sir. 

Q. You could not see? 

A. I did not stop to see. Just as they struck the mortar box I 
started into the house. 

Q. What did Elwood say ? 

A. I don’t remember now what he said. 

Q. But just the first time you heard his voice and as quick as you 
heard his voice you turned and went into the house ? 

A. Yes, sir. 

Q. How long did you stay there? 

A. I say as quick as it struck. I ain’t positive whether this man 
King or Elwood—one of them—hollowed and I started into the 
house. I am sure the first I heard was Elwood. 

Q. Did you hear more than one? 

A. I believe there was another man. 

. There was another man hollowed ? 

. Yes, sir. 

. What did he say? 

. I don’t know what he did say. 

. Did you hear? 
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A. I didn’t hear what he said. I started then and went into 
the house. 

Q. How close were the two hollowings? 

A. They were not far apart. 

Q. The same instant almost? 

A. I had started to go upstairs. 

Q. How close were they together ? 

A. They was not a great ways apart. 

Q. How many seconds ? 

A. Oh, soalatate two seconds or a second. 

Q. Almost together ? 

A. Almost together; yes, sir. 

Q. You said you could not tell what either one of them said. 
201 A. I did not. I think Mr. Elwood hollowed, “Mat., is that 
you ?” or something of that kind. 
Q. What makes you think he used those words ? 
A. I say to the best of my memory, that is what he said. 
Q. I thought you said a moment ago you could not tell what he 
said ? 
A. I don’t know whether I said so. 
Q. Didn’t you say a moment ago 
A. You asked me what the second gentleman said. 
Q. I asked you what Elwood said first? 
A. Well, what did I answer? 
Q. You said you could not tell. 
A. No; I understood, as near as I could get at it, he hollowed, “Mat., 
is that you ! ?” Something of that kind. I am not positive as re- 
gards to that. 
Q. Now, if he said, “Mat., is that you?” you would know it; 
you could not be mistaken ? 
A. That is what I am thinking he said. I would not be positive 
whether it was that. 
Q. You know whether he said that or something else? 
A. I can’t be positive. I think it was what he said. I started to 
go upstairs at the time he hollowed. 
Q. It is mere guessing on your part ? 
A. Itis not mere guessing; it is my opinion—the best of my 
knowledge at the present time. 
Q. Where was Mr. Elwood when he said that ? 
A. He was there in the buggy. I guess he hadn’t got out yet. 
Q. Did the buggy tip over? 
A. Not exactly tip up. 
Q. Didn’t tip over ? 
A. Not while I was there; just struck the box, and I turned and 
started upstairs. 
a. You didn’t see any more of the accident ? 
A. I did not. 

Q Didn’t see anybody fall out of the buggy ? 
A. I did not, sir. 

Q. Is that all you saw ? 

A. That is all, sir. 
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202 Q. You understand that clearly—that is all you saw? 
A. That is all, sir. 

Q. You testified in this case at the last trial ? 

A. Yes, sir. 

Q. You were in the employ of the city at that time, were you not? 

A. Yes, sir. 

Q. I will ask you whether you did not testify at the other trial, in 
answer to a question asked you by the court, which was this: “ Tell 
us whether they went fast, and how fast; ” and if you did not answer, 
“T could not say exactly. I should judge they were going ten or 
twelve miles an hour, pretty rapid for city driving—that i is, in the 
city limits—and the next I saw they were into this mortar box on 
Bank street. Out comes a big man—I didn’t know who he was at 
the time—out of the buggy, and then 1 heard him groaning. I stood 
at the gate. The carriage came along just as that happened, and 
Mr. Elwood—I knew him and knew his voice—hailed this carriage, 
and the carriage went by this pile of stuff, and the gentleman that 
fell out, whoever he was, was put in there. I didn’t know the man 
at that time, and the carriage then started to the Kennard House, 
with this gentleman in it, from the wreck. That was about all there 
was of it that I saw.” Is that your language at the other trial ? 

A. It may have been. I don’t remember just that exact lan- 

uage. 

Q. What do you think about it? 

A. I say I don’t remember using that exact language—that much 
of it. I think there is a little added to that. 

Q. Those are about the facts as you stated them? 

A. I don’t think they are; they might be. 

Q. Will you swear you did not testify in that exact language ? 

A. I will not, sir. 

Q. Your attention was called to all of those facts in the case, were 


they not? 
A. Might be. 
203 Q. And this language states the facts as you then remem- 


bered them, does it not? 

A. It must be ff it appears to be down tliere. 

Q. Now, were you mistaken then or now about seeing a man fall 
out of the buggy ? 

A. I must have been mistaken then. I am pretty near right 
now. 

Q. You think you are right now and mistaken then ? 

A. Might have been. 

Q. How could you have testified then that you saw a man fall 
out of that buggy if it was not the fact ? 

A. I don’t think I did testify it. 

Q. How could you testify then that you heard a man groan, if it 
was not the fact? 

A. I don’t know how I could do that. 

Q. But you did testify to it? 

A. You have got it there. 

Q. You did testify to it? 
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A. I guess I must have done it. 
(By the Court :) 


Q. Do you remember anything about it? 
A. I remember I testified here. I don’t remember testifying that. 
(By Mr. Witcox :) 

Q. Who were there at the time of this accident? 

A. I don’t know who were there. 

(. Anybody except these men in the buggy? 

A. There might have been. I did not see them. 

Q. You could have seen them ? 

A. If I had staid there I could have seen them. If I had staid at 
the gate I could have seen them. 

(. | am talking about the time you were there. 

A. That is what I am saying. 

Q. Did you see anybody else? 

A. I did not. 

_Q. Could you have seen them ‘f there had been anybody else 
there? 

A. Before I left? 

Q. Yes. 

A. I guess I could have seen them if there had been anybody else 
there. 

Q. What kind of a night was it? 

A. Kind of misting, if I remember right. 

Q. A light rain, was it? 

A. I think so, if I remember right. 

Q. Did I not ask you before if it was raining, and did you 
204 not say, “ Yes, I think so?” 

A. I think now, to the best of my knowledge, it was rain- 
ing a little. 

Q. And you were standing out at the gate? 

A. Yes, sir.. | 

Q. Could you see that buggy as it came around the corner of St. 
Clair onto Bank street? 

A. I don’t know that I could. I did not notice it until it got 
along where I told you, by the second block from the corner. 

Q. Did you not testify before you saw it as it came around the 
corner, as it came onto Bank ? 

A. I don’t remember. 

Q. I will ask you if you did not testify that it was the left front 
wheel that struck the mortar box, on the other trial—they were go- 
ing north—that is, the front wheel toward you struck the mortar 

x? 

A. I don’t remember swearing anything of the kind. 

Q. Did you not testify that at the time the buggy struck the mor- 
tar box the horses were pointing a little east of north—a little north- 
east, that is—in that direction ? 

A. I don’t remember any such question being asked or of swear- 
ing to any such thing. I don’t remember any such question. 
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Q. How high was that mortar box? > . 
A. Well, to the best of my ability, I think it was a little over two 


@. What was in it? 
A. There was some mortar in it 
Q. How much ? 
A. I could not say how much. 
(. About how much? 
A. I could not say exactly how much there was in there. 
Q. How do you know there was any in it? 
A. There was some in that afternoon, about five o’clock. 
Q. How do you know? 
A. Because | was over there and saw it. 
Q. What were you doing over there? 
A. Looking at them work at the 
@. Looking at whom? 
A. The men working. ) 
Q. Were all the men working there? 
A. Yes, sir. 
Q. What men were you looking at ? 

A. Well, I was talking to the boss—Frank—— 

205 @. Who else was there ? 
A. I don’t remember. I don’t know the other men’s 


names. 

Q. Was anybody there ? ' 

A. Yes, sir. 

Q. How many? 

A. I could not tell you how many men. There may have been a 
dozen or twenty or only one. | 

@. How many were there ? 

A. I don’t know. I did not notice how many. I was talking to 
Frank there. 

@. Kostering ? 

A. Yes, sir. 

Q. Where did you talk to him? 

A. Right there on the curb. 

Q. Don’t you know it isa fact that there were no men working 
on the job at that time ? 

A. I don’t remember any such thing. I remember the men being 
working there. 

Q. You heard Mr. Kostering testify on the other trial, did you 
not? 

A. No, sir; I was not in when he testified. 

Q. You say they were laying brick there ? 

A. To the best of my recollection, they were doing something ; 
might have been doing work inside. There was men working thete. 

Q. Not what might have been. What were they doing ? 

A. I could not swear whether they were laying brick or working 
inside. 

Q. Why can’t you ? 
A. I was not paying any attention to them. 
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Q. But you saw a number of men working there? 

A. I saw menthere. I was not watching whether they was work- 
ing or setting down, or what they were doing. I was talking to Mr. 
Frank. I was not paying attention to the | men. 

rf About what time was that? 

. I think between four and five. 
a Was it raining ? 
. No; I don’t think it was. 
Q Do you know anything about the putting up of that light? 
A. I was not there when the light was put up. 
206 Q. You saw this obstruction there, did you not, at the time? 
A. Yes, sir. 

Q. Was there always a light upon that obstruction ? 

A. There was a light put up every night but either the night be- 
fore or two nights before the lamp was stolen. 

Q. How do you know it was stolen ? 

A. Well, it was gone anyway—it walked off. 

Q. There wasa night or two there was no light there ? 

A. Just one there was. 

Q. Just one night? 

A. That is, the light was lit, and the lamp was gone the next 
morning. 

Q. You remember one night there was no lamp there? 

A. Yes, sir. 

Q. You saw the obstruction there in the darkness ? 

A. No, sir; the lamp was there in the evening when I passed it. 
_Q. How do you know it was not there all night? 

A. I heard Frank say somebody stole it. 

Q. You are testifying from what somebody told you? 

A. You asked me if there was a light there every night, and I 
told you the lamp was stolen either two or three nights previous to 
this accident, but it was light the fore part of the night, when I passed ; 
must have been stolen in the night or taken down. 

Q. I do not want your conclusion or what somebody else has told 
you. Did you see the lamp there every night ? 


A. Yes, sir. 

Q. The same kind of lamp? 

A. Yes, sir. 

Q. Hanging in the same place ? 

A. Yes, sir. 

Q. Now, tell us how high that light was from the lime box you 


are speaking of. 

A. Well, I think that the stake that was on was probably two and 
a half or three feet higher than the box. The box looked as if it 
was an organ box, that they pack organs in, a very high box ; I think, 
five or six feet high. 

Q. The stake was how long ? 

A. Tothe best of my knowledge, two end one-half feet high. 
207 Q. Did you say before it was four or five feet high? 
A. I may have said that. 

Q. If you said so on the other trial that was probably so? 
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A. Well, it was from two and a half to three feet high; I would 
not be positive in regard to the exact height. . 

. Now, was it as much as five feet high? 

. No, I don’t think it was. 

. Was it as much as four? 

. I think it was about two and a half or three feet. 

. Then you were mistaken in the last trial ? 

. I might have been in the height; I never measured it. 


If the lime box was five feet high and the stake three feet long 


the lamp was eight feet in the air? 


That would be about the height. 

Did you see Mr. Kostering that night after the accident ? 
No, sir. 

How soon after the accident did you see Mr. Kostering ? 
I won’t be positive whether it was two or three days after. 
You did not see him the next day ? 


. I do not think I did; no, sir. 


Are you sure about it? 
lam pretty sure; I don’t remember; I don’t think I did. I 


am not positive about that. I think it was ‘either two or three days 
after 


that. 
Did you talk with him about this matter? 
They were talking about it; yes, sir. 
Did you talk with him about it? 
I asked him in this way: I says, Frank 
[ asked you if you talked with Frank Kostering about it? 
. No, sir. 
Did you ever talk with him about it? 
Yes, sir. 
When? 
A. Oh, several times since. 
Q. Now, will you tell us what kind of hottie were driven be- 
fore this carriage that you saw? 
I did not pay much attention to the horses. I think they 


What makes you think they were bay horses ? 
Well, from what little I could notice of them I think they were 


bay horses. I did not pay much attention to the horses. 
Q 

. I think they were. 

ry 
A. 
Q. 
A. 


Were they bay horses? 


You could tell that night what color the horses were ? 

I could if I had taken particular notice. 

You were looking at them, were you not? 

[ was looking at them as they passed along. 

You want us to understand you could look across Bank street, 


a hundred feet, and see those horses coming down that time of night 
and could tell whether they were black or bay? 


I could; might not be exactly positive; they might have been 


dark bay ; might ‘have been black. I would not be positive in re- 
gard to the color of the horses. 
Q. I asked you what they were and you said they were bay ? 
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A. I think they were dark bay; I told you I would not be posi- 
tive in regard to that. I was not paying strict attention to the 
horses. ; 

Q. Both the same color, were they ? 

A. I could not say that. 

Q. Why not? 

A. I did not pay much attention to the horses. 

Q. If one was a white horse you could have seen it? 

A. I should have been apt to see it if it was a white horse. I 
think they was pretty near the same color. 

Q. Therefore you say they were both bay horses? 

A. To the best of my ability, they might be dark-bay horses. 

Q. When they struck the mortar box did they come to a stand- 
still? ; 

A. Pretty near it. 

Q. Did they? 
209 A. As quick as they struck the mortar box I turned and 
went upstairs. 

Q. Answer the question if you can. 

A. ThatisallI saw. When they struck it I ran off upstairs. The 
moment they struck that mortar box I started to go into the house. 

Q. Was not the question put to you at the last trial,“ Did they 
come to a stand-still?” and did you not answer, “ Yes, sir?” 

A. I might have said that. 

Q. Did you? 

A. I don’t remember that I swore to it. 

Q. I asked you next, “When did the man come out of the 
buggy ?” and you answered, “ Just when it struck.” Is that right? 

A. Yes, sir. 

Q. “ Did the buggy follow him right over?” and you answered, “ I 
ow wh much attention.” 

A. Yes, sir. 

Q. “ You saw aman come out?” and you answered, “ Yes; I saw 
something come out there.” 

A. I believe I said that. 

Q. “ How many men went out?” “Two pretty good-sized men, 
what would make three or four common-sized men. There was two 
men came out.” 

A. Yes, sir. : 

Q. “ Did you know Mr. Elwood?” “I knew Mr. Elwood, but did 
not know him until he came out.” “Could you recognize him?” 
“T have known Mr. Elwood probably for thirty or forty years, but 
not knowing him as he drove by in the buggy, I did not stop these 
people to ask who they were.” Is that your testimony? 

A. Yes, sir. 

Q. “Could you not see him in the buggy?” “No; I could not 
see him in the buggy.” “Could not distinguish who it was?” 
“No, sir.” 

A. Yes, sir. 

Q. “Did you afterwards learn who it was?” “A. I learned it was 
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Mr. Elwood when he hailed this gentleman that had a hack to take 
this gentleman on.” 

A. Yes, sir. 

Q. “Q. That is when you first knew it was Mr. Elwood ?” 
ae ~6«= * 4, Dea.” 
A. Yes, sir; I remember that. 

©. That is when the hack came there and he jailed the hack to 
take Mr. King to the Kennard House? 

A. Well, I had started upstairs then; I could not tell anything 
about the hack. 

Q. That is what you referred to, was it not? 

A. Yes, sir. 

. Then you did see Mr. Elwood hail this hack that came down 
street ? 

A. I did not see Mr. Elwood hail the hack. I did not swear to 
such language. 

(). What did you say on that subject or swear to? 

A. Mr. Elwood hollowed—I was not certain whether he hollowed 
to the hack or to Mat. 

Q. What did you mean when you said, “I learned it was Mr. 
Elwood when he hailed this gentleman that had a hack to take this 
gentleman on. ‘That is when I first knew it was Mr. Elwood?” 

A. That is what I am saying now. I forget whether he hollowed 
“ Mat.” or to this rig, which I swore to; one or the other. 

Q. You did see the buggy or hack come and get Mr. King or 
whoever it was? 

A. I don’t think I did. 

Q. Did you see the hack come and get this man that was hurt? 

A. I don’t remember swearing to any such thing as. that. 

®. What is the fact? 

A. I don’t remember seeing it. I don’t remember swearing I saw 
the hack come and get Mr. King. 

(). lam asking you now what the fact is? 

A. I say I don’t remember. 

Q. “ Did both the men come out of the buggy at the same time 
when it tipped?” “A. I could not say positively whether they did 
or not; they might have went one on the other—right on top.” 

A. Yes, sir. 
211 “Q. You were looking at this thing? A. Yes, sir.” 
A. Yes, sir. 

“Q. Aud you saw the whole business? A. I saw that much of 
it.” 

A. Yes, sir. 

“Q. Which wheel was it that struck the mortar box? A. I could 
not tell you.” Is that so? i 

A. I don’t remember answering that way. 

“Q. Which way did the men go out, to the right or left?” “ A. 
They went to the left—left-hand side of the obstruction.” 

A, Yes, sir. 

“Q. Then it must have been the right wheel that struck the mor- 
tar box? <A. Yes; I think so. I don’t know which wheel struck 
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the mortar box. Q. The next thing you heard was what, after the 
buggy tipped? A. I heard Mr. Elwood hail the rig that was com- 
ing down.” 

A. Iam not positive. I don’t remember that—whether it was to 
the hack he hollowed or to this man Mat. I told you before I was 
not positive, but he hollowed. 

Q. You are not now positive he hollowed to the hack ? 

A. No, sir; I am not. 

Q. Was not this question asked you, “ The next thing you heard 
was what, after the buggy tipped ?” and did you not answer, “ I 
heard Mr. Elwood hail the rig that was coming down?” 

A. I might have testifie .d to that, but — not remember now 
whether it was the hack he hailed or carriage or this man from the 
sidewalk. 

Q. Your recollection is that was the first thing, and you answered, 
“ Yes, sir?” 

A. It may have been. 

Q. “Did you not hear the man moan before that? A. I don’t 
know that I did. I heard him moaning, but I don’t know whether 
it was before or after Mr. Elwood bailed to the rig.” Is that right? 

A. Yes, sir. 
212 Q. “ Where was the team all this time? A. Stood there.” 
Is that right? 

A. It may be; I don’t remember answering any such question as 
that. I don’t remember the questions ever being asked me. 

Q. Was not my next question, “ If any one went to catch the team, 
who was it?” and didn’t you answer, “ I think it was Mat.—Mat., the 
blacksmith?” You remember that, do you not? 

A. I don’t remember him hollowing to Mat. to catch the horses. 
I told you [ remembered hollowing either to Mat. or the. hack; I 
would not be positive which; but in regard to him hollowing to 
Mat. to come and catch the horses, I don’t remember any such ques- 
tion being asked. I don’t know that I answered to such a question. 

Q. Do you swear you did not? 

A. I don’t remember swearing to any such question as that. 

Q. Will you swear you did not answer that question that way ? 

A. I will; I will have to swear I don’t remember any such ques- 


Q. “Did you know him at the time?” “A. ; he called the 
gentleman, then I knew it was Mr. Elwood after [ wom te 

A. Yes, sir. 

Q. “ Did you see him come to catch the horses?” “A. I seen 
him; I did not know who he was.”. Is that right? 

A. I don’t remember ever swearing to any such question as that. 

Q. “ You heard this gentleman that was lying on the ground 
moaning?” “A. Yes,sir; I heard him.” Is that right? 

A. I don’t remember any such question being asked me about his 
moaning. 

Q. Will you swear positively you did not say so? 

A. I will swear I don’t remember any such question being asked 
me. 
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Q. Was not the next question, “ Moaning pretty loud ?” and 
213 = did you not answer, “ Well, it was about 120 feet from there?” 
Do you remember that ? 

A. It might be 120 feet. 

Q. Did you swear that way on the other trial? 

\. I don’t remember any such question being asked me in re- 
gard to 120 feet or 150 feet, or hearing a man moan or groan. It 
may have been asked me. I am not positive in regard to that. 

~ Q. What do you say now—did you heara man moan in the 
street ? 

A. No, sir; I don’t think that I did. 

Q. Will you swear you did not? 

A. Iam not positive whether I heard him or not, or whether that 
question was ever asked me before. | 

Q. You are not positive whether you heard that man moan in the 
street or not? 

A. Iam not. I don’t remember that question being asked me 
before. 

Q. Will you swear that question was not asked you? 

A. I will swear, to the best of my knowledge, I don’t remember 
that question being asked me. 

Q. Was not the next question asked you, “What did you do?’ 
and did you not answer, “I did not do anything?” 

A. I don’t remember that question being asked me. 

Q. Do you say it was not asked you, and that you did not answer 
it that way? 

A. Weil, I say it was not asked; I don’t remember that question 
being asked me. I will swear, to the best of. my knowledge, [ 
don’t remember that question being asked mé. 

Q. Were you not asked, “ You supposed the person was hurt?” 
and did you not answer, “ Yes, sir?” 

A. I don’t remember. 

Q. Will you swear you did not answer that question ? 

A. I tell you I would not swear to it. To the best of my knowl- 
edge, I don’t remember such a question being asked me. 

Q. If it was asked you then, did you answer it in that way ? 

A. I can’t tell you whether I did or not. 
214 Q. You did suppose somebody was hurt, did you not? 
A. I did not suppose anything about it. 

Q. Did I not ask you next, “ Why did you not go out and help 
him,” and did you not answer, “I seen there was enough there 
without me?” 

A. I believe I did. To the best of my memory, I believe you 
asked me that question. ; : 

Q. Did I not ask you next, “ Mr. Elwood was the only man.there, 
was be not?” and did you not answer, “ Mr. Elwood ‘was there and 
Mat. was there. Mat. was the man that catched the team? ” 

A. I might have said that. 

Q. Did you? 

A. To the best of my knowledge. 

Q. To the best of your knowledge, you did? 
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A. Yes, sir. 

Q. The next question, “He was not near Mr. Elwood nor Mr. 
King, was he?” and you answered, “I don’t know how near to 
them he was.” 

A. Yes, sir. 

Q. Was not the next question, “ Well, you could not see, could 
you?” and you answered, “ He was not in the buggy.” 

A. I don’t remember that question being asked me. 

Q. “ Answer the question. He was not near the:n, was he? ’ and 
you answered, “ He was not on the sidewalk when it happened ” 
(speaking of Mat.) 

A. Yes, sir. 

©. You remember that? 

A. Yes, sir. 

Q. Then you knew Mat. was there and where he was? 

A. I knew Mat. must be somewhere around there; Mr. Elwood 
hollowed to him. 

Q. You knew he was on the sidewalk ? 

A. I supposed he must be on the sidewalk. 

Q. You supposed he was on the sidewalk ? 

A. I don’t remember testifying he was on the sidewalk. 

Q. You said a moment ago you did. 

A. No, you asked me if I remembered him being there. I 
215 told you I remembered Mr. Elwood hollowing to the hack 
or to Mat. 

“Q. He was not near them, was he? (speaking of Mat.) and you 
answered, “ He was on the sidewalk when it happened.” That is 
right, is it not? 

A. Yes, sir. : 

“Q. You stood there and saw it, heard this man moan, and never 
went near him?” “A. No, sir; I never left the gate.” 

A. I don’t remember any sich question as that. 

Q. Will you swear that question was not put to you just in that 
language ? 

A. Ido not swear it was not put to me, but I don’t remember 
answering any such question. I swear I don’t remember swearing 
to any such question. 

Q. Was not the next question, “ What did you do?” and did you 
not answer, “I stood over there, right in the gate.” 

A. Yes, sir; I stood at the gate. 

Q. You answered that question that way, did you not? 

A. Yes, sir; that I stood at the gate. 

. You answered that question as [ have read it now, “ I stood 
over there, right in the gate.” “Q. Kept standing there?” “A. I 
did, sir.” 

A. Yes, sir. 

“Q. Did anybody come to their assistance?” “A. I believe there 
was.” Is that so? 

A. Yes, sir. 

“Q. Who was it?” “A. I don’t know only this man, Mat.” Is 
that so? 
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Q. When did you first hear of the accident—what time of night 
was it? 

A. I can’t understand that right. 

(. Where were you when you heard somebody was injured in 
front of Rosenfeld’s block ? 

A. Oh, it was a pile outside of Rosenfeld’s block. 

Q. Who told you that some one was hurt? 

A. I seen a pile at the side of the street; brick, sand, and mud 
and lime was at the side of Rosenfeld’s block on the street. 

Q. When did you see that? 

A. I seen it about November, 1879. 

Q. On this night of the accident what lights, if any, did you see? 

A. I saw a light at the lime box, hanging up there, and a light 
from the corner of Johnson and Bank streets, a gas-light, and Mr. 
Schuepbach kept a light right in the windows of the saloon. That 
is the light what I saw. 

Q. What time of night did you see it? 

A. Well, it was about eight o’clock—seven or eight o’clock—the 
same night I comes up from River street with Jake Kohli; a light 
hangs up there on a pole at the side of the lime box ; there was a 
pole on there and a light hangs on that. I comes up there and goes 
back in the saloon, and in about five or ten minutes afterwards a 
man comes in and said 

Q. What did you do after the man came in? 
219 A. I went in the saloon and read a paper there. 
Q. Did you go out again that night? 

A. No. 

Q. What did you do? 

A. I read a paper—German paper. 

Q. Did you read it all night? 

A. I went to bed. 

Q. How long did you read it? 

A. About five minutes. 

Q. What did you do then ? 

A. A man comes in 

(. A man came in and said something. Then what did you do? 

A. I went into the door to look after 

Q. What did you do at the door? 

A. A man say a buggy runs into the pile and I went to the front 
door to look at it. 

Q. What did you do when you went to the front door ? 

A. I seen the buggy runs up Bank street, towards Superior street. 

Q. How far was that buggy away ? 

A. Well, it was away about a hundred feet from the pile. 

Q. It was going away was it? 

A. Yes, sir. 

Q. Did you notice any lights then ? 

A. This light—it was there after and before—five minutes be- 
fore and after. 
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Testimony of Thomas McMahon. 


THomas McManon, called on behalf of the defendant, being sworn, 
testified as follows: 


Q. What is your business? 
A. Expressman. 
Q. What was your business in the fall of 1879? 
A. Expressing. 

Q. Where did you live? 

A. 400 Norwood avenue. 

Q. Do you remember tlie accident that occurred on Bank street, 
in front of Rosenfeld’s block, in November, 1879? 

A. Yes, sir. 

Q. Do you remember where you were on the evening that that 
accident occurred ? 

A. Yes, sir. 

Q. Where were you? 

A. In Mr. Fred. Schott’s store, on Bank street. 
220 Q. State if you saw any building material in the street that 
night in front of Rosenfeld’s block. 

A. Yes, sir; there was some building material in the street. 

Q. You saw some there? 

A. Yes; before and after. 

Q. State what lights, if any, you saw about that building mate- 
rial that evening. 

A. I didn’t see no light on the building material that evening. 

Q. How late were you there’? 

A. In the neighborhood of five o'clock, I should think—maybe 
half past four. 

Q. You went away then? 

A. Yes, sir. 


Counsei or behalf of defendant then offered in evidence the time 
table for lighting the gas-lamps of the city of Cleveland for the 
month of November, 1879, which is follows: 
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Time Table for Lighting and Extinguishing 
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lire. 


December. 
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222 To the admission of which the plaintiff objected. The 

court overruled said objection and admitted said time table 
in evidence; to which ruling and decision of the court the plaintiff 
then and there excepted. 


WILLIAM Linz, a witness on the part of the defendant, being duly 
sworn, testified as follows: 


(By Mr. SHERWOOD :) 
Q. You are the United States signal officer stationed here in Cleve- 


land ? 

A. Yes, sir. 

Q. Have you the records of observations taken on the 12th of 
November, 1879 ? 

A. Ihave. (Witness here produced a book.) 

Q. I wish you would state the times of your observations on that 
date, in the evening and afternoon, and tell us what the weather 
was. 

A. (Referring to record book.) 7 a. m.,2 p. m.,9 p. m.; telegraphic, 
6.42 a. m., 2.42 p. m., and 10.42 p. m.—that is, to correspond with 
Washington time. The weather at 2 p.m. on the 12th of Novem- 
ber, 1879, was cloudy; at 9 p. m. it was clear; at 10.42 p. m. it was 
clear. 

Q. Have you anything later than that? 

A. No, sir. 

(). State about rain on that day. 

A. Sixteen-one-hundredths of an inch fell up to 2.42 in the after- 
noon, and at night there was about an half an inch, 7,85, at 11 o’clock. 
It commenced at three o’clock and ended at6 p.m. A little over 
an half an inch fell. 

@. How was it about clouds at the date of this observation ? 

A. ‘There were no upper and no lower clouds; there were no clouds 
at all. Itis divided into upper and lowerclouds, There were none. 

®. No clouds at all at what observation ? 

A. This observation is at 10.42. At 10.42 it was clear, no clouds. 

Q. And at 9 what was the condition ? 

A. No clouds, clea 

(. And you have no observations between 2 and 9, of that date ? 

A. No, sir; there is the 2.42, of course; that is telegraphic obser- 

vation. 
223 Q. What does that mean ? 
A. There is eighteen minutes’ difference between Cleveland 
and Washington. 

Q. Does that mean that you telegraph from here to Washington ? 

A. Yes, sir: it takes three observations to correspond with Wash- 
ington time at all signal stations. 

Q. Was there any ‘observation of any kind taken between 2.42 and 
9p. m.? 

A. No, sir; [ think not; there is no record of it here. 

@. You took an observation as to rain, and say that it commenced 
at three p. m. and ended at six ? , 
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A. Yes, sir; that is the time placed down here—commenced at 3 
p.m.and ended at 6. There was no observation of instruments 
taken between the telegraphic observation and the 9 p. m. observa- 
tion—that is, from the record here. 


Cross-examination by Mr. Wincox: 


Q. I simply want to ask you one question, and that is what the 
temperature was in the afternoon. 
A. At 2.42 it was 72. 


Section 6, chapter 59, on page 219 of City Ordinances of the City 
of Cleveland, was here offered in evidence on behalf of the defend- 
ant, of which the following is a copy: 


Sec. 6. No person shall ride or drive any horse or horses or other 
animals in such a manner as to endanger or unreasonably incom- 
mode any person, or at a rate of speed exceeding six miles an hour: 
Provided, however, that the board of improvements may designate 
streets or avenues upon which horses may be speeded for amusement 
or exercise at any rate of speed. The board of improvements, upon 
designating any street upon which driving ata rate of speed ex- 
ceeding a rate of six miles per hour shall be allowed, shall notify 
the superintendent of police, naming the street and the length of 
time for which the permission is granted. 


224 And the plaintiff, further to maintain the issues on his part 
and by way of rebuttal, introduced the following testimony : 


Testimony of David McClasky. 


Davin McC asky, called on behalf of the plaintiff, being duly 
sworn, testified as follows: 


(By Mr. Wricox :) 


Q. What is your business ? 
A. Proprietor of the Kennard House. 
Q. What was your business in November, 1879? 
A. The same. 
Q. Do you rem-ber an accident that happened to Mr. Henry King 
in November, 1879? 
A. I do. 
Q. When did you see Mr. King after the accident? __ 
A. I saw him when he was brought to the hotel. One of the 
porters came to me and announced that Mr. King was in a carriage. 
©. Where did you see him” 
A. T saw him in the carriage. 
2. Did you go out to the carriage? 
. I did. 
o What kind of a carriage was he in? 
A. It was what we call a hack carriage—double carriage—not a 


buggy. 
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Q. Do you know to whom that carriage belonged ? 
A. I understood it was the Omnibus Company’s carriage. 


Testimony of John Fairfaz. 


JoHN Farrrax, called on behalf of the plaintiff, being sworn, 
testified in rebuttal as follows: 


(). What was your business in November, 1879? 

A. Bell boy at the Kennard House. 

Q. Do you remember an accident to Mr. Henry King that night? 

A. l do, sir. 

Q. Where did you see Mr. King after the accident, first? 

A. First, | was standing near the door, the carriage drove up to 
the door, and I ran out, sir. 

©. Was he in the carriage ? 

A. Yes, sir. 

@. What kind of a carriage was it? 

A. It was a regular carriage—regular hack carriage. 


225 And the foregoing was all the testimony or other evidence 

to the jury by either or both parties to said cause. Where- 
upon the court charged the jury as is set forth in the following full 
report thereof, to wit: 


Charge. 


GENT/S.£MEN: The plaintiff in his petition sets out as his cause of 
action against the defendant that on th: 12th day of November, 
1879, it wrongfully placed divers large quantities of dirt, sand, rub- 
bish, stone, boxes, and other materials for building purposes in and 
across Bank street, in the city of Cleveland, at or near a certain 
building on the east side of said street, and negligently and wrong- 
fully suffered and permitted said dirt, sand, rubbish, stone, boxes, 
and other materials to extend across and occupy more of the said 
street than was reasonable and necessary, to wit, more than one-half 
of the width of the street, and to remain and continue therein on the 
said 12th day of November, 1879, and during the night time of that 
day; that defendant wrongfully and negligently suffered and per- 
mitted said dirt, sand, rubbish, stone, boxes, and other materials to 
so remain and continue in and across said street during the night 
time of the said 12th day of November, 1879, and after dark, unpro- 
tected and unguarded with a sufficient number of lights or in such 
a manner as to be distinctly seen by those who might be passing, 
and the same was permitted to remain without any signal or light 
to guard the same or denote the same was there; that in consequence 
of the carelessness, negligence, and improper conduct on the part of 
the defendant the plaintiff, while lawfully passing along said street 

in the night time of the said day, in a certain carriage drawn 
226 by horses, was then and there, by reason of said dirt, sand, 
rubbish, stone, boxes, and other materials so allowed to be 
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and remain in said street as aforesaid, overturned with great force 
and violently thrown upon said street, and one of the plaintiff’s legs 
was thereby broken and otherwise bruised and injured without any 
fault or negligence on his part; by reason of which he has sustained 
damages, and he asks judgment for the damages he has sustained 
thereby. 

These allegations are denied by the defendant, and it also says 
that the plaintiff was injured by his own negligence and not by rea- 
son of the want of care of tl.e defendant. 

This issue you are to determine from the evidence in the case, 
under the direction of the court as to the questions of law involved 
therein. 

This suit is founded upon a charge of negligence on the part of 
the defendant. To maintain his action the plaintiff must establish 
substantially the negligence charged against the city in his peti- 
tion,and it must also be shown in the whole evidence that the 
plaintiff did not by his own negligence and carelessness contribute 
to the injury; and if it appear that the defendant was guilty of the 
negligence charged against it, yet if the plaintiff was himself guilty 
of such negligence as that the injury would not have occurred with- 
out that carelessness and negligence on his part, then the plaintiff is 
not entitled to recover. 

It will be important for you, before proceeding to investigate and 
determine the questions of fact growing out of this issue, to know 
what in law is understood to be negligence for which an action may 
be maintained against a party guilty of such negligence. 

Negligence is a failure to do what a reasonably prudent per- 

son would ordinarily do under the circumstances of the 

227 _—s situation, or in doing what such a person under existing cir- 
cumstances would not do. Carelessness and negligence are 
relative terms. What might be negligence under some circum- 
s'1nces or at some time or place may not be so under other circum- 
stances or at another time or place. Reasonable and proper care 
must have reference to surrounding circumstances. They may 
often demand a higher or lower degree of care and diligence of a 
party called upon to act. Negligence is a question of law, and of 
fact. The duty of a party is a question of law, and what was done 
by a party is a question of fact. ‘The court settles the former and it 
is your province to settle the latter. It is, then, important to under- 
stand the rights and the duties of the plaintiff as well as of the de- 
fendunt. The plaintiff had the right to the use of the street, in going 
from the hotel to the depot, unobstructed and free from danger, but 
subject, however, to such incidental, temporary, or partial obstruc- 
tions as are necessarily occasioned in the building or repair of 
houses fronting upon the streets over which he passed ; but in using 
he street he must exercise reasonable and ordinary care to avod 
obstructions, if any be found therein. In the night time he had the 
right to suppose, in the absence of signals of danger, that the street 
was not dangerously obstructed or dangerous to pass over; but in 
passing over it he must exercise ordinary care and prudence to avoid 
any dangerous obstructions, both in the observation of obstructions, 
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their locality and character, and the speed used in passing along 
the street. If any obstructions attracted his attention he should be 
more careful to avoid any others that might be in the, street and 
near the same, or if he knew that there were building materials lo- 
cated in the street in front of a new building, in driving aleng he 

must exercise reasonable care to avoid running upon any 
228 such obstructions. The city had a right to allow Rosenfeld 

to use a reasonable part of the street for the purpose of de- 
positing therein building materials with which to erect his build- 
ing, and the same could rightfully be used by Mr. Kostering, the 
builder or contractor, for that purpose. 

Defendant had the right to prescribe terms and conditions that 
would be reasonable and proper to secure the safety of persons pass- 
ing along the street, and, among other things, to require such owners 
or contractors, in the night time, to place signal lights at or near the 
obstructions sufficient to warn those passing of danger in so passing. 
Without any permit to do so, — owners of lots abutting directly on 
streets in a city like Cleveland has the right to the use of a reason- 
able or necessary part of the street on which to deposit building 
materials in the erection of his building, and the city could not pre- 
vent him from such reasonable use, but he must comply with rea- 
sonable requirements made by the city to provide for the safety of 
persons using the street. Having allowed Mr. Rosenfeld and the 
contractor, by permits granted in the usual way, to use one-half of 
the street on which to deposit necessary building materials, with a 
provision therein as to proper signals, as stated, and such building 
materials being in the street at the time the plaintiff alleges he re- 
ceived the injury of which he complains, the question arises, What 

ras the duty of the city in seeing that proper guards and proper 
lights were placed at or near the oaneaidla so deposited’? 

The principal negligence complained of by the plaintiff is that, 
being in the night time, no lights were placed at or near the ma- 
terials sufficient to warn him of danger as he passed along the street. 

Having provided in the permits to Rosenfeld and Kostering, 
229 the contractor, that in the night time sufficient lights should 

be placed by them at or near materials placed and remain- 
ing in the street to warn persons passing along there of dangerous 
obstructions, the city had a right to suppose such lights were so 
placed in the night time. Whilst it was the general duty of the 
city to keep its streets in safe condition for the use of persons pass- 
ing over the same, and liable for injuries caused by its neglect or 
omission to keep them in repair and reasonably safe, yet in such 
a case, the basis of the action being negligence, it is not liable for an 
injury resulting from such negligence unless it had notice or knowl- 
edge of the defect that caused the injury before it was sustained ; or, 
in the absence of express or direct notice, such notice or knowledge 
may be inferred from facts and circumstances showing that such 
want of proper lights to denote dangerous obstructions existed for a 
sufficient period of time and in such a public and notorious manner 
as that the officers representing the city or those in the employment 
of the city for the purpose of removing obstructions in the city, in 
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the exercise of ordinary care and diligence, ought to have known 
of such want of proper guards in the night time. 

The city is not an insurer of the absolute safety of persons passing 
along its streets in the night time. It is only required to exercise 
ordinary care for such safety, and in judging of what would be or- 
dinary care you are to take into account the great number of streets 
and their mileage contained in the city. If the city or the officers 
or employees representing it had such notice or knowledge, direct 
or implied, as I have stated, then it was its duty to see that proper 

lights in the night time were placed at or near the obstruc- 
230 ~—itions, such as would be sufficient to warn persons of reason- 

able and ordinary prudence of the presence of such obstruc- 
tions, and, failing to do so, it would be liable for injuries resulting 
from such failure. 

It will be important, then, for you to ascertain the character of 
the obstructions and what lights were placed at or near them, or 
what other lights were near there in the street at the time the plain- 
tiff received the injury of which he complains. Was there a suffi- 
cient, reasonable, or proper light or lights placed at or near the ob- 
structions? The plaintiff says there was no light there, and the 
defendant claims a suitable and proper light was placed there and 
was there at the time of the injury. 

The plaintiff must establish liis allegations by a fair preponder- 
ance of the proof. This being a question of fact, you must deter- 
mine it from a careful consideration of all the evidence. 

Then, if you find that no proper lights were there at the obstruc- 
tion, you must ascertain whether the defendant had notice or knowl- 
edge of such failure of light or ought to have known of such fail- 
ure, as I have before stated to you. If you find no such notice or 
knowledge of the defendant is established by the evidence, the plain- 
tiff is not entitled to recover in this action. 

Bearing upon the question of the care or want of care of the plain- 
tiff in passing along the street, it will be important for you to ascer- 
tain the kind of a night it was—whether dark or otherwise, the 
character of the lights, if any, surrounding or adjacent to the place 
at which the injury was sustained, and if, under the evidence, the 
plaintiff is shown to have contributed to or occasioned the injury by 

his own carelessness, he is not entitled to recover; or if you 
231 find that the injury was occasioned solely by the carlessness 

of the driver, Elwood, the defendant cannot be held liable for 
the injury thus produced. If the driver’s negligence only eontrib- 
uted to the injury, his negligence cannot be attributed to the 
plaintiff and must not be regarded as the plaintiff's negligence, so as 
to defeat his action, where the negligence of the defendant directly 
contributed to the injury. 

In settling questions of fact, when there is a conflict of evidence 
it is your duty to reconcile such conflict, if you can, and from all 
of the evidence ascertain the truth. One of the most difficult duties 
of courts and juries is to determine and find the truth in such 
conflict of testimony. The law has wisely laid down certain tests 
of credibility to be applied to witnesses to aid in finding the truth 
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of their testimony, and among them are these: The manner of the 
witness on stand. You have the witness generally before you and 
can see the manner in which he gives his testimony. ‘The intelli- 
gence of the witness or his knowledge of the subject-matter about 
which he swears, and the means of his knowledge. ‘The care and 
attention which the witness may have given to the occurrence about 
which he may testify ; so the interest of the witness in the subject- 
matter about which he swears or his interest in the result of the 
suit, or his feeling in regard to the parties. Then the probability 
of the statements of the witness. Would such things occur in the 
ordinary transactions of life? Where the statement is improbable 
it would require corroboration to believe the statement. Is the 
witness corroborated or contradicted by other witnesses? Has the 
witness told other stories to other parties or sworn differently on 
other trials about the same subject-matter? Is the witness of good 
character or is he impeached’? All witnesses are presumed to have 
good character for truth unless impeached. 
232 Now apply these tests to the evidence in this case and, as 
it is your duty, find the truth from the evidence. If you find 
the defendant not guilty of the negligence charged, you will return 
a verdict for the defendant. If you find, however, for the plaintiff 
you will assess such reasonable amount of damages as, in your 
opinion, he is entitled to recover. ‘The amount of damages is en- 
tirely within your control. The law lays down several elements 
that may be taken into account in such assessment, such as the loss 
of time occasioned by the injury,.the bodily and mental suffering, 
expenses of doctor bills and nursing, diminished capacity to attend 
to business, and the permanent disability occasioned by the injury, 
if such be made to appear. 

Now, gentlemen, take this case, and under these general directions 
examine all of the evidence and make such a findius as will satisfy 
you of having done right and justice between the plaintiT and the 
defendant, the city. 


Whereupon said defendant, by its counsel, requested the court to 
charge as follows: 

Mr. SHerwoop: I would ask the court to charge that there is net 
sufficient legal evidence of negligence on the part of the defendant, 
its officers or agents, in this case to entitle the plaintiff to recover, 
and the verdict should be for the defendant. 

But the court declined to charge as requested, and to said refusal 
of the court to charge as requested defendant then and there ex- 
cepted. 

Whereupon, the jury having rendered a verdict for the plaintiff, 
the defendant filed a motion for a new trial for the reasons set forth 
therein, and tendered to the court this its bill of exceptions; which 
it prays may be allowed and which is accordingly done, and on de- 
fendant’s motion is ordered to be made a part of the record in this 


case. 
M. WELKER. [se#at.] 
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233 And afterwards, to wit, on Monday, February Ist, A. D. 

1886, being a day of the October term, A. D. 1885, of said 
circuit eourt—present, Judge Welker—the following order was is- 
sued in said cause in said court, viz: 


Henry KING 
vs. 
Tue Crry or CLEVELAND. 


This day come the parties, by their counsel, and upon application 
of the defendant the hearing of the motion to set asid- the verdict 
filed at a former day of this term of court and for a new trial of 
said case is continued until the next term of court; and thereupon 
caine the defendant and presented its bill of exceptions as to errors 
and irregularities of the court during the trial of this case at the 
present term, which is, upon application of defendant, signed and 
sealed and ordered to be made part of the record of the case. 


And afterwards, to wit, on Thursday, March 25th, A. D. 1886, 
being a day of the February term, 1586, of said court—present, 
the Honorable Judge Welker—the following judgment was entered 
in this cause in said court, viz: 


Henry KING. 
is 


Tue Criry or CLEVELAND. 


This day came the parties, by their attorneys, and came on to be 
heard the defendant’s motion to set aside the verdict heretofore ren- 
dered by the jury and for a new trial herein, and the same was 
argued by counsel; and thereupon, upon consideration, it is ordered 
that said motion be overruled; and thereupon, on motion of plain- 

tiff’s attorneys, it is considered that said plaintiff, Henry 
234 King, have and recover from the said defendant, The City of 

Cleveland, the sum of ten thousand one hundred and ninety- 
five ($10,195.00) dollars, being the amount of the verdict as hereto- 
fore rendered at the October term of this court, together with interest 
to the first day of this term, and that said sum of $10,195.00 bear 
interest from the 2nd day of February, 1886; and it is also con- 
sidered that said plaintiff have and recover from the defendant, The 


City of Cleveland, the costs of this suit, to be taxed at $ , for 
which execution may issue; to which defendant excepts. 
235 Know all men by these presents that we, The City of Cleve- 


land, as principal, and George W. Gardner & Allen T. Brins- 
made, as sureties, are held and firmly bound unto Henry King in 
the full and just sum of twenty thousand dollars ($20,000.00), to be 
paid tothesaid Henry King, his certain attorney, executors, admin- 
istrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 
Sealed with our seals and dated this 20th day of May, in the year 
of our Lord one thousand eight hundred and eighty-six. 
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Whereas lately at the February term, A. D. 1886, of the circuit 
court of the United States for the northern district of Ohio, eastern 
division, in a suit depending in said court between Henry King, as 
plaintiff, and the said City of Cleveland, defendant, a Judgment was 
rendered against the said City of Cleveland in the sutn of ten thou- 
sand dollars (810,000.00), and the said City of Cleveland having ob- 
tained i Writ Ol | 
the said court to revers 
citation, directed to the said Henry King, citing and admonishing 
him to be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October neXt: 
Now. the condition oO] tlie ab Ve obligation Is such that if the said 
City of Cleveland shall prosecute said writ of error to effect and 
answer all damage s and costs if it fail to make Its plea wood, 
936 then the above obligation to be void; else to remain in full 


hudoment in the aforesaid Sut, and a 


Lii 


force and virtue. 
THE CITY OF CLEVELAND, [seac.] 
Per GhkoO W. GARDNER, Mayor. 
GEO. W. GARDNER [sEAL.] 
ALLEN T. BRINSMADE. SEAL. ] 


Sealed and delivered in presence o{— 


re ee mee cee 


Approved by— 
M. WELKER, 
District Judge ; S.. Nortlu ri District of Ohio. 


Approved & filed May 22, 1886. 
A. J. RICKS, 
Clerk U.S. Circuit Court. 
23ST Certificate. 
Unirep Srates or AMERICA,| . 
, , ‘ . . » sted 
Northern District of Ohio, | 


I. Augustus J. Ricks, clerk of the cireuit court of the United 
States for said district, do le reby certify the above and _ fore- 
going to be a true, correct, and complete transcript of the record of 
all the proceedings had in said court in the cause wherein Henry 
King ls the plaintiff and The City of Cleve land Is the defendant, iis 
the same appears from the files and records of said court now in my 
custody. 

in testimony whereof I have hereunto set ny 

Seal of the ( ireult hand and aflixed the seal of said court, at ny 

Court. North’n otlice, in Cleveland. in said district. this 29nd 

Dist. of Olio. day of June, A. D.1886,and in the 111 vear 

of the Independence of the United States of 

America , 
AUGUSTUS J. RICKS, Clerk. 

endorsed On COoOVer: N. Ohio . . U. Ss. No. Obl. The (‘ity of 

Cleveland, plaintiff in error, vs. Henry King. Filed September 234, 

L556. 


f error and filed a copy thereof in the clerk's office of 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE CITY OF CLEVELAND, 
Plaintiff in Error, 
Brier FOR PLAINTIFF 
v8. 
HENRY KING, 
Defendant in Error. 


In ERROR. 


The original action was brought in the Cireuit Court of 
the United States for the Northern District of Ohio, Eastern 
Division, by the said Henry King against the City of Cleve- 
land, to recover damages for an injury by him received in 
being thrown from a buggy while driving along one of the 


streets of said City. 
STATEMENT OF FACTS. 
On the 12th day of November, 1879, plaintiff, King, 


who was a citizen of the State of Pennsylvania, being in 
Cleveland, started, about 7 o'clock in the evening, with one 


— 


Elwood, a liveryman, to go, in the buggy of the latter, from 
the Kennard House, a hotel at the corner of Bank and 
St. Clair streets. northerly on Bank street to the Union 
Depot. 

While driving along said street, and at a point about 300 
feet from the place of starting, the buggy collided with some 
building material which had been placed in the street by a 
man who was engaged in the erection of a three story brick 
block, on an abutting lot under contract with the owner, one 
E. Rosenfeld, and King was thrown out and severely injured. 

King bases his action for recovery on the ground of neg- 
ligence. 

The specific charges of negligence are as follows (see 
allegations of petition, printed record page 10): Ist. ‘That 
the defendant” (the City) ‘well knowing the premises” (i. e., 
that Bank street was a public street and highway) ‘“*wrong- 
fully placed and permitted to be placed, divers large quanti- 
ties of dirt, sand, rubbish, stones, boxes and other material 
for building purposes in ard across said street, at or near and 
before a certain building, abutting on the East side of said 
street, being No. 56, and then owned by one E. Rosenfeld, 
and 

2nd. ‘‘Negligently and wrongfully suffered and per- 
mitted said dirt, sand, rubbish, stones, boxes and other ma- 
terial to extend across and occupy more of said street than was 
reasonable and necessary, to wit, more than one half of the 
width of said street, at the place aforesaid, and to remaim and 
continue therein on the said 12th day of November, 1879, and 


during the night time of that day.” 


3rd. ‘*That said defendant negligently and wrongfully 
suffered and permitted said dirt, sand, rubbish, stones, boxes 
and other materials to so remain and continue in and across 
said street during the night time of said 12th day of Novem- 
her, 1879, and after dusk, unprotected and unguarded with a 
sufficient number of lights, or in such manner as to be dis- 
tinctly seen by those who might be passing; and in fact the 
same was permitted to remain without any signal or light to 
guard the same or to denote that it was there.” The questions 
involved on the case are 

ist. Is the City of Cleveland liable for accidents arising 
from the wrongful or improper placing of building material in 
one of its streets, or the improper or insufficient guarding of 
such material therein, by persons not officers or agents of the 
City or subject to its direction or control ¢ 

2nd. Does the petition of plaintiff below, state facts 
sufficient to constitute a cause of action against defendant 
below ¢ 

3rd. Will constructive notice, to the City, of the non- 
existence, on a particular night, of proper lights or guards 
about building material, placed in one of its streets by a third 
person; or that such material was on that night extended into 
the street further than was reasonable or necessary, be pre- 
sumed from the fact that sach material had been in the street 
for some time prior thereto; especially when it does not ap- 
pear but that at all times previously it had been properly 
guarded and protected, and had been confined within reason- 
able and proper limits ‘ 

ith. When the petition alleges the wrongful placing and 


existence of the material in the street on a particular day and 


way 


night, can proof be offered, against objection, of its existence 
at that place for some time prior to that day and night for the 
purpose of proving constructive notice to the City ‘ 


ASSIGNMENT OF ERROR. 


Plaintiff in error avers that there was error in the record 


and proceedings of said Circuit Court in this to wit: 


I. The Court erred in admitting any testimony in behalf . 


of plaintiff below against the objection of defendant below. 

See printed record, page 15. 

II. The Covrt erred in admitting certain evidence of- 
fered by plaintiff below to which defendant objected to wit : 

(1). The permit from the Board of Improvements to E. 
Rosenfeld—dated July 16th, 1879—to oceupy a portion of 
Bank street for the period of 60 days from date, for the pur- 
pose of placing building material thereon. (See original bill 
of Ex. p. 124, printed record, p. 83.) 

(2). ‘The permit from the Board of Improvements to 
Frank Kostering, dated Sept. 19th, 1879, to occupy a portion 
of Bank street for the period of 60 days from date, for the 
purpose of placing building material thereon. (See original 
bill of Ex. p. 124, printed record, p. 88.) 

(3). The testimony of E. Rosenfeld in answer to the 
question as to how long the building material had been in the 
street. (Orig. bill of Ex. p. 133, printed record, page 94.) 

(4). The testimony o! Frank Kostering in answer to the 
question as to how long before the date of the accident to Mr. 
King there had been in the street obstructions of like charac- 
ter to that then existing. (Original record 135, printed record 


p. 96.) 


eer 


Soin 


The full substance of said testimony is as follows : 

Ques. How long before that had there been obstruc- 
tions of like character there / 

Ans. It was there during the time we done the brick- 
work and plastering. 

Ques. How long did it take you to do the brickwork 
end plastering / 

Ans. I think it was in the latter pert of October when 
we started the brickwork. First, when we done the basement 
understand, we had all the stuff in the basement ; we had 
nothing on the street, we hauled the stone right into the base- 
ment. 

Ques. It was there during all the time you were doing 
the brickwork and plastering ‘ 

Ans. Yes. 

[11. ‘The Court erred in refusing the motion of defend- 
ant below to direct the jury to return a verdict for it, on the 
ground that no case had been made out against it, after plain- 
tiff below had rested his case and before defendant had intro- 
duced any testimony. (See original record p. 135, printed 
record p. 96.) 

IV. The Court erred in refusing to charge the jury as 
requested by defendants below, to wit: That there was not 
sufficient legal evidence of negligence on the part of the 
defendant, its officers or agents in this case, to entitle the 
plaintiff to recover, and the verdict should be for the defend- 
ant. (See record page 232, printed record 170.) 

V. The Court erred in overruling the motion of defend- 
ant below for a new trial. (Original record, page —, printed 


record, p. 171.) 


Vl. The Court erred in rendering judgment for plaintiff 


below. (Printed record, p. 171.) 

VII. The Court erred in not rendering judgment for 
defendant belew. (Printed record, p. 171.) 

VIII. ‘Che Court erred in other particulars apparent on 
the face of the record. 


POINTS. 


lst. The first error complained of is that the Court erred 
in admitting any testimony in behalf of plaintiff against the 
objection of defendant. (See printed record, p. 15.) 

We contend, in the first place, that the City of Cleveland 
cannot be made liable in an action of this kind unless made so 
by statute. 

‘* It is well settled that at common law a municipal cor- 
poration is not liable to an individual for neglect to keep a 
highway in repair whereby he suffers an injury in using it.” 

Cooley on Torts, p. 622, and cases cited. 

‘*’Towns are liable for damages suffered from defective 
ways only when an action is given by statute.” 

Frazer vs. Lewiston, 76 Me., 531. 

Hewiston vs. Newhaven, 34 Cenn., 136-139. 

Hewiston vs. Newhaven, 37 Conn., 475. 

For a thorough review of authorities and discussion of the 
principles involved see 

Hill vs. Boston, 122 Mass., 344-380. 

[t is contended, however, in behalf of defendant in error. 
that the City is made liable by the Statutes of Ohio, to wit: 
Sec. 2640, Revised Statutes, Vol. 1, p. 

This section reads as follows: ‘* The Council shall have 


the care, supervision and control of all public highways, streets, 


avenues, alleys, sidewalks, public grounds and bridges, within 
the corporation, and shall cause the same to be kept open, in 
repair and free from nuisance.” 

This section it is claimed imposes an absolute duty upon 
the City to keep the streets free from nuisances, and entails a 


liability for injuries resulting from a failure so to do. 


The Supreme Court of Ohio has declared that this section 
only ** requires a reasonable diligence in view of all the sur- 


roundings and does not exact that which is impracticable.” 
Chase vs. Cleveland, 44 O. S., 505-513-4. 


The language of this section is broad enough to compre- 
hend within its raandate, nuisances of every kind and deserip- 
tion in any manner occurring within the public streets and 
highways; and it is equally mandatory, if mandatory at all, 
with respect to all nuisances. If, therefore, the city is liable 
by virtue of that provision of the statute, it is lable for injuries 
resu ting from one class of nuisances as well as another. 
There can be no distinction drawn from the language of the 
act itself. But there are certain classes of nuisances which 
arise in public streets for an injury resulting from which no 
recovery can be had against the city. For example, the firing 
of cannon. Robison vs. Greenville, 42 Ohio St. 625; 

Mobs and rioting. 

Medical College vs. Cleveland, 12 O. S. 375. 

Thus we see that a liability on the part of the city is not 
tixed by this section of the statute. No cause of action can 
he founded on a violation of its provisions. It, like many 
other provisions, prescribes certain duties to be performed by 


the city, but affixes no penalty for a violation thereof. 


ie. 


The liability of the City, if any there be, for injuries from 
nuisances in the streets, arises from other considerations be 
sides the statutory direction to keep them free from such. 
This liability depends upon the character of the nuisance and 
the relation which the City sustains toit. If the nuisance is 
one which requires the exercise of the police powers of the 
City, for its suppression, then for a failure to suppress it by 
the exercise of that power, the City cannot be held responsible. 

This leads to a consideration of the character of the nui- 
suace here complained of. It should be borne in mind, that 
notwithstanding section 2640 declares that the care, super- 
vision and control of the streets shall be in the City Council, 
this does not give it absolute jurisdiction over them, or com- 
plete control of their use; for instance, the abutting property 
owner has a right to deposit building material in the street in 
front of his premises, and this he may do whether the City 
consents thereto or not. 

Clark vs. Fry, 8 O. S. 358. 

Dillon on Municipal Corporations, 3d Ed. Sec. 730. 

In Clark vs. Fry, supra, it is held that the uses of the 
street in this manner ‘‘are not an invasion, but qualification of 
the right of transit on the public highway ; and the limitation 
is that it must not be unnecessarily and unreasonably mter- 


posed or prolonged. 


‘Such temporary obstructions upon the highway, when 
guarded with due care to prevent danger to the public, and 
not unnecessarily extended or continued,are not nuisances, and 
do not require a license from the municipal authority to lega- 
lize them, although suitable regulations by the City authori- 


ties, requiring such obstructions to be properly guarded, and 
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to prevent them from being made in an improper manner, or 
continued nnreasonably, are usual and highly proper.” 

We see therefore that whether the building material thus 
placed in the street is «a nuisance or not, depends altogether 
upon the facts and circumstances surrounding the case, as, 
for instance, the size and character of the building, the width 
of the street, the opportunity to place them elsewhere than in 
the street. What is reasonable or unreasonable is therefore a 
matter of judgment to be exercised in the first instance by the 
abutting owner. Nor is it a judgment to be exercised with 
great nicety. It is only a palpable abuse which will subject 
the owner to liability. ** There need be no absolute necessity ; 
it suffices that the necessity is a reasonable one.” 

Dillon, Sec. 730, supra. 

In what manner then can the City take cognizance of 
this abuse‘ If the municipal authorities should be of the 
opinion that for any reason the materials in the street 
exceeded the proper limitations, they could not abate them by 
summary proceedings. They could not, by simply declaring 
them a nuisance, make them such and proceed to remove them 
accordingly. 

‘* While cities and towns have the right to abate nui- 
sances, they have not the power to finally and conclusively 
determine, without notice or hearing, and without the right 
of appeal, that a given thing constitutes a nuisance. If the 
authorities of a town abate a supposed nuisance under the 
authority of an ordinance, they are subject to the same liability 
therefor as an individual, unless it be established that the 
property destroyed constituted it nuisance, 


Cole vs. Kegler, 30 Albany Law Journal 194, 195. 
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Wood on Nuisances, Sec. 7+0. 

City of Allegheny vs. Zimmerman, 95 Penn. St. 287. 

Everett vs. Marquette, 53 Michigan, 450. 

St. Paul vs. Gilfillan, 36 Minn., 208. 

The fact as to whether or not they constitute a nuisance. 
must he determined by some Court in proper proceedings 
brought for that purpose, and the statute has provided how 
that fact may be determined, and prescribed a penalty for the 
creation and continuance of such nuisance. 

Section 6921, Revised Statutes of Ohio, provides that, 
‘STU ROOUET. . 000 obstructs or incumbers, by fenees, build- 
ings, structures or otherwise, any public ground, or highway, 
or any street, or alley of any municipal corporation, shall be 
fined not more than five hundred dollars. 

Section 6919 provides, ‘*In every case of conviction 
under section 6{21 the Court shall adjudge that the nuisance 
described in the indictment be abated or removed and may 
issue an order to the Sheriff to execute such judgment at the 
cost and expense of the defendant. 

Section 6920. ‘* The continuance of any nuisance for 
five days after prosecution commenced therefor shall be 
deemed an additional offense.”’ 

This then defines what constitutes a nuisance, subject 
of course, to the limitations laid down by the Supreme Court 
in 8th Ohio St. 358, and shows that such nuisances are in vio- 
lation of the police regulations prescribed by the State, and 
that the suppression thereof becomes a duty of the munici- 
pality as an arm and agency of the State. 

This position is further strengthened by section 1934 of 


the Revised Statutes of Ohio which provides that, ‘* the board 


TES Pe 


of police and the force bereby constituted shall, at all times 
of the day and night, within the boundaries of the City, pre- 
serve the public peace, prevent crime, arrest offenders, pro- 
tect the rights of persons and property, guard the public 
health, preserve order, remove nuisances existing in the public 
streets, roads, places and highways, report all leaks or 
other defects in water pipes and sewers to the proper muni- 
cipal authorities, provide a proper force at every fire, in order 
to protect strangers and travelers at steamboat and ship land- 
ings and railway stations, and generally obey and enforce all 
ordinances of the City Counedl, criminal laws of the State 
and of the United States.” 

If, therefore, this be a matter which comes under the 
police powers of the City, a matter of police regulation, to 
be enforced through the instrumentality of the police depart- 
ment, then the City cannot be held liable for a failure of that 
department to perform its duty. 

‘* Police officers cannot be regarded as servants or agents 
of the City. Their duties are of a public nature and their 
appointment is devolved on cities and towns by the legisla- 
ture as a convenient mode of exercising a public function, 
but this does not render such cities and towns liable for their 
unlawful or negligent acts. 

Robison vs. Greenville, 42 O. S. 625. 

Norristown vs. Fitzpatrick, 94 Pa. St. 121. 

Medical Col. vs. Cleveland, 12 O. 8. 375. 

Campbell vs. Montgomery, 53 Ala. 527. 

The following are all the provisions of the statates of 
Ohie which concern nuisances in their relation to municipal 


corporations : Sec. 1692, ©3 As to general powers of : 2116, 


» 
Ha 
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2128, 2129, 2130 and 2149 to 2152 inclusive, all of which 
relate to the powers and duties of the health department, in 
reference thereto. Section 1934, before cited, as to duties of 
police : 2640 as to duty of City Council. 

It will be further observed, that the general power over 
nuisances granted by section 1692, © 3 is not to abate sum- 
marily, but ‘*to cause any nuisance to be abated.” This, of 
course, means by methods prescribed by law. Nowhere is 
the power of summary abatement specifically given by statute, 
either to the City or any of its departments. Even the Board 
of Health, in cases involving the health of the City is required 
to give notice and have a hearing before it can order the abate- 
ment of a nuisance. See Sec. 2125. 

The health department is operated under the police powers. 

State, er. re/. vs. Covington, 29 O. S. 102, 116. 

It is especially to be noticed that there is not a particle of 
power to deal with nuisances granted to the City outside of 
that found among the police powers, and that there is nowhere 
any levy authorized for the suppression, abatement or removal 
of nuisances except it be found in the power to levy for the 
support of the police and health departments. This ‘is differ- 
ent as to the other duties imposed by section 2640. | Ample 
power is given to the City Council to deal directly with them, 
and power to provide funds therefor. 


Section 1692, © 18 of the Revised Statutes gives general 


power to open and repair streets. Section 2232 gives power 
to appropriate property for street openings. Section 2263 


gives power to levy taxes to pay the cost and expense of 


street openings. Section 2685 gives power to levy for street 


repairs. The duty, and the power to perform that duty, by 


authority to levy taxes or impose local assessments must 
both be conferred, or the corporation tax not be held liable. 

2 Dillon. 3d Ed. See. 1017. 

‘* A municipal corporation is not liable for a personal in- 
jury occasioned on its streets by persons making an unlawiul 
use of its streets as by coasting. 

LaFayette vs, Timberlake, 88 Ind., 330. 

Altvater vs. Baltimore, 31 Maryland, 462. 

In the latter case the Court held, 

‘*The Board of Police Commissioners are not made au- 
thorities of the City of Baltimore by any provision of law. 
Although they exercise authority within the City for public 
purposes and objects, and to aid in maintaining good order 
therein, they have not derived their power from the corpora- 
tion, nor have they been made amenable to the City for the 
faithful discharge of their duties.” 

‘‘Amongst their other duties, they are specifically re- 
quired ‘to prevent and remove nuisances within the City.’ 
A person, while passing along one of the streets of the City 
of Baltimore, was thrown down and injured by being run 
ugainst by a sled going along the street at a rapid rate of 


speed. " 


‘‘In an action against the City to recover damages for 


the injury, 7/¢/d that the City was not responsible, inasmuch 
as it had no control over the Board of Police Commissioners. 
who had exclusive charge of the removal of the nuisance com- 
plained of.” 

The case of Sinclair vs. Baltimore, 59 Md... 592, was an 
action for an injury received in consequence of placing build- 


ing muterial in the street, and is on all-fours with the case at 


oe 
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bar. There the Court say, that the case is ruled by the 


principle laid down in the Altvater case, and Hold : 


‘*An ordinance regulating such obstruction is a mere 
police ordinance, intended to protect the streets against 
undue obstruction and the public in the right of travel. 


‘‘It manifestly belongs to that class of ordinances which 
require the agency of a police force to execute them and to see 
that they are observed, and if there be violations of their pro- 


visions that the penalties be enforced.” 


But if the City have no such police agency of its own, and 
is not allowed the direction and control of the police force 
within its limits, ii has no means at its command to enforce 
the ordinance and it would therefore be unjust to hold it liable 
for injuries resulting from a failure to enforce the ordinance or 
regulation.” 

‘* By the police act of 1867, ch. 367, there is provided an 
independent police department for the City of Baltimore. That 
department does not derive its powers from, and have prescribed 
to it its duties by the municipal government. But the Board 
of Police Commissioners, clothed with the power of appoint- 
ment of all subordinates are appointed by and derive their 
powers from the State and are therefore State officers. They 
are in no legal sense officers and agents of the City.” 

‘*The power of the City is confined to mere matters of 
regulation by proper ordinance, as to the manner and extent 
of the deposit of building material in the streets, and the en- 
forcement of the regulation is entirely dependent upon a sep- 
arate and independent police department over which the 


City has no control.” 


vain 


‘* An ordinance of the City required deposits of building 
material in any of the streets, lanes or alleys of the City to be 
designated during the night by displaying a lighted lamp or 
lantern at such part of the same as to be easily observed by 
persons passing along the street. In an action against the City 
to recover damages sustained by reason of a light so placed 
having been permitted to go out, it was //e/d, that the only 
ground upon which the City could possibly be held liable would 
he that the ordinance was not a reasonable and proper exercise 
of the authority delegated to the City for the regulation of the 
subject matter; that instead of lights some more effective sig- 
nal of warning should have been required. That this ordi- 
nance or an ordinance like it had been in force for a good many 
years, and the Court were by no means prepared to say that if 
the terms of the ordinance were faithfully observed the signal 
required to be displayed would not be reasonable and suf- 


ficient.” 


‘*It is true the public have a right to the free passage of 
the streets, but yet that right can not at all times be enjoyed 


entirely free of obstructions. ~ 


‘‘For purposes of improvement in cities and towns, 
streets from necessity must sometimes be, at least partially 
obstructed ; and all that can be done to prevent accident is the 
deposit of the material in a reasonable place, and to place 
guards, or give reasonable precautionary signals to warn the 
public.” 

We have quoted largely from this case because of its 


parallelism to the case now before the Court and so completely 
represents the position of the plaintiff in error. 
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The independence of the Police Commissioners of the 
City of Cleveland and their complete control of the police 
force, is seen by reference to the following sections of the Re- 
vised Statutes of Ohio, viz: 

Section 1926. ‘All police powers and duties connected 
with and incident to the appointment, regulation, and govern- 
ment of «a police force, in cities of the second grade, of the 
first class, shall be vested in and exercised by a Board com- 
posed of the Mayor of such city and four commissioners.” 


Section 1927, provides for the election of Police Commis- 
sioners by the people. 

Section 1929, provides that the Commissioners shall have 
exclusive power of appointment of members and officers of 
the force. 

Sections 1930 and 1938, provides that the Commissioners 
alone can remove or suspend members of the force. 

Section 1932, provides that the Board has entire control 
of police force. 

Section 1939, provides that the Board shall fix the eom- 
pensation and salary of officers and members of force. 

Sections 1963 and 1978, provides that the City Council 
shall levy the amount estimated by the Board for annual ex- 
pehses. 

Second. But if a liability does exist, either at Common 
Law or under the Statutes, we then insist that the petition 
does not state facts sufficient to constitute a cause of action 
against the City. 

The allegation that ‘* defendant wrongfully suffered and 
permitted the material to occupy more of said street than was 


reasonable or necessary ; and to remain and continue in and 


te ene 
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across said street on the 12th day of November, 1879, during 
the night time, unguarded with a sufficient number of lights,” 
etc., is the only allegation upon which notice to the defendant 


can be predicated, or from which it can be inferred. 


This allegation is not sufficient to charge notice upon 
defendant. Under the rules of pleading, as laid down by the 
Supreme Court of Ohio, such an expression is held to indicate 
mere passivity, or non-action on the part of the defendant in 
regard to the matter which may result from want of 


knowledge. 
Robinson vs. Greenville, 42 O. S., 625-630. 


The allegation is not that deferdant, with knowledge, or 
knowingly, suffered and permitted, etc., but ** wrongfully ” 
did so. Whether it was wrongful or not is a question of Ir.w, 


and depends upon whether knowledge existed or not. 


’ 


The allegation that a thing is ** wrongfully” or ** unlaw- 


fully done,” is a conclusion of law. 

Mitchell et al. vs. Treasurer of Franklin Co., 25 O. S., 
143 155. 

Pelton vs. Bemis, 44 O. S.. 51. 

Pomeroy, Remedies and Remedial Rights, Sec. 530-531. 

Constructive notice can hardly be claimed, as the aver- 
ment of the petition limits the existence of the nuisance to the 
day and night of November 12th. 


The Court therefore erred in overruling the objection of 
defendant below to the introduction of any testimony on be- 


half of plaintiff under the pleadings. 


See printed record, page 15. 


Is 


Third. The Court erred in admitting the testimony of 
Kostering, as to the length of time the material had been in 
the street. 

Printed record, page Ht). 

The petition alleges the existence of an obstruction dur- 
ing «a single day and night, hence proof was inadmissible to 
show that it had in fact been in the street for a longer period. 

Fourth. The verdict was against the weight of evidence. 

Ist. Under the charge of the Court, which, if there 


Was any liability at all on the part of the City, announced the 


correct doctrine of the law, it was incumbent on the plaintiff 


to prove that the obstruction in the street was unreasonably 
or unnecessarily there or was there without proper lights or 
other guards to warn passers-by of its existence and that such 
defect existed with the knowledge of the City cither actual or 
constructive, for a sufficient length of time for the City to 
have remedied it if proper diligence had been exercised by it. 

There -was no proof whatever introduced or offered by 
plaintiff tending to show that the material as located was un- 
necessarily in the street or that it had been in the street for an 
unreasonable length of time. 

There was nothing to show that it was unnecessary to 
occupy a// the space that was occupied by the material or 
that the length of time the street was occupied, was, under 
the circumstances, unreasonable. 

Plaintiff did offer in evidence the permits and testimony 
tending to prove that the space in fact occupied by the ma- 
terial exceeded that authorized by the permits. 


But supposing this to be true, it did not follow as a 


matter of course, nor was that in itself evidence tending to , 
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prove that the occupation of more space than one-third of 
the roadway and one-half the sidewalk was unreasonable or 
unnecessary. The builder would not be limited to the pre- 
scribed space if, as a matter of fact, it was reasonably neces- 
sary to occupy more, in order to perform the work necessary 


to construct the building upon which he was engaged. 


Besides, if any inference is to be drawn from the action 
of the City in the matter, its failure to interfere and require 
the material to be confined within the prescribed limits, is 
equally strong proof that it regarded the occupation had as 
reasonable and necessary under the circumstances, especially 
if it be assumed that the City had knowledge of the extent of 


such occupation. 


Again, as to the length of time the material was in the 
street, the permit covers a period of 120 days, which had not 
expired at the date of the accident. If inferences are to be 
drawn from the permits, then they show that, in thé judg- 
ment of the City, the time that the material was actually in 
the street up to the date of the accident was not unreasonable. 

These constitute the entirety of the proof offered by plain- 
tiff as to the unreasonable and unnecessary occupation of the 


street by the materials 


We submit. then, that there is not in this case any evi- 
dence upon which to base the verdict rendered, because of the 


unreasonable and unnecessary occupation of the street. 


But the defect upon which reliance is placed, both in the 
petition and proof, is the absence of a light or other sufficient 
signal to warn plaintiff of the existence of the obstruction in 


the street. 
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Municipal corporations are not insurers of the safety of 
their public ways, or the lives and limbs of pedestrians. 

Chase vs. Cleveland, 44 O. S. 505-513. 

2nd. Dillon, Mun. Corp., See. 1019. 

‘* Municipal corporations are not responsible for every 
unauthorized act that may be done by any one, resulting in 
injury, either directly or indirectly, to persons traveling the 
streets.” 

Joliet vs. Seward, 86 IIL, 402, 404, 405. 

‘+ A municipal corporat on is not liable for injuries caused 
to individuals by obstructions on the highway not placed 
there by its own officials, or by authority of the city govern- 
ment, until after actual notice of the existence, or until by 
reason of the lapse of time it should have had knowledge, 
and therefore, actual notice may be presumed.” | 

Hume vs. Mayor, &., 47 N. Y., 639. 

‘‘A city is not liable for the acts of a person it licenses to 
use its streets unless the thing authorized is intrinsically 
dangerous, or the municipal authorities have notice of the 
negligence of its licensees ” 

City of Warsaw vs. Dunlap, 112 Ind. 576. 

In the above case the authorities of the City of Warsaw 
had issued a builder’s license similar in its character to the 
permits introduced in evidence in this case. 

On page 552, the Court Say : ‘*As the use was neither 
dangerous nor unlawful, the municipality was not bound to 
keep constant watch over the builders. — Its officers had a right 
within reasonable timits, to presume that men engaged in a 


lawful work would do it in a lawful manner. They were not 
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hound to anticipate negligence on the part of the men thus 
engaged.” 

The record in this case discloses no fault on the part of 
the City ; but on the contrary, that it had taken every reason- 
able precaution to provide against accident. 

It had enacted an ordinance requiring such material, 
when placed in the street, to be protected by sufficient lights 
and affixed a penalty for a violation thereof. 

It had granted a permit upon condition of ample pro- 
tection. 

Printed record p. 88—%. 

Its street lamps were lighted, and a post was located 
only about 40 feet away at the corner of Bank and Johnson 
streets. 


k ostering s testimony pp. lO}, LOY. 


Schuepach we ie ae 
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Baker as ‘6 139. 
Hildebrand se + 160. 


It had no actual knowledge either of the existence of 
the material in the street or of the absence of lights therefrom. 

Although permits were issued July 16, and Sept. 19 to 
place such material in the street, as a matter of fact none was 
placed therein till the latter part of October. 

See testimony of Rosenfeld & Kostering, pp. 95 and 96. 

It had no constructive notice of the absence of the lights, 
for there was not sufficient time between dusk, say 5.30 P. 
M. and 7 P.M. when the accident oceurred, to give construc- 
tive notice. When an obstruction, of which the City has no 


notice, has been placed on a street by a third person and is 
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permitted to remain an four and thre “HAPlers when it 
occasioned an yur ta ft Passel De thy City Is not cuilty of 
negligence, and is not linble.” 

Warsaw vs Dunlap, stipra 

We aftirm therefore, that there is nothing im this case on 
Vhieh to pred ates liability ; unless the City Is held to be ctl} 
absolute insurer of the suifety of all travelers nlong its streets, 
a doctrine at variance with the holding of our own Supreme 
C‘ourt and with the current of decisions elsewhere as we have 
hefore shown 

‘No MUNICH palit bitte CV = tO sec hanes lo remedy all 
the negligence thisat Lastp ope ns mn its streets. If a City is bound 
to know what lights are burning at every place where there 
nre excavallons nic othe things in streets requiring to be 
signalled by colored lanterns, and to place such lights when 
they are lacking, it is bound to do what Is impossible; still less 
is this so when the City has no notice of Its own. 

The object ot by-laws On) such subjects Is to compel 
private persons lo ndopt the HeCOSSAPY precautions, nna thit Is 
all that can reasonably be done 

‘The corporation Is to judge a) itself whit I laws are 
likely te he sufhiecrent. Its duty (OCs HO further. — 

Campbell J. in Josivn vs. letroit. 25 Am. & Eng. Corp. 
(uses, +46. 

Plaintiff in error therefore asks that the hudement of the 
(jrenit Court Innit y e reversed and that i det be restored to 
everything tt has lost by reason thereof. 


ALLAN T. BRINSMADE, 


lf fey, Jie ij tor Plaintift in herror. 


In the Supreme Court of the United States. 


THE CITY OF CLEVELAND, 


Ee ne PCOS 
Plaintiff in Error, 
Vs. 


HENRY KING, 


Defendant in Error. 


Brief for Defendant in Error. 


RICHARD BACON, 
KE. K. WILCOX, 


Attorneys for Defendant in Error. 


THE CITY OF CLEVELAND, 
Plaintiff in Error, 


Brief of Defendant 
in Error. 


HENRY KING, ) 
Defendant in Error. 


The original action was brought in the Circuit Court of the 
United States for the Northern District of Ohio, by the said 
Henry King, against the City of Cleveland, to recover dam- 
ages for an injury by him received in being thrown from a 
buggy whilst driving along Bank street, one of the public 


streets of said city. 
STATEMENT OF FACTS. 


It appears from the testimony that on July 16th, 1879, the 
defendant corporation—The City of Cleveland—duly issued 
and granted to one E. Rosenfeld, a “ permit,” authorizing said 


Rosenfeld to occupy a portion of said Bank street, and to 
obstruct and encumber the roadway of said street by placing 


thereon building materials, which said permit is fully set out 
out on page 88 of the printed record, and page 124 of the 
original record. 

That on or about September 19th, 1879, said defendant cor- 


poration issued and granted its “permit,” authorizing one 


en 


Frank Kostering to occupy a portion of said Bank street, 
and to obstruct and encumber the same by placing thereon 
building materials, which said permit is fully set out on page 
88 of the printed record, and page 125 of the original record, 
the latter “permit” being a continuation of the permission 
granted by the former: That building material was placed in 
said Bank street and had remained there under said authority 
from defendant for a long time, to-wit, more than two months 
prior to November 12th, 1879, and that on said November 
12th, 1879, said street, which was 59 feet in width, was ob- 
structed by said material to the extent of more than one-half 
the width thereof, to-wit, 33 feet from the east curbstone, 
which on said night was permitted to so remain in said street 
without any signal or light to guard the same or to denote 
that it was there. 

That during the night time of said 12th day of November, 
1870, plaintiff King, who was a citizen of the State of Penn- 
sylvania, being in said city of Cleveland, started, about 7 
o'clock in the evening, in company with one Elwood, a livery- 
man, to go in a buggy from the Kennard house, a hotel at the 
corner of Bank and St. Clair streets, northerly on Bank street 
to the Union Depot. That while driving along said street the 
buggy collided with said building material, was overturned: 


and said King thrown out and severely injured. 


Section 2640 Revised Statutes of Ohio is as follows: 

“The council shall have the care, supervision and control 
of all public highways, streets, avenues, sidewalks, public 
grounds and bridges within the corporation, and shall cause 


the same to be kept open, in repair and free from nuisance.”’ 


Other statutes empower a municipal corporation to pro- 
vide the ways and means for the complete carrying out of the 
letter and spirit of this section. The levying of taxes for the 
care and improvement of streets, the power to abate nuisances, 
the creation of Boards of Improvements, and the providing of 
Street Commissioners are all rendered necessary by the power 
conferred and the duty imposed upon the municipality under 


the section referred to. 


“It is a principle of nearly universal acceptation in this 
country, when a town is incorporated and is given control 
over the streets and walks within its corporate limits, and is 
empowered to provide the means to make and repair them, 
that the corporation not only assumes this duty, but by im- 
plication agrees to perform it for the benefit and protection of 
all who may have occasion to make use of these public ease- 
ments ; and that for any failure in the discharge of this duty 
the corporation is responsible to the party injured.” 


Ccoley on Torts, 625. 


“ DEFECTIVE HIGHWAYS A NUISANCE.—For the com- 
munities, individuals or corporations, upon whom is imposed 
the burden of keeping a highway in repair, to permit the same 
to be out of repair so as to endanger the safety of persons or 
property passing over it, or so as seriously to interfere with 
convenient transit over the same, is a public nuisance at com- 
mon law, subjecting the communities, persons or corporations, 
upon whom the duty of keeping it in repair is imposed, to in- 
dictment, and generally to damages at the suit of persons 
injured by reason of such defects or want of repair.” 

Wood on Nuisances, Sec. 302. 
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Referring to the above, the Court, in 46 O. S. says: 

“We conclude that the generally accepted rule is, that 
although the nuisance be a public one, yet it is private also, 
if an individual sustain a special injury thereby, and he may 
maintain an action and recover his special damage, whether it 
be direct or only consequential.’ 

“ The maintenance of any nuisance implies negligence, or 
worse.” 

“Any failure to keep a-safe highway implies neglect.” 

Cardington vs. Fredricks, 46 O. S. ooo. 


“The statute (see 2640 Rev. Stats. Ohio,) gives to muni- 
cipal corporations the care, supervision and: control of all 
public highways, etc., and requires that the same shall be kept 
open and in repair and free from nuisance. In effect it isa 
requirement that the corporation shall prevent all nuisances 
therein, and by allowing a street to become so out of repair 
as to be dangerous, the corpo:.ation itself maintains a nui- 
sance, and a suit to recover for injuries thereby occasioned 
is for damage arising from a nuisance.” 

“The statute does not give a remedy, but it enjoins the duty. 
And when a duty to keep streets in repair is enjoined on mu- 
nicipal corporations, either by a statute in the form now in 
force, or by a provision which authorizes them to pass ordi- 
nances for regulating streets and keeping them in repair, and 
gives power to levy taxes for that purpose, and presumably to 
obtain a fund for satisfying claims for damages, a right of ac- 
tion for damages caused by such neglect arises by the common 
law.” ltd. 
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The duty imposed by the charter of a municipal corpora- 
tion to keep its streets and highways “in repair” is a perféct 
corporate duty, for the breach of which the municipal corpor- 
ation must answer in damages. This duty is performed where 
there is no defect, imperfection, or obstruction in the street 


which renders it unsafe or inconvenient for use by the public. 
Campbell vs. Montgomery, 53 Ala., 527. 
Barnes vs. District of Columbia, 91 U. S.. 547. 


In Weet vs. Brockport, 16 N. Y. 161. which is recognized 
as a leading case, Judge Selden, in the opinion, asserts the 
liability to an action upon the ground that the f#anchises 
granted to municipal corporations are in law a sufficient con- 
sideration for an implied promise to perform with fidelity all 
the duties imposed by the charter. 

We claim for the defendant in error that by virtue of said 
statutes and in consideration of the benefits conferred by the 
charter, it is an imperative duty cast upon municipal corpora- 
tions in Ohio to guard and maintain their public streets, that 
the same may be kept in repair, open for public use, and free 
from nuisance ; and that for a failure to perform this duty, the 
municipal corporation is liable. 

This liability is recognized by the Supreme Court of Ohio 
in every instance where the same has been considered. 

Vandyke vs. The City of Cincinnati, 1 Disney, 532. 
Western Col. vs. Cleveland, 12 O. S., 326. 
Robinson vs. Greenville, 42 O. S. 625. 


Cardington vs. Fredricks, 46 O. S., 000 
See also Barnes vs. District of Columbia, gt U. S., $55. 
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[t is a well recognized principle, that for taking or neg- 
lecting to take strictly governmental action municipal cor- 
porations are under no responsibility except the political 
responsibility to their corporators and to the state; for the 
reason that it is inconsistent with the nature of their powers 
that they should be compelled to respond to individuals for 
acts done or omitted in the administration of governmental 
functions 

Such powers are conferred for public purposes and are to 
be excercised for the public good within the discretion of the 


municipal corporation. 


“There is a distinction between those powers delegated 
to municipal corporations to preserve the peace:and protect 
persons and property, whether to be exercised by legislation 
or the appointment of proper officers, and those powers and 
privileges which are to be exercised for the improvement of 
the territory comprised within the limits of the corporation 
and its adaptation for che purposes of. residence or business. 
As to the first the municipal corporation represents the state, 
discharging duties incumbant on the state, as to the second 
the municipal corporation represents the pecuniary and pro- 
prietary interests of individuals.” 

Western Col., etc., vs. Cleveland, 12 O. S., 375. 
Robinson vs. Greenville, 42 O. S., 625. 


The word “nuisance” as used in Sec. 2640, Revised 
Statutes of Ohio, has been construed by the Supreme Court 


as follows: 


,! 
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“In our opinion the word nuisance in this connection does 
not include an assemblage of persons engaged in such unlaw- 
ful act, but refers to something which is in a sense fixed or 


’? 
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permanent, as a defect in the street 
Robinson vs. Greenville, 42 O. S., 630. 
Cardington vs. Fredricks, 46 O. S., ooo. 


In construing a statute similar to the one in Ohio, (Sec. 
2640,) wherein a duty was imposed upon a municipal corpora- 
tion to keep its streets and highways “in repair,” the ‘court said: 

“It has no reference to unlawful assemblages, violence, 
riots and the like whereby passage along the streets is tem- 
porarily rendered inconvenient or dangerous, for none of these 


occurrances put the Aighway out of ‘repair.’ ” 
Campbell vs. Montgomery, 53 Ala., 527. 


We submit that where such nuisances as are contemplated 
by the statute exist, to-wit: The street being out of repair, 
whether by reason of excavations made therein or obstruc- 
tions placed thereon, which can be properly guarded, remedied, 
or removed in the ordinary way, the duty devolving upon a 
municipal corporation to properly guard said obstructions, re- 
move the same or put said street in repair, are purely minis- 
terial duties, and a failure to perform the same renders the 
corporation liable to individuals injured thereby. 

“Where a duty of a ministerial character is imposed by 
law upon a public officer or corporation, a negligent omission 
to perform that duty creates a liability on the part of such 
corporation for the damages which individuals may sustain 
by reason of such omission, and may be enforced by civil 
action by the party injured.” 

McCarthy vs. The City of Syracuse, 46 New York. 194. 
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NotTicE—Regarding the question of notice the plaintiff in 
error has, we think, misconstrued the language of the petition 
—the averment therein being as follows :— 

“And yet the said defendant, well knowing the premises 
heretofore on the 12th day of November, A. D. 1879, wrong- 
fully placed and permitted to be placed, etc., . ° * 
’ we ” : , “3 and negligently and wrong- 
fulley suffered and permitted, etc.,’ which we submit is not 
only a common and usual form of averment, but is entirely 
sufficient to charge knowledge upon the defendant, which 


necessarily implies notice. 


‘When the duty is imposed by law upon a municipal cor- 
poratio of keeping a structure 7” repatr, it involves the exer- 
cise of a reasonable degree of watchfulness in ascertaining 
the condition, etc., from time to time, and when this is 
omitted the corporation is liable for damages resulting from 


defects which would have been disclosed by an examination.”’ 
McCarthy vs. The City of Syracuse, 46 New York, r94. 


In the case at bar the defendant corporation by its permits 
authorized the placing of the obstructions complained of in 
said street, and cannot we think, under such circumstances be 
heard to disclaim knowledge of its existence. In such cases 
we maintain that no xzoftice of the defect is necessary to fix 
the liability. 

“Tt became (and was) the duty of the city to know of the 
defect, if any existed, and their not knowing it zs ztselfneg- 
ligence; and such negligence cannot possibly have the effect 
of excusing them for not repairing or properly guarding the 


defect in question. 
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“The rule that the city must have notice, actual or implied, 
of a defect in a public way, before it can be held liable for an 
injury caused by the defect, has no application to a case 
where the ignorance of the defect is the result of a clear and 
unmistakable omission.” 

“Ignorance in such a case is itself negligence.” 

Boucher vs. The City of New Haven, 40 Conn. 456. 


“Notice to a town of a defect in a highway may be in- 
Jerred from the notoriety of the defect and its continuance 
for such a length of time as to lead to the presumption that 
the proper officers of the town knew, or with proper vigilance 


and care might have known of it.” 
Reed vs. Northfield,13 Pickering, 94-98. 
Manchester vs. The City of Hartford, 30 Conn. 118. 


Questions of notice and negligence are peculiarly within 
the province of the jury, and wen determined by them under 
all the circumstances of the case, their finding will not, we 


think, be reviewed by this court. 


We cite: Storrs vs. Utica, 17 N. Y. 104. 
Buffalo vs. Holloway, 3 Selden 4938. 
Baltimore vs. O'Donnell, 538 Md. 110. 
The City of Detroit vs. Corey, 9 Mich. 165. 
Child vs. Boston, 4 Allen 41. 


RICHARD BACON, 
E. K. WILCOX, 
Attorneys for Defendant in Error. 


Supreme Court of the Gnited States. 


OCTOBER TERM, 1889. 


No De SI . 


THE CITY OF CLEVELAND, Ptarstirr 1x Error, 
US. 


HENRY KING. 


(Supreme Court of Ohio.) 


THE VILLAGE OF CARDINGTON 
iS. 
THE ApM’R or Mary J. H. FrRepDERICKsS. 


An action against an incorporated village founded upon 
a petition alleging in substance that a street much used by 
the citizens and the public was so unskillfully and negli- 
gently constructed and left by the defendant as to be in an 
unsafe and dangerous condition and allowed to become out 
of repair and obstructed by the rubbish and refuse of the 
village, so that it was highly dangerous, and that the plain- 
tiff, while lawfully passing along the street, accidentally and 
without fault or negligence on her part, was precipitated 
down an embankment, whereby she was greatly bruised and 
injured, for which damages she asks judgmeut, is an action 
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“fora nuisance” within the meaning of section 5144, Re- 

vised Statutes, and abates at the death of the party injured. 
(Decided May 21, 1889.) 


Error to the Circuit Court of Morrow County. 


Powell, Owen, Ricketts & Black, with R. F. Bartlett and 
J. K. Dunn, for plaintiff in error; Andrews & Sims, for de- 
fendant in error. 

Mary J. H. Fredericks commenced an action against the 
Incorporated Village of Cardington in the court of common 


pleas of Morrow county. After answer filed, the plaintiff 


deceased, and, by leave of court, her administrator became 
party plaintiff, and filed petition. The sole issue in the case 
is as to whether an action can be maintained on that petition, 
which is as follows: 


“Mary J. H. Frepericks, Plaintiff, 

against 

“THe INCORPORATED VILLAGE OF CARDINGTON, ORIO, | 
Defendant. 


sé 


elition of James M. Sherman, Administrator. 


“And now comes the said James M. Sherman and repre- 


sents— 


“First. That on or about the 18th day of July, A. D. 1884, 
the said Mary J. H. Fredericks died intestate. 


“ Second. That on the 4th day of August, A. D. 1884, he, 
the said James M. Sherman, was by the probate court within 
and for the county of Morrow, Ohio, duly and legally ap- 
pointed administrator of the estate of Mary J. H. Fredericks, 
deceased ; that he gave his bond as required by law as such 
administrator, and entered upon the discharge of said trust, 
and that he is now the duly and legally appointed and act-- 
ing administrator of said estate. 


“ Third. That at the October term of this court, 1884, the 
death of the said Mary J. H. Fredericks was duly suggested ; 
and, by order of the court, the administrator was made a 
party to said action, and leave given said administrator to 
file petition. 


“Fourth. Chat pursuant to said order of court and leave 
to plead, the said administrator says that the said defend - 
ant isa municipal corporation duly organized under the 
laws of the State of Ohio 


“ Fijth. That on or about the 28th day of April, A. D. 
1883, a certain public street in said village, known as ‘ Main 
street, which was much traveled and used by the citizens 
of said village and the public generally, was so unskillfully 
and negligently constructed and left by the defendant as 
to bein an unsafe and dangerous condition, which street, 
thus unskillfully and negligently constructed, was by said 
defendant allowed to become out of repair and obstructed 
by the rubbish and refuse of the village, so that the same 
became and was at the date last aforesaid highly dangerous ; 
all of which the said defendant then and there had due and 
legal notice. 


“ Sizth. That on the said 28th day of April, A. D. 1883, the 
said Marvy J. H. Fredericks was lawfully traveling on said 
street, and while lawfully passing along said street, acci- 
dentally and without fault or negligence on her part, was 
precipitated down an embankment a distance of about 
twenty feet, whereby she was greatly bruised and injured. 


“ Seventh. That the injury herein complained of was wholly 
in consequence of the dangerous condition of said street, as 


herein set forth. 


“ Kighth. That by reason of the premises she was damaged 
in the sum of five thousand dollars. 


“ Ninth. That on the 10th day of November, A. D. 1883, 
she filed with the clerk of said defendant her claim for 
damages, as herein set forth, which said claim remained 
unadjusted for a period of sixty days and more prior to the 
commencement of this action. 

“And yet the said defendant has not paid said sum of 
money nor any part thereof, though often requested so to do. 

“The said James M. Sheriman, as administrator as afore- 
said, therefore prays judgment against the said defendant 
for the sum of five thousand dollars, with interest and cost 


of suit.” 


The court of common pleas sustained a demurrer to the 
petition and dismissed the action. This Judgment was re- 
versed by the circuit court. To obtain a reversal of that 


judgment this proceeding in error 1s prosecuted. 


SPEAR, J.: 


The grounds urged for reversal of the judgment of the 
circuit court are— 


1. The action was for a nuisance, and hence abated at the 
death of the party injured. 


2. The petition did not state facts sufficient to constitute 
a cause of action. 

Was the action below one for a nuisance? The gravamen 
of the petition is that the deceased was injured because of 
the dangerous and unsafe condition of the street along which 
she was traveling; that the street had been unskillfully and 
negligently constructed and left, was out of repair, and ob- 
structed by rubbish and refuse; in other words, the charge 
is that the village constructed a dangerous road and allowed 
it to become and remain out of repair, from which privaté 
damage ensued. 
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The term “ nuisance” is of extended application. Many 
definitions are given, necessarily varied because the word 
applies toa large number of subjects. “ The term ‘ nuisance,’ 
derived from the French word ‘ nuire, to do hurt or to an- 
noy, is applied in the English law indiscriminately to in- 
fringements upon the enjoyment of proprietary and per- 
sonal rights.” (Addison on Torts, 155.) “ Nuisance, some- 
thing noxious or offensive. Anything not authorized by 
law which maketh hurt, inconvenience, ordamage. It may 
be (a) private, as where one so uses his property as to dam- 
age another’s or disturb his quiet enjoyment of it; (6) public 
or common, where the whole community is annoyed or in- 
convenienced by the offensive acts, as where one obstructs a 
highway or carries on a trade that fills the air with noxious 
and offensive fumes.” (Cochran’s Law Lexicon, 192.) 

We presume it can hardly be doubted that the street, as 
described in the petition in this case, was in law a nuisance. 
“ Nuisances to highways, bridges, and public rivers: These 
annoyances may be either positive by actual obstruction or 
negative by want of reparation. In the latter case only those 
persons are liable whose duty it is to keep the road, ete., in 
repair.” (Harris’ Criminal Law, 118.) “ Defective high- 
ways a nuisance: For the communities, individuals, or edr- 
porations, upon whom is imposed the burden of keeping a 
highway in repair, to permit the same to be out of repair so 
as to endanger the safety of persons or property passing 
over it, or so as seriously to interfere with convenient transit 
over the same, is a public nuisance at common law, subject- 
ing the communities, persons, or corporations upon whom 
the duty of keeping it in repair is imposed to indictment, 
and generally to damages at the suit of persons injured by 
reason of such defects or want of repair.” (Wood on Nui- 
sances, section 307.) 

We conclude that the generally accepted rule is, that 
although the nuisance be a public one, yet it is private also, 
if an individual sustain a special injury thereby, and he 


6 


may maintain an action and recover his special damage, 
whether it be direct or only consequential. 

This petition then charged the maintenance of a nuisance. 
It charged that by reason of that nuisance the plaintiff’s 
intestate had been injured. It is insisted that the action 
below was for negligenee. This proposition does not seem 
to advance the argument. The maintenance of any nui- 
sance implies negligence, or worse. The negligence averred 
produced a nuisance, and it was the nuisance which was 
the occasion of the injury. Any failure to keep a safe hig h- 
way implies neglect, but it was necessary to allege a state of 
facts from which the negligence would be inferred. Aver- 
ring such state of facts showed that a nuisance had been 
created, but it was not necessary that the word “ neglect ” or 
“negligence” should be used in the petition. The action 
was, therefore, “ for a nuisance’’—. e., for maintaining a nui- 
sance from which private damage ensued. 

The statute (sec. 2640, Rev. Stats.) gives to municipal 
corporations the care, supervision, and control-of all public 
highways, ete., and requires that the same shall be kept 
open, and in repair, and free from nuisance. In effect it is 
a requirement that the corporation shall prevent all nui- 
sances therein, and when by allowing a street to become so 
out of repair as to be dangerous the corporation itself main- 
tains a nuisance, and a suit to recover for injuries thereby 
occasioned is for damage arising from a nuisance or “ for a 
nuisance.” The statute does not give a remedy; it but en- 
joins the duty. And when a duty to keep streets in repair 
is enjoined on municipal corporations, either by a statute in 
the form now in force or by a provision which authorizes 
them to pass ordinances for regulating streets and keeping 
them in repair, and gives power to levy taxes for that pur- 
pose, and presumably to obtain a fund for satisfying claims 
for damages, a right of action for damages caused by such 
neglect arises by the common law. 

Did the action abate by the death of the person injured ? 


- 
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As a general rule, at common law, actions er contractu sur- 
vived, while actions er delicto did not. To this there were 
exceptions. One was that, in actions er delicto, so far as the 
act complained of resulted in damage to property, the action 
survived. Another was, that though the action was founded 
on contract, as a suit for breach of promise of marriage, yet, 
if the damage resulting was to the person, and not to the 
property, the action did not survive. The reason for the 
distinction was stated by Lord Ellenborough, in Chamber- 
lain v. Williamson, 2 M. & S., 408, thus: “ Executors and 
administrators are representatives of the temporal property— 
that is, the debts and goods of the deceased—but not of their 
wrongs, except when those wrongs operate to the temporal 
injury of the personal estate.” In other words, the pain and 
suffering endured, or the impairment of the body, not being 
a property interest, did not pass to a personal representative. 
Nor were such causes assiguable. The rule was that “ de- 
mands arising from injuries strictly personal, whether aris- 
ing upon tort or contract, are not assignable.” (McKee v. 
Judd, 12 N. Y., 622.) “A chose in action which is trans- 
missible to an executor or administrator, under our law, is 
assignable in equity; but personal torts, which die with the 
person, are not assignable.” (Grant v. Ludlaw, 8 Ohio St., 
37.) Survivability and assignability of things in action 
were thus treated as convertible terms. “ In general, it may 
be affirmed that mere personal torts, which die with the 
party, and do not survive to his personal representative, are 
not capable of passing by assignment.” (Tomegys v. Vane, 
1 Pet., 213.) | 

In this view at common law no action for death occa- 
sioned by wrongful act could be maintained. No right was 
transmitted, because no person has such an interest in his 
own life as will constitute property in any legal sense, and 
property rights only were transmissible. Hence followed 
the enactment of statutes in many of the States, including 
our own, giving a right of action for death occasioned by 
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wrongful act, in the name of the personal representative, for 
the benefit of the next of kin or widow or both. It will be 
noted that it nowhere appears that the death in this case 
was caused by the injuries complained of, nor does the peti- 
tion of theadministrator purport to be founded on the statute 
referred to. 

So that when our statute provides that actions for dam- 
ages for slander, libel, assault and battery on the case for 
nuisance, etc., shall abate by the death of either party it 
but gives legislative expression to a rule of the common law. 
A change made by the adoption of the code is Important to 
notice. Previously the statute caused such action to abate 
by the death of either party. The Code, sec. 399, provided 
that such action should abate by the death of the defendant. 
The present statute, sec. 5144, Rev. Stats., which took effect 
January 1, 1880, restored the original language, and pro- 
vided that the action therein enumerated, including actions 
“for a nuisance,” should abate on the death of either party. 
The injury to the party in this case occurred April 28, 
1883. | 

The question is not without difficulty, and much may be ° 
said on the other side, but, as conclusion upon the grounds 
stated, we think the action abated upon the death of plain- 
tiff, by force of section 5144. 

By reason of the conclusion reached on the first proposi- 
tion the other becomes unimportant. However, we are of 
opinion that, but for the effect of section 5144, the petition 
would not have been bad on demurrer. It is not a model of 
definiteness, perhaps, but the remedy for such defect is by 
motion and not by demurrer. 

Judgment of the circuit court reversed and that of the 
common pleas affirmed. 

(To appear in 46 Qhio St.) 
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CONTINENTAL LIFE INS. CO. OF CONN. VS. W. J. CHAMBERLAIN. 


1 In Circuit Court, Hamilton County, lowa. 


W. J. CHAMBERLAIN, Administrator of the Estate of Richard) 
Stevens, Deceased, 
vs. 
THe ConTINnentTaAL Lire INsuRANcCE CompaNy OF HARTFORD, 
CONN. 7 


Petition. 


To the hon. cireuit court: 


Your petitioner, W. J. Chamberlain, respectfully represents that 
he is the administrator of the estate of Richard Stevens, duly com- 
missioned and acting as such under and by virtue of an appoint- 
ment made by the circuit court of said county. 

That defendant is a corporation duly organized as an insurance 
company under and by virtue of the laws of the State of Connecticut, 
& as such was duly authorized to do business in Jowa and in Hamil- 
ton county at all the dates hereinafter mentioned, and had an office & 
agency in Webster City, lowa, for that purpose. 

That on or about the 12th day of January, A. D. 1884, the de- 
fendant-, at the instance & request of Richard Stevens, then living at 
Jewell Junction, lowa, issued their policy of insurance on the life of 
the said Stevens for the sum of five thousand dollars, in considera- 
tion of the premium then paid by him, &c., whereby they promised 

and agreed to pay the executors, administrators, or assignees 
2 of said Stevens the said sum of five thousand dollars within 

ninety (90) days after they should receive proof of the death 
of the said Stevens, and then and there delivered said policy No. 
31328 to him; all of which will more fully appear by reference 
to a copy thereof, attached hereto, marked “A,” and made a part of 
this petition. 

That the said Richard Stevens departed this life by being run 
over and killed by the cars at Jewell Junction, Iowa, on the — day 
of , A. D. 1884, and the proof of his death was at once furnished 
defendant: to their satisfaction, & more than ninety days have elapsed 
since that time, and defendants are justly indebted on said policy 
in the sum of five thousand ($5,000) dollars and interest. 

That plaintiff is now the lawful bolder and owner of said claims 
as administrator as aforesaid & demands judgment against defend- 
ants for the sum of five thousand dollars, and six per cent. interest 
thereon from August 10, 1884, with costs of suit. 

CHASE & CHASE, 
Att’ys for PU ff. 


[ Endorsed >] No. 1741. Circuit court. W. J. Chamberlain, ad- 
ministrator of estate of Richard Stevens, deceased, vs. Continental 
Life Insurance Company of Hartford, Connecticut. Petition. Filed 
Dec. 4, 1884. W. M. Taylor, clerk. Chase & Chase, att’ys for pl’ff. 
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3 CONTINENTAL Lire INSURANCE CoMPANY OF HARTFORD, Conn. 
| Vignette. ] 
Number 31328. Amount, $5,000. 


In consideration of the application for this policy of insurance 
and of each of the statements made therein ; 


And, in further consideration of the payment of the sum of ninety- 
seven dollars and eighty-five cents, at the office of the company, in 
Hartford, Connecticut, at the date hereof, the receipt whereof is 
hereby acknowledged, and of the semi-annual payment of ninety- 
seven dollars and eighty-five cents, to be made at the said office on 
or before the twelfth day of July and January in every year during 
the continuance of this contract, 


Promise to pay to Richard Stevens, — executors, administrators, 
or assigns, the sum of five thousand dollars (zeny indebtedness to 
this company on account of this contract to be urst deducted there- 
from), at the office of the company, in Hartford, Connecticut, within 
ninety days after satisfactory proofs of the death of said Richard 
Stevens, of Jewell Junction, in the county of Hamilton, State of 
lowa, shall have been furnished to the company at their said office. 


And the said company hereby further promise and agree that 
after three years from:the date hereof the only conditions which 
shall be binding upon the holder of this policy are that he shall pay 
the premiums at the time and place and in the manner herein 
stipulated, and that the regulations of the company as to age, resi- 
dence, travel, occupation, and employments shall be observed, and 
that in all other respects, after the expiration of sajd three years, 
the liability of the said company under this policy shall not be dis- 
puted. 


This policy is issued and accepted upon the condition that the 
provisions and requirements printed or written by the company 
upon the back oi this policy are accepted by the assured as part of 
this contract as fully as if they were recited at length over the sig- 
natures hereto affixed. 


In witness whereof the said Continental Life Insurance Company 
have, by their president and secretary, signed and delivered this 
contract, In the city of Hartford, this twelfth day of January, one 
thousand eight hundred and eighty-four. 


I. S. PARSONS, President. 
ROB’T E. BEECHER, Secretary. 


Life of another.—65. 


ges Agents of the company are not authorized to make, alter, or 
discharge contracts, to waive forfeitures of policies, or to receive 
premiums when overdue. 


nati 


W. J. CHAMBERLAIN, ADM’R, 4€. 


4 Bas Answers to questions should be written legibly. 


Copy of Application for Insurance in the Continental Life Insurance 
Company of Hartford, Connecticut. 


1. Name (in fall) . 
) 
of the party Date of birth. Age at 
whose life is Place of birth. next 
proposed to | birthday. 
be insured. Year. Month. Day. 
Richard Stevens . Cauda _----- 18389 + Feb’y 15 45 


2. Present residence, Jewell Junction, in the county of Hamilton, 
State of Iowa. 

3. Profession or occupation (present), hotel-keeper. Give full 
particulars (former). Farmer. Is the said party married? Yes. 

4. Describe fully your habit in regard to the personal use of al- 
coholic or other stimulants, narcotics, and tobacco. Strictly tem- 
perate; no narcotics; no tobacco. What has been your habit in 
this respect through life? Same. 

5. Has the said party had any of the following complaints? 
(Separate answers required to each.) 


Neuralgia? No. 


1. Insanity ? No. 18. Habitual cough ? No, 
2. Epilepsy ? . 19. Spitting or raising of 
3. Fits orconvulsions? “ blood ? . 
4. Rheumatism ? ' 20. Any disease ofthelungs? “ 
5. Gout? 4 21. Any disease of the heart? “ 
6. Cancer or any tumor? “ 22. Any disease of the brain? “ 
7. Small-pox ? ‘ 23. Any disease of theliver? “ 
8. Paralysis? “ 24. Any disease of the kidneys? “ 
9. Any severe fever? . 25. Any disease of the stomach ? “ 
10. Drepsy ? . 26. Anv disease of the bowels? “ 
11. Asthma? . 27. Eruptions or disease of the 
12. Dyspepsia ? ‘ skin? 
18. Bronchitis ? ¥ 28. Any disease of the urinary 
14. Fistula ? organs ? 
15. Spinal disease ? . 29. Any disease of the gener- 
16. Pneumonia? g ative organs ? a 
17. Pleurisy ? ‘ 30. Rupture ? a 


6. What sickness or sicknesses has the said party had during the 
ten years last past, and who was the ‘medical attendant? Give his 


residence. None. 
7. Is the said party now in good health, and does he usually 


enjoy good health? Yes. 
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8. Has the said party been successfully vaccinated ; \f so, when 
last? No. 

9. What personal injury or injuries has the said party received ? 
None. 

10. (A.) Has either of the parents or any near relative of said 
party died of or been afflicted with consumption, insanity, gout, or 
any hereditary disease? A. No. : 

(B.) Or has either committed suicide? (State particulars.) 
B. No. 

11. What was the age at death, cause of death, duration of final 
illness, and state of previous health of each of the following persons, 
if deceased? What is the age and present state of health of each of 
them, if now living ? 
ily, POUHES | 
| Age, if | Condition | Age at | Cause of How long, Previous 


| living. | of health. | death. | death. sick. health. 
| | 
Father _--- me F aciiicinteleabitel iapemaiinn er Old age _._..| 2 mos. ... Good. 
ES FE FS Se = TT ites 4 weeks 6 
| 65 pe ne ee 22 Shot in the 
Brothers—No., 5 59 army. 
{ 48 All good ..| 28 | SEE Oeaeeres . Good. 
: : 54 : 
S < ees * . € ~- oe . 
Sisters—No., 3 ‘ 57 Both good_| 3 yr-... Burned to 
Father’s mother _!| } death. 
Father’s father _-_| | ig, Pea eae ; 
Mother’s mother. | Don’t know any | thing about them. 
Mother's father_.| | 


In giving the cause of death avoid all indéfinite terms, such as 
“general debility,” “change of life,” “fever,” “exposure,” &e. If 
the word child-birth be used, how long after delivery did death 
occur, and were there any symptoms of disease of the chest, such as 
cough, expectoration, &c.? 

12. Which parent does the said party most resemble in appear- 
ance and constitution? Mother. 

13. Is the said party now insured in this company er has he ever 
been? Ifso, state numbers of policies and amount. No. 

14. Has the said party any other insurance on his life; if so, 
where and for what amounts? No other. 

15. Has any proposal or application to insure the life of said 
party ever been made to any company or agent upon which a policy 
has not been issued? If so, state ful! particulars. No. 

16. Has any physician given av unfavorable opinion upon the 
life of said party with reference to life insurance? If so, state par- 
ticulars. No. 

17. Where has the said party resided (during summer-and win- 
ter) during the last ten years? Iowa. 

18. (A.) Name and residence of the said party’s usual medical 
attendant. A. None. 

(B.) And of his last medical attendant. B. None. 


ee 
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W. J. CHAMBERLAIN, ADM’R, &¢. 


(C.) Or, if none has been employed, of some other medical 
person to be referred to for information as to health. C. Dr. 
J. N. Medbury, Webster City, Ia. 

19. Name and residence of an intimate friend of the said party 
not interested in the proposed insurance, to be referred to for simi- 
lar information as to health. Chas. Fenton, Webster City, Ia. 

20. Name, residence, and occupation of the person in whose favor 
the insurance is proposed and relationship to the said party whose 
life is proposed to be insured. Myself, or, in case of death, to be 
divided equally between the legal heirs. 

21. Is the said party or are the parties signing this application 
aware that anv untrue or fraudulent answers to the questions in 
this application, or any suppression of facts in regard to the present 
or past state of health, habits of life, or condition of the person 
whose life is hereby proposed for insurance, will vitiate any policy 
which may be ienved on this application and forfeit all payments 
which may be made thereon? Yes. 

22. Has the said party or have the parties signing this application 
carefully read the questions and the answers thereto? Yes. 

23. Sum to be insured, $5,000; premium, $190; term, 15 years; 
plan, A, tontine, 15 years, semi-annually. 

It is hereby affirmed and declared that in this application no cir- 
eumstance or information touching the past or present state of 
health, habits of life, or condition of said party has been concealed 
or withheld which may render an assurance on the life of said party 
more than usually hazardous or with which the directors of the 
Continental Life Insurance Company ought to be made acquainted. 

It is also hereby declared that the person in whose favor this in- 
surance is proposed, as stated in this application, ha- an interest in 
the life of the said party whose life is hereby proposed for insurance 
to the full amount of the said sum of five thousand dollars. 

And it is hereby covenanted and agreed that the statements and 
representations contained in this application and declaration shall 
be the basis of and form part of the contract or policy of insurance 
between the said party or parties signing this application and the 
said Continental Life Insurance Company, which statements and 
representations are hereby warranted to be true, and any policy 
which may be issued upon this application by the Continental Life 
Insurance Company and accepted by the applicant shall be so issued 
and accepted upon the express condition that if any of the state- 
ments or representations in this application are in any respect un- 
true, or if any violation of any covenant, condition, or restriction of 
the said policy shall occur on the part of the party or parties signing 
this application, then the said policy shall be null and void, and all 
moneys which may have been paid on account of said policy shall 
be forfeited to the said company. 

And it is hereby further covenanted and agreed that the officers 
of the said company at the home office of the said company, in 
Hartford, Conn., alone shall have authority to determine whether 
or not a policy of insurance shall be issued on this or any applica- 
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tion or whether or not any insurance shall take effect under this or 
any application. 

And it is hereby further covenanted and agreed that no state- 
ments or representations made or given to the person soliciting this 
application for a policy of insurance or to any other person shall be 
binding «1 the said company, unless such statements or represen ta- 
tions be in writing in this application when the said application is 
received by the officers of the said company at the home office of 
the said company, in Hartford, Conn.; and it is hereby further 
agreed that under no circumstances shall the policy be in force 
until the first premium, as stated in the policy, shall have been paid 
during the lifetime of the said party whose lifeis hereby proposed 
for insurance to the company or to an agent duly authorized by the 
company to receive payments of premiums, and that no premium 
or installmest of premium shall be considered as paid i pe a re- 
ceipt shall have been given therefor at the time of payment duly 
signed by the secretary or president of the said company. 

Dated at Jevell Junction, Iowa, this 2nd day of Jan’y, 1884. 

RICHARD STEVENS, Applicant. 
, Party to be Insured. 


Witness to the signing hereof: 


I. 1. BOAK. 


[On the margin:] Recommended by Stewart Marks, m’g’r. 

Ras~ The application should be signed by the party for whose 
benefit the insurance is effected or in behalf of that person and wit- 
nessed by the agent. 

A husband may sign for his wife, thus: “ Ellen’ White, by John 
White.” | 

If for the benefit of minor children, “John White, guardian (or 
trustee), for Anna B., Alice M., and Mary White, my children (or 
children of —’). 

Form 1553. 


Provisions and Requirements Referred to in this Policy. 


1. That this policy is issued under the tontine plan, the particu- 
lars of which are as follows: 

2. That the tontine period for this policy shall be completed on 
the twelfth day of January, in the year eighteen hundred and ninety- 
nine. 

3. That no dividend shall be allowed or paid upon this policy 
unless the person whose life is hereby assured shall survive the com- 
pletion of its tontine period as aforesaid and unless this policy shall 
be then in force. @ 

4. That all surplus or profits derived from such policies on the 
tontine plan as shall not be in force at the date of the completion of 
their respective tontine periods shall be apportioned equitably among 
such policies as shall complete their tontine periods. . 

5. That upon the completion of the tontine period, on Jan’y 12th, 
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1899, provided this policy shall not have been terminated previously 
by lapse or death, the legal holder or holders of this policy shall 
have the option either, first, to withdraw in cash this policy’s entire 
share of the assets (7. e., the accumulated reserve and surplus appor- 
tioned by this company to this policy), which share this company 
guarantees shall not be less than fourteen hundred ninety-five and 
rio dollars, in addition to the surplus apportioned; secondly, to 
convert the same into a paid-up policy for an equivalent amount, 
provided always that if the amount of said paid-up policy shall ex- 
ceed the original amount of the assurance a satisfactory certificate of 
good health from one of the company’s medical examiners shall be 
required ; thirdly, to continue the assurance for the original amount 
and apply the entire surplus or profits to the purchase of an annuity 
to fs the subsequent premiums falling due upon this policy, 
provided that in any year in which the amount derived from such 
annuity, together with annual dividend on this policy, shall exceed 
the amount of premium due thereon the excess shall be paid in cash 
to said Richard Stevens or assigns; or, fourthly, to withdraw in cash 
the share of the accumulated surplus apportioned by said company 
to this policy and continue the policy in force on the ordinary plan ; 
but if no notice in writing shall be given to the company of the way 
elected in which to apply the surplus or profits within ninety days 
after the completion of the tontine period, then the surplus or profits 
shall be applied in the third way just mentioned. 

6. That previous to the completion of its tontine period this policy 

can have no surrender value in cash or in a paid-up policy. 
7. That in the payment of premiums upon this policy a grace 
shall be allowed of two months, provided always that whenever ad- 
vantage is taken of this grace a fine shall be paid to the company at 
the rate of six per cent. per annum for the time deferred. 

8. The insured shall not, without the consent of the company 
previously obtained in writing, pass beyond the settled limits of the 
United States (excepting into the settled portions of the Dominion 
of Canada, or, by the usual routes and means of public conveyance, 
to those portions of Europe lying north of the forty-second parallel 
of north latitude and west of the fortieth meridian of longitude east 
from Greenwich); nor, without such previous consent, between the 
first day of July and the first day of November, to those parts of the 
United States which lie south of the thirty-second parallel of north 
latitude or south of the parallel of thirty-six degrees and thirty min- 
utes of north latitude within twenty-five miles of the Mississippi 
river or one hundred miles of the Atiantic coast; nor enter upon a 
voyage upon the high seas (except as a passenger, by the usual 
routes and means of public conveyance, between any Atlantic ports 
in the United States within the before-mentioned limits or between 
such last-mentioned ports and any Atlantic port in Europe lying 
north of the forty-second parallel of north latitude); nor, as a mar- 
iner, engineer, fireman, conductor, brakeman, or employee in any 
capacity, enter upon service on any sea, sound, inlet, river, lake, or 
railroad; nor enter into any military or naval service whatsoever 
(the militia not in actual service excepted); nor, without such pre- 
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vious consent, be personally employed in the manufacture or trans- 
portation of gunpowder or fireworks or of highly inflammable 
or explosive substances, or in submarine operations, mining, or 
blasting. 

9. Death in consequence of a duel or of the violation of law is not 
a risk assumed by the company in this contract, nor is death by his 
own hand, sane or insane, if occurring within three years from the 
date hereof. 

10. All premiums are due in Hartford, Connecticut, at the date 
named in the policy, but at the pleasure of the company suitable 
persons may be authorized to receive such payments at other places, 
but only on the production of the company’s receipt therefor signed 
by the president or secretary and countersigned by the person to 
whom the payment is made. No payment made to any person ex- 
cept in exchange for such receipt will be recognized by the com- 
pany. All premiums are considered payable snnually in advance. 
When the premium is made payable in semi-annual or quarterly 
installments that part of the year’s premium, if any, which remains 
unpaid at the maturity of this contract shall be regarded as an in- 
debtedness to the company on account of this contract and shall be 
deducted from the amount of the claim, and if any premium or in- 
stallment of a premium on this policy shall not- be paid when due 
this policy shall be void, and no credit for surplus accumulated on 
this policy shall be deemed applicable to the payment of any pre- 
mium. ; 

11. The contract between the parties hereto is completely set forth 
in this policy and the application therefor, taken together, and none 
of its terms.can be modified nor any forfeiture under it waived ex- 
cept by an agreement in writing signed by the president or secre- 
tary of the company, whose authority for this purpose will not be 
delegated. 

12. If any statement made in the application for this policy be in 
any respect untrue this policy shall be void and all payments which 
shall have been made to the company on account of this contract 
shall belong to and be retained by the company, provided, however, 
that discovery of the same must be made by the company and 
notice thereof given to the assured within three years from the date 
hereof. 

13. The age of the person upon whose death this contract matures 
will be admitted by the company on due proof, but if not so ad- 
mitted the amount of insurance payable under this policy at its ma- 
turity shall in no case be more than the premium charged would 
have purchased by the company’s rates in use at the date hereof for 
such person’s true age. 

14. That no claim shall exist under this policy unless due notice 
and satisfactory proof of death shall be presented in writing to the 
officers of said company, at the home office, in Hartford, Conn., 
within two years after the death of the person upon whose death 
this contract matures, and that the time within which any suit shall 
be brought against said company on any claim under this policy is 
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hereby limited to two years from the time when the right of action 
accrues. 


[Endorsed :] No. 31328. Exhibit “A.” Tontine policy. Con- 
tinental Life Insurance Company of Hartford, Conn. Assurance 
on the life of Richard Stevens. Amount, $5,000. Date, Jan’y 12th, 
1884. Term of life. Annual premium, $190.00. Age, 45. 5S. 
Marks, agent. Register, B®, page —. Edition Dec. 1, 1881. (Oct., 
1884.) 1,000. Notify the home office of any change in P. O. address. 


5 STATE OF lowa, | ap 
Hamalton County, | ~° 


Be it remembered that at aterm of the circuit court of lowa, 
holden in and for said county, at the court-house, in Webster City, 
therein, on the 28th day of January, 1885, were present the 
Honorable D. D. Miracle, sole presiding judge of said court; C. F. 
Weston, sheriff of said county, and G. H. Daniels, clerk of said 
court, when the following proceedings were had, done, and entered 
of record, to wit: 

W. J. CHaMBERLAIN, Adms. of the Estate of Richard Stevens, ) 
Deceased, 
vs. '" 


CONTINENTAL LIFE Ins. Co. or HartTrorp, Conn. J 


Now, to wit, January 28, 1885, this cause coming on for hearing 
on the defendant’s application for a change of forum to the Federal 
court, and the court being fully aavised in the premises, the forum 
of this cause is changed to the middle division, northern district of 
lowa. 


6 In the United States Circuit Court in & for the Northern 
District of lowa. 


W. J. CHAMBERLAIN, Administrator, &c., 
v8. Jan’y Term, 1886. 
CONTINENTAL Lire INSURANCE Co. 


Amended & Substituted Answer. 


The defendant, for other and further answer in its behalf in the 
above-entitled case, represents and avers— 

That it isa corporation organized under and by virtue of the 
laws of Connecticut. Defendant further avers that before issuing 
any policy upon the life of Richard Stevens, deceased, there was re- 
ceived from one I. I. Boak, an agent for defendant at Webster City 
possessing only the power to solicit applications and forward the 
same with the premium money to defendant at Hartford, Connecti- 
cut, a certain written and printed application for said insurance, 
prepared and signed by Richard Stevens and bearing date Jan’y 
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2nd, 1884. A true and correct copy of said application is attached to 

the petition in this cause, marked Exhibit“A,” and madea part. 
7 By the express conditions and requirements of the policy 

the application so made and signed was a part of and con- 
tained in the contract of insurance and the policy of insurance was 
based thereon and was issued and accepted upon the express con- 
ditions and agreements contained therein; that the statements and 
declarations made in the application for the policy and on the faith 
of which it was issued were in all respects true, and that no circum - 
stance or information touching the past or present state of health, 
habits of life, or condition of said Richard Stevens had been con- 
cealed or withheld which might render the insurance on the life 
of said Stevens more than usually hazardous or with which the 
directors of defendant ought to be made acquainted, and by agree- 
ment of the parties the said statements and representations became 
warranties, and it was covenanted and agreed that each, all, and 
singular of the statements and representations made in said applica- 
tion were in all respects true, and if any one of said statements was 
in any respect untrue, then and in that case the policy of insurance 
should be null and void. 

And defendant charges the fact to be— 

That the said Richard Stevens did violate the condition of the 

said policy and upon which it was based, in this, that the 
§ statements and declarations made by him in his application 

for the said policy were not in all respects true, but were false 
in the following matters, to wit: 

That in the application for the policy and on the faith of which 
the same was- issued, in answer to the question therein asked him, 
as to whether or not he had any other insurance.. on his life, he 
stated that he had no other, whereas in truth and in fact he had at 
that time a large amount of insurance upon his life, and was in- 
sured in a large amount, to wit, in the sum of sixteen thousand five 
hundred dollars, in different insurance companies, and the answer 
was false and untrue. Wherefore the defendant asks to be hence 
discharged with its costs. 

M. D. O';CONNELL, BROWN & CARNEY, 
For Def’t. 


| Endorsed :} W. J. Chamberlain, administrator, &c., vs. Continen- 
tal Life Insurance Co. Amended answer. Filed Jan’y 21st, ’86. 
A. J. Van Duzee, clerk, by W. H. Johnston, deputy. M. D. O’Con- 
nell, Brown & Carney, att’ys’ for def’t 


9 In the United States Circuit Court, Northern District of Iowa, 
Middle Div. 
W. J. CHAMBERLAIN, Administrator, ° 
vs. > Replication. 
CONTINENTAL Lire Ins. Co. j 


The plaintiff, replying to the defendant’s answer filed herein, 
states— 


te 
—~@-——— 
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l. 


That he admits that the application of the said Richard Stevens 
upon which the policy in question was issued, in answer to a 
question as to what other insurance he had on his life, stated “ that 
he had none,” and that at that time he held certificates in certain 
co-operative companies providing for assessment on the lives of 
members in case of death. 


. That said application for insurance was taken by I. I. Boak, de- 

, fendant’s special agent at Webster City, to whom the policy was sent 
by the company & delivered to Stevens. 

| That at the time said application was taken the said Stevens in- 


formed the said Boak of all the companies that he had certificates 
in and the amount of each. 

That the said agent of defendant then wrote the answer to said 
question in said applieation & informed the said Stevens that the 
company did not regard co-operative companies as insurance com- 

panies and that question should be so answered, and so the 
10 plaintiff charges that defendant had full knowledge of all the 

Insurance then existing on the life of the said Richard Stevens 
and procured him to so answer said question, and are now barred 
and estopped from saying that said question was not answered cor- 
rectly. 


CHASE & CHASE, 
Att’ys jor Plaintiff. 


[ Endorsed:] U.S. cireuit court. W. J. Chamberlain, administra- 
tor, vs. Continental Life Insurance Co. Replication. Filed Jan. 21, 
1886. A.J. Van Duzee, clerk, by W. H. Johnston, deputy. 


1] In the Cireuit Court of the United States in & for the North- 
ern District of lowa. 


W. J. CHAMBERLAIN, Administrator, &e., ) 
vs. ag Term, 1886. 
CONTINENTAL Lire INSURANCE COMP’ 


Demurrer. 


The defendant demurs to the first count or division of the plain- 
tiff’s replication, because— 
? First. The facts stated do not entitle the the plaintiff to the relief 
asked or to any relief. 
Second. No statements or representations made to I. I. Boak by 
Richard Stevens, deceased, at or prior to the signing of the applica- 
tion herein are admissible in evidence, because the application and 
contract provide that no statements or representations made or 
given to the person soliciting this application for a policy of insur- 
ance or to any other person shall be binding on the said company é 
| unless such statements or representations be in writing in this ap- 
) plication when the said application is received by the officers of 
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the said company at the home office of the said company, in Hart- 
ford, Conn. 

12 Third. No oral representations or statements made to the 
agent soliciting the application are admissible in evidence, 

because the parties agreed that such representations or statements 

should not be binding upon the company. 

Fourth. That any oral representations or statements that may 
have been made by said Boak to said decedant, Stevens, at the time 
said application was made by said Stevens or at any other time, are 
not binding upon the defendant and cannot enter into or become 
any part of the contract of insurance between the said Stevens 
and the def’t. 

M. D. O'CONNELL & 
BROWN & CARNEY, 
Ait’'ys for Def’ts. 


[Endorsed :] W. J. Chamberlain, administrator, &c., vs. Conti- 
nental Life Insurance Co. Demurrer. Filed Jan. 21,1886. A. J. 
Van Duzee, clerk, by W. H. Johnston, deputy. M. D. O’Connell 
& Brown & Carney, attorneys for def’t. 


13 Be it remembered that at a circuit court of the United 

States, begun and held at the county court-house, in the 
city of Fort Dodge, on the 15th day of June, A. D. 1886—the Hon- 
orable Oliver P. Shiras, presiding—the following proceedings were 
had, to wit: 


W. J. CHAMBERLAIN, Adms. Rich. Stevens, ) 
v8. >No. 114. Law. 
CONTINENTAL Lire INSURANCE Co. 


And now, on this 15th day of June, A. D. 1886, being the Ist day 
of the term, this cause coming on, upon the demurrer to the replica- 
tion heretofore submitted to the court at the January term, on the 
written arguments of counsel, and the court now being fully advised 
in the premises, it is considered and ordered by the court that the 
demurrer be, and the same is hereby, overruled, and the defendant 
excepts. 


14 THurspbay, June 17, 1886. 
Third day. 


W. J. CHAMBERLAIN, Adms. of Richard Stevens,” 


Dee’d, ee 
Us ‘ No. 114. Law. 
THE CONTINENTAL Lire Ins. Company. 


And now, on this 17th day of June, 1886, the same being the third 
day of the term, this cause coming on for trial by jury, the plaintiff 
appearing by D. D. Chase, Esq., and J. L. Carney, Esq., and M. PDP. 
O’Connell, Esq., appearing for the defendant— _ 


W. J. CHAMBERLAIN, ADM’R, &c. 


Thereupon a jury of twelve good and lawful men, citizens of this 
district, were duly empannelled, tried, and sworn well and truly to 
try the issues joined in this cause and a true verdict to give accord- 
ing tothe law and the evidence. The names of said jury were as fol- 
lows, to wit, Wm. Moffett, D. W. Noel, T. J. Hughes, F. H. Simpson, 
Lewis Lakey, C. E. Greef, John Y. Tilford, John Starr, Henry Dilley, 
Henry Weist, E. H. Allison, J. A. Winkel. Thereupon the evidence 
of the parties was produced and the trial of the cause proceeded 
with. Pending the progress of the trial of the cause, the time for the 
adjournment of the court having arrived, the further hearing of the 
cause was continued until to-morrow morning. 


15 FRIDAY, June 18th, 1886. 
Fourth day. 


W. J. CHAMBERLAIN, Adms. of the Estate of Richard Ste- ) 
vens 
No. 114. 
v8. 
THe CONTINENTAL Lire INSURANCE COMPANY. 


And now, on this 18th day of June, A. D. 1886, the same being 
the fourth day of the term, this cause coming on in continuation of 
the trial by jury, the jury, being called, answer to their names and 
take their seats in the box. ‘TTnereupon the cause is further pro- 
ceeded with on the trial, and the evidence of the parties is further 
produced and completed. The counsel are then heard in argument, 
and the cause is fully submitted. The court thereupon instructs the 
jury in the law of the case, and they retire in charge of a sworn 
bailiff to consider their verdict. 


And afterwards and on the same day the jury are returned into 
court, and render and return their verdict as follows, to wit: 


W. J. CHAMBERLAIN, Administrator, ) 
vs. : 
CONTINENTAL Lire INSURANCE COMPANY. j 


We, the jury in the above cause, find for the plaintiff and assess 
his damages at five thousand five hundred fifty-six & 4%, dollars 
($5,556.66). 

D. W. NOEL, Foreman. 


16 SATURDAY, June 19th, 1886. 


Fifth day. 


W. J. CHAMBERLAIN, Adms., ) 
v8. ( No.114. Law. 
Tue ConTINENTAL Lire INSURANCE COMPANY. 


And now, on this day, comes the defendant, by its attorney, M. D. 
O’Connell, Esq., and files a motion for a new trial herein. 
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17 In the Circuit Court of the United States, Northern\ District 
of Iowa, Central Division. 


W. J. CHAMBERLAIN, Administrator of Es-) —— 
| ‘ ; ‘ a . 


ate of Rich: Stevens. &c.. PI’ff ; 
tate of Richard Stevens, &c., PI’ff, Matias: tn ont eolin tee 


verdict of the jury 
and for a new trial. 


vs. ; 
THE CONTINENTAL Lire INSURANCE Co., 
Deft. 


The defendant in the above-entitled cause moves the court to set 
aside the verdict rendered in said cause and to grant the defendant 
a new trial, because—- 


Ist. The verdict is not sustained by sufficient evidence. 
2nd. The verdict is contrary to and against the evidence. 
3d. The verdict is contrary to the law. 


4th. The court erred in admitting the testimony of I. I. Boak as 
to what the assured, Richard Stevens, said to him when his appli- 
cation for insurance was taken, in reference to what other insurance 
he then had on his life, and in permitting said Boak to tes- 
18 tify. that Stevens then told him he had certain certificates of 
membership in certain co-operative companies, and that he, 
Boak, told Stevens that he did not consider “that insurance,” and 
that in that light the question, “ Has the said party any other insur- 
ance on his life; if so, where,and for what amounts?” was answered, 
“No other;” which said testimony was admitted against the defend- 
ant’s objection, and its admission then and there excepted to. 


The court erred in giving that part of his charge to the jury in 
which he instructed the jury that if Stevens stated fully and fairly 
to Boak, the agent of the company, all the facts as they existed in 
regard to the insurance in the co-operative companies then held by 
Stevens and fully informed said agent, Boak, that he then held cer- 
tificates of insurance in co-operative companies, and that Boak then 
wrote down in the application the answer that Stevens had “no 
other” insurance, on the theory that they did not constitute insur- 
ance within the meaning and understanding of the question as put 
in the application, that then the mistake lies at the door of the in- 
surance company and not at the door of the assured. 


The court erred in refusing to give the instructions marked 1 & 
2, asked by the defendant, and the def’t then and there ex- 
cepted. 
19 J. L. CARNEY anp 
M. D. O'CONNELL, 
Attorneys for Def’t. 


Endorsed: Filed June 19, 1886. A.J. Van Duzee, clerk, by W. 
H. Johnston, deputy. 
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Tuurspay, June 24th, 1886. 
Ninth day. 


W.J. CHAMBERLAIN, Adms. Richard Stevens, Dec’d, 
v8. No. 114. Law. 
‘Tue ConTINENTAL Lire [INSURANCE COMPANY. 


And now, on this 24th day of June, A. D. 1886, the same being 
the ninth day of the term, this cause coming on for hearing on the 
motion for a new trial herein, the plaintiff appearing by D. D. Chase, 
Esq., his attorney, and J. L. Carney, Esq., — M. D. O'Connell, Esq., 
appearing for the defendant— 

And thereupon the motion for a pew trial is overruled, and de- 
fendant excepts. 

Thereupon the cause coming on for further hearing on the motion 
for judgment on the verdict of the jury heretofore filed herein— 

Thereupon it is ordered, considered,and adjudged by the court 
that the plaintiff, W. J. Chamberlain, adms. of the estate of Richard 
Stevens, deceased, have and recover of and from the defendant, The 
Continental Life Insurance Company, the sum of five thousand five 
hundred and fifty-six dollars and sixty-six cents, with interest 
thereon, at six per cent. per annum, from the rendition of this judg- 

ment. 
21 And that plaintiff recover the costs of suit herein, taxed at 
$123.25,and that in default of payment thereof execution 
issue therefor. 

And the defendant excepts. 

Whereupon defendant prays a writ of error in open court, which 
is allowed by the court and the bond tixed at double the amount of 
the judgment if a supersedeas is filed or $500 if a supersedeas is 
not filed. 


22 In the Circuit Court of the United States, Northern District 
of lowa, Central Division. 


W. J. CHAMBERLAIN, Administrator of the Estate of Richard ) 
Stevens, Deceased, PI’ff, 
Us. 
THe ContTINeNTAL Lire Insurance Company, Def’t. J 


Unirep States oF AMERICA, | .. | 
Northern District of Iowa, | 


To the honorable justices of the Supreme Court of the United States: 


And now comes the Continental Life Insurance Company of Hart- 
ford, Connecticut, by J. L. Carney and M. D. O’Connell, its attorneys, 
aud complains that in the records and proceedings and also jn the 
rendition of judgment in a suit between W. J. Chamberlain, admin- 
istrator of the estate of Richard Stevens, deceased, plaintiff, and said 
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Continental Life Insurance Company, defendant, tried in the circuit 
court of the United States for said northern district of lowa, at the 
at the June term thereof, A. D. 1886, and in which judgment was 
rendered against it on the 24th of June, A. D. eighteen hur- 
23 dred and eighty-six, manifest error hath intervened, to the 
great damage of the said The Continental Life Insurance 
Company, defendant as aforesaid. 

Wherefore the said The Continental Life Insurance Company 
pray for the allowance of a writ of error and such other proofs as 
may cause the same to be corrected by the Supreme Court aforesaid. 

J. L. CARNEY anp 
M. D. O;CONNELL, 
Attorneys for Deft. 
Allowed: 
QO. P. SHIRAS, Judge. 


Endorsed: Filed July 28th, 1886. A. J. Van Duzee, cl’k, by A. 
H. Johnston, deputy. 


24 In the Cireuit Court of the United States for the Northern 
District of Iowa. 


I, A. J. Van Duzee, clerk of said court for said district, do hereby 
certify that the foregoing transcript contains a full, true, and com- 
plete copy of the pleadings, record, and judgment entries in a certain 
cause in said court, wherein W. J. Chamberlain, administrator of the 
estate of Richard Stevens, deceased, is pl’ff and The Continental Life 
Insurance Company of Hartford, Connecticut, is def’t, as full, true, 
and complete as the original of the same now remains on file and of 
record in my office. : : 
Seal Circuit Court U.S.. os testimony whereof I hereunto sub- 

Northern District of S°Tbe my name and affix the seal of said 

lowa, Fort Dodge. court, at my office, in Fort Dodge, in said 

’ district, this 29th day of July, A. D. 1886. 
A. J. VAN DUZEE, 
Clerk U.S. C. C., Northern District of Iowa, 
By W. H. JOHNSTON, Deputy. 


25 CoNTINENTAL LIFE INSURANCE CoMPANY OF HARTFORD, Conn. 


| Vignette. ] 
Number 31328. Amount, $5,000. 
Specimen. 


In consideration of the application for this policy of insurance 
and of each of the statements made therein ; : 
And, in further consideration of the payment of the sum of ninety- 
seven dollars and eighty-five cents, at the office of the company, in 
Hartford, Connecticut, at the date hereof, the receipt whereof is 
hereby acknowledged, and of the semi-annual payment of ninety- 
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seven dollars and eighty-five cents, to be made at the said office on 
or before the twelfth day of July and January in every year during 
the continuance of this contract, 


Promise to pay to Richard Stevens, lis executors, ad- 
ministrators, or assigns, the Specimen. sum of five thousand dol- 
lars(any indebtedness to this company on account of 
this contract to be first deducted therefrom), at the office of the com- 
pany, in Hartford, Connecticut, within ninety days after satisfactory 
proofs of the death of said Richard Stevens, of Jewell Junction, in 
the county of Hamilton, State of Lowa, shall have been furnished 
to the company at their said office. 


And the said company hereby further promise and agree that 
after three years from the date hereof the only conditions which 
shall be binding upon the holder of this policy are that he shall pay 
the premiums at the time and place end in the manner herein 
stipulated, and that the regulations of the company as to age, resi- 
dence, travel, occupation, and employments shall be observed, and 
that in all other respects, after the expiration of said three years, 
the liability of the said company under this policy shall not be dis- 
puted. 


This policy is issued and accepted upon the condition that the 
provisions and requirements printed or written by the company 
upon the back or this policy are accepted by the assured as part of 
this contract as fully as if they were recited at length over the sig- 
natures hereto affixed. 


In witness whereof the said Continental Life Insurance Company 
have, by their president and secretary, signed and delivered this 
coniract, in the city of Hartford, this twelfth day of January, one 
thousand eight hundred and eighty-four. 


|. S. PARSONS, President. 
Specimen. 


(Signed) ROB’T E. BEECHER, Secretary. 
| Specimen. 


Life of another.—65. 


ges Agents of the company are not authorized to make, alter, or 
discharge contracts, to waive forfeitures of policies, or to receive 
premiums when overdue. 
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Ex. A. 


l. Name (in full) 
of the party 
whose life is 
proposed to 
be insured. 


Richard Stevens - 


State of lowa. 
i o. 


particulars (former). 


this respect through life? 


1. Insanity ? 

2. Epilepsy ? 

8. Fits or convulsions? 
4. Rheumatism ? 

5. Gout? 

6. Cancer or any tumor? 
7. Small-pox ? 

8. Paralysis? 

9. Any severe fever? 
10. Dropsy ? 

11. Asthma? 

12. Dyspepsia ? 

13. Bronchitis ? 

14. Fistula? 

15. Spinal disease ? 
16. Pneumonia? 

17. Pleurisy ? 

18. Habitual cough ? 


Canada 


Referred — in Bill of Ex. 


Place of birth. 


Profession or occupation (present), hotel-keeper. 
Is the said party married ? 

4. Describe fully your habit in regard to the personal use of al- 
coholic or other stimulants, narcotics, and tobacco. 
perate; no narcotics; no tobacco. 


l’armer. 


No. 
sé 


és 


‘< 
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Beas” Answers to questions should be written legibly. 


Copy of Application for Insurance in the Continental Life Insurance 
Company of Hartford, Connecticut. 


); irth. 
Date of birth Age at 


next 
birthday. 
Year. Month. Day. 
.-| 1839 | Feb’y | 15th 45 


2. Present residence, Jewell Junction, in the county of Hamilton, 


Give full 
Yes. 


Strictly tem- 
What has been your habit in 


5. Has the said party had any of the following complaints ? 
(Separate answers required to each.) 


Neuralgia? No. 


19. Spitting or raising of 
blood ? No. 

20. Any disease ofthe lungs? “ 
21. Any disease of the heart? “ 
22. Any disease of the brain? “ 
23. Any disease oftheliver? “ 
24. Any disease of the kidneys? “ 
25. Any disease of the stomach ? “ 
26. Any disease of the bowels? “ 
27. Eruptions or disease of the 


skin ? , 
28. Any disease of the urinary 
organs ? . 
29. Any disease of the gener- 
ative organs ? - 
30. Any other disease or dis- ° 
order ? ? 


6. What sickness or sicknesses has the said party had during the 


_ 
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ten years last past, and who was the medical attendant? Give his 
gree Ans, None. 

. Is the said party now in good health, and does he usually 
enjoy good health? Yes. 

8.” Has the said party been successfully vaccinated; if so, when 
last? Ans. No | 

9. What personal injury or injuries nas the said party received ? 
Ans. None. 

10. (A.) Has either of the parents or any near relative of _ 
party died of or been afflicted with consumption, insanity, gout, o 
any hereditary disease? A. No. 

(B.) Or has either committed suicide? (State particulars.) 
B. No. 

11. What was the age at death, cause of death, duration of final 
illness, and state of previous health of each of the following persons, 
if deceased ? What is the age and present state © of health of each of 
them, if now living? 


|_Age,if | Condition Age at Cause of How long Previous 


living. | of health. | death. death. sick. health. 
SEE PE SORE SENSE init 87 Old age .... 2 mos. ... Good. 
Mother pein ot citidin tianlian’ ian cibiey un inaabioapiniia Ho Fever...... 4 weeks “ 
65 vievandanidies teat 22 Shot in the 
Brothers—No., 5 | 59 army. 
38 All good_.| 28 fet eee Good. 
. . f 54 
~ : —_= ** 3 — ‘ os rs | 
ssters a 57 Both good_| 3 years. Burned to 


Father’s mother _| ) death. 
Father’s father -. 
Mother’s mother 
Mother's father... | 


; Don’t knowany | thing | about them. 


7 Sennen tS 


In giving the cause of death avoid all indefinite terms, such as 
“general debility,” “change of life,” “fever,” “exposure,” &c. If 
the word child-birth be used, how long after delivery did death 
occur, and were there any symptoms of disease of the chest, such as 
cough, expectoration, &c.? 

12. Which parent does the said party most resemble in appear- 
ance and constitution? Mother. 

13. Is the said party now insured in this company er has he ever 
been? If so, state numbers of policies and amount. No. 

14. Has the said party any other insurance on his life; if so, 
where and for what amounts? No other. 

15. Has any proposal or application to insure the life of said 
party ever been made to any company or agent upon which a policy 
has not been issued? If so, state full particulars. No. 

16. Has any physician given an unfavorable opinion upon the 
life of said party with reference to life insurance? If so, state par- 
ticulars. No. 

Where has the said party resided (during summer and win- 
ter) during the last ten years? Iowa. 


" 
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18. (A.) Name and residence of the said party’s usual medical 
attendant. A. Has none. 
(B.) And of his last medical attendant. B. —. 
(C.) Or, if none has been employed, of some other medical 
person to be referred to for information as to health. C. Dr. 
J. N. Medbury, Webster City, Ia. 

19. Name and residence of an intimate friend of the said party 
not interested in the proposed insurance, to be referred to for simi- 
lar information as to health. Charles Fenton, Webster City, La. 

20. Name, residence, and occupation of the person in whose favor 
the insurance is proposed and relationship to the said party whose 
life is proposed to be insured. Myself, or, in case of death, to be 
equally divided between legal heirs. 

21. Is the said party or are the parties signing this application 
aware that any untrue or fraudulent answers to the questions in 
this application, or any suppression of facts in regard to the present 
or past state of health, habits of life, or condition of the person 
whose life is hereby proposed for insurance, will vitiate any policy 
which may be issued on this application and forfeit all payments 
which may be made thereon? Yes. 

22. Has the said party or have the parties signing this application 
carefully read the questions and the answers thereto? Yes. 3 

23. Sum to be insured, $5,000; premium, $190.00; term, 15 years ; 
plan, A, tontine, 15 years, semi-annually. 

It is hereby affirmed and declared that in this application no cir- 
cumstance or information touching the past or present state of 
health, habits of life, or condition of said party has been concealed 
or withheld which may render an assurance on the life of said party 
more than usually hazardous or with which the directors of the 
Continental Life Insurance Company ought to be made acquainted. 

It is also hereby declared that the person in whose favor this in- 
surance is proposed, as stated in this application, ha- an interest in 
the life of the said party whose life is hereby proposed for insurance 
to the full amount of the said sum of five thousand dollars. 

And it is hereby covenanted and agreed that the statements and 
representations contained in this application and declaration shall 
be the basis of and form part of the contract or policy of insurance 
between the said party or parties signing this application and the 
said Continental Life Insurance Company, which statements and 
representations are hereby warranted to be true, and any policy 
which may be issued upon this application by the Continental Life 
Insurance Company and accepted by the applicant shall be so issued 
and accepted upon the express condition that if any of the state- 
ments or representations in this application are in any respect un- 
true, or if any violation of any covenant, condition, or restriction of 
the said policy shall occur on the part of the party or parties signing 
this application, then the said policy shall be null and void, and all 
moneys which may have been paid on account of said policy shall 
be forfeited to the said company. 

And it is hereby further coyenanted and agreed that the officers 
of the said company at the home office of the said company, in 
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Hartford, Conn., alone shall have authority to determine whether 
or not a policy of insurance shall be issued on this or any applica- 
tion orewhether or not any insurance shall take effect vee sa this or 
any application. 

And it is hereby further covenanted and agreed that no state- 
ments or representations made or given to the person soliciting this 
application for a policy of insurance or to any other person shall be 
binding on the said company, unless such statements or represeuta- 
tions be in writing in this application when the said application is 
received by the officers of the suid company at the home office of 
the said company, in Hartford, Coun.; and it is hereby further 
agreed that under no circumstances shall the policy be in force 
until the first premium, as stated in the policy, shall have been paid 
during the lifetime of the said party whose life is hereby proposed 
for insurance to the company or to an agent duly authorized by the 
company to receive payments of premiums, and that no — 
or installmect of premium shal! be considered as paid unless a re- 
ceipt shall have been given therefor at the time of payment duly 
signed by tlie secretary or president of the said company. 

Dated at Jewell Junction, lowa, this 2 day of Jan'y, 1884. 
RICHARD STEVENS, Applicant. 
— —, Party to be Insured. 


Witness to the signing hereof: 
I. l. BOAK. 


[On the margin:] Recommended by S. Marks, agent. 


gas The application should be signed by the party for whose 
benefit the insurance is effected or in behalf of that person and wit- 
nessed by the agent. 

A vin diner may sign for his wife, thus: “ Ellen White, by John 
White.” 

If for the benefit of minor children, “John White, guardian (or 
trustee), for Anna B., Alice M., and Mary White, my children (or 
children of —”). 

Form 152 


2 


Provisions and Requirements Referred to in this Policy. 


1. That this policy is issued under the tontine plan, the particu- 
lars of which are as follows : 

2. That the tontine period for this policy shall be completed on 
the 12th day of January, in the year eighteen hundred and ninety- 
nine. 

3. That no dividend shall be allowed or paid upon this policy 
unless the person whose life is hereby assured shall survive the com- 
pletion of its tontine period as aforesaid and unless this policy shall 
be then in force. 

4. That all surplus or profits derived from such policies on the 
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tontine plan as shall not be in force at the date of the completion of 
their respective tontine periods shall be apportioned equitably, among 
such policies as sha!l complete their tontine periods. 

5. That upon the completion of the tontine period, on Jan’y 12th, 
1899, provided this policy shall not have been terminated previously 
by lapse or death, the legal holder or holders of this policy shall 
have the option either, first, to withdraw in cash this policy’s entire 
share of the assets (7. ¢., the accumulated reserve and surplus appor- 
tioned by this company to this policy), which share this company 
guarantees shall not be less than fourteen hundred ninety-five and 
ris dollars, in addition to the surplus apportioned; secondly, to 
convert the same into a paid- up policy for an equivale nt amount, 
provided always that if the amount of said paid-up policy shall ex- 
ceed the original amount of the assurance a satisfactory certificate of 
good health from one of the company’s medical examiners shall be 
required; thirdly, to continue the assurance for the original amount 
and apply the entire surplus or profits to the purchase of an annuity 
to reduce the subsequent premiums falling due upon this policy, 
provided that in any year in which the amount derived from such 
annuity, together with the annual dividend on this policy, shall exceed 
the amount of premium due thereon the excess shall be paid in cash 
to said Richard Stevens or assigns; or, fourthly, to withdraw in cash 
the share of the accumulated surplus apportioned by said company 
to this policy and continue the policy in force on the ordinary plan ; 
but if no notice in writing shall be given to the company of the way 
elected in which to apply “the surplus or profits within ninety days 
after the completion of the tontine period, then the surplus or p srofits 
— be applied in the third way just mentioned.’ 

That previous to the comple tion of its tontine period this policy 

an > hee no surrender value in cash or in a paid-up policy. 

That in the payment of premiums upon this policy a grace 
shail be allowed of two months, provided always that whenever ad- 
vantage is taken of this grace a fine shall be paid to the company at 
the rate of six per cent. per annum for the time deferred. 

8. The insured shall not, without the consent of the company 
previously obtained in writing, pass beyond the settled limits of the 
United States (excepting into the settled portions of the Dominion 
of Canada, or, by the usual routes and means of public conveyance, 
to those portions of Europe lying north of the forty-second parallel 
of north latitude and west of the fortieth meridian of longitude east 
from Greenwich); nor, without such previous consent, between the 
first day of July and the first day of November, to those parts of the 
United States which lie south of the thirty-second parallel of north 
latitude or south of the parallel of thirty-six degrees and thirty min- 
utes of north latitude within twenty-five miles of the Mississippi 
river or one hundred miles of the Atiantic coast; nor enter upon a 
voyage upon the high seas (except as a passenger, by the usual, 
routes and means of public conveyance, between any Atlantic ports 
in the United States within the before-mentioned limits or between 
such last-mentioned ports and any Atlantic port in Europe lying 
north of the forty-second parallel of north latitude); nor, as a mar- 
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iner, engineer, fireman, conductor, brakeman, or employee in any 
capacity, enter upon service on any sea, sound, inlet, river, leke, or 
railroad; nor enter into any military or naval service whatsoever 
(the militia not in actual service excepted); nor, without such pre- 
vious consent, be personally employed in the manufacture or trans- 
portation of gunpowder or fireworks or of highly inflammable 
or explosive substances, or in submarine operations, mining, or 
blasting. 

9. Death in consequence of a duel or of the violation of law is not 
a risk assumed by the company in this contract, nor is death by his 
own hand, sane or insane, if occurring within three years from the 
date hereof. 

10. All premiums are due in Hartford, Connecticut, at the date 
named in the policy, but at the pleasure of the company suitable 
persons may be authorized to receive such payments at other places 
but only on the production of the company’s receipt therefor signed 
by the president or secretary and countersigned by the person to 
whom the payment is made. No payment made to any person ex- 
cept in exchange for such receipt will be recognized by the com- 
yany. All premiums are considered payable annually in advance. 

Vhen the premium is made payable in semi-annual or quarterly 
installments that part of the year’s premium, if any, which remains 
unpaid at the maturity of this contract shall be regarded as an in- 
debtedness to the company on account of this contract and shall be 
deducted from the amount of the claim, and if any premium or in- 
stallment of a premium on this policy shall not be paid when due 
this policy shall be void, and no credit for surplus accumulated on 
this policy shall be deemed applicable to the payment of any pre- 
— 

The contract between the parties hereto is completely set forth 
ID this policy and the application therefor, taken together, and none 
of its terms can be modified nor any forfeiture under it waived ex- 
cept by an agreement in writing signed by the president or secre- 
tary of the company, whose authority for this purpose will not be 
delegated. 

12. Ifa / statement made in the application for this policy be in 
any respect untrue this policy shall be void and all payments which 
shall have been made to the company on account of this contract 
shall belong to and be retained by the company, provided, however, 
that discovery of the same must be made by the company and 
notice thereof given to the assured within three years from the date 
hereof. 

13. The age of the person upon whose death this contract matures 
will be admitted -by the company on due proof, but if not so ad- 
mitted the amount of insurance payable under this policy at its ma- 
turity shall in no case be more than the premium caarged would 
have purchased by the company’s rates in use at the date hereof for 
such person’s true age. 

14. That no claim shall exist under this policy unless due notice 
and satisfactory proof of death shall be presented in writing to the 
officers of said company, at the home office, in Hartford, Conn., 
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within two years after the death of the person upon whose death 
this contract matures, and that the time within which any suit shall 
be brought against said company on any claim under this policy is 
hereby limited to two years from the time when the right of action 
accrues. 


[Endorsed:] Copy. No. 31328. Tontine policy. Continental 
Life Insurance Company of Hartford, Conn. Assur- 
ance on the life of Richard Specimen. Stevens. Amount, $5,000. 
Date, Jan. 12th,1884. Term of life. Annual premium, 
$190.00. Age,45. S. Marks,agent. Register—,page—. Edition 


Dec. 1, 1881. (Jan., 1883.) 1,000. Notify the home office of any 
change in P. O. address. 


In the United States Circuit Court in and for the Northern 
District of lowa, Central Division. 


W. J. CHAMBERLAIN, Administrator of the ak 
tate of Richard Stevens, Deceased . - 
' grea - June Term, 1886. 


Us. 
THE CONTINENTAL LirE INSURANCE ioe 
Bill of Exceptions. 


Be it remembered that at tle June, 1886, term of said circuit 
court and on the first day of said term, to wit, the 15th day of June, 
1886, this cause came on for hearing on the demurrer filed by the 
defendant to-the replication of the plaintiff on January 21st, 1886 ; 
whereupon the court overruled said demurrer; to which ruling the 
defendant then and there excepted. 

And be it further remembered that afterwards, during said term, 
to wit, on the 17th day of June, 1886, this cause came on. for trial 
before the court and a jury on the issues joined therein, and the 
plaintiff, to sustain the issues on his part, introduced the witness, I. 
I. Boak, who testified that he was the agent of the defendant and 
was acting under a written contract, which written contract author- 
ized him to take applications for insurance in the defendant com- 
pany, and that he took the application of the decedent, Stevens, for 
insurance in the defendant company and delivered the policy in 

suit to the said Stevens. 
27 And said plaintiff, to sustain the issues on his part, offered 
in evidence a certain contract in writing between said de- 
fendant and said I. I. Boak; which contract is as follows: 


Form A-10-1. Agreement. 


This agreement, made this twentieth day of October, eighteen 
hundred and eighty-three, between the Continental Life Insurance 
Company of Hartford, Connecticut, of the first part, and Ilo I. Boak, 
of Webster City, county ef Hamilton and State of Iowa, of the sec- 
ond part, witnesseth : 

I. Vhat the said Continental Life Insurance Company, in consid- 
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eration of one dollar, the receipt of which is hereby acknowledged, 
and of other valuable considerations, doth hereby make and appoint 
said Ilo I. Boak their district agent in and for the counties of Emmet, 
Kossuth, Winnebago, Hancock, Palo Alto, Pocahontas, Humboldt, 
Wright, Hamilton—excepting local agency of J. R. Sterling at Web- 
ster City—Webster, Calhoun, Carroll, Greene, and Boone, in the 
State of Iowa, with authority to prosecute the business of solicitin 
and procuring applications for life insurance policies within — 
throughout said territory, and to deliver policies issued thereon and 
to receive and collect the first premiums therefor; also to receive 
and collect the renewal premiums accruing thereon—only, however, 
as renewal receipts therefor shall be furnished to him signed by the 
secretary of said company, but always subject to the instructions of 
the officers thereof and agreeably with the rules and regulations 
established by said company. 

II. That the said company agree to pay said agent commissions 
on all the premiums for policies procured by him or through assist- 
ants or subagents appointed by him and in his name, for whose 
fidelity he shall be responsible to the said company, and which pre- 
miums shall have been collected and paid over to said company as 
follows, to wit: 


On the first regular annual premiums.; On renewal premiums. 


sete sets ~ ~ - ee - se nme 


Life participating : 


. Twenty or more payments ---.- ~-~-- 45 per cent.—®5 per cent. 

2. Fifteen and less than twenty pay- | 35 per cent.—® per cent. 
ments. | 

3. Ten and less than fifteen payments_| 25 per cent.—d per cent. 


_— 


Endowment participating : 


4. Twenty or more payments ......-- | 30 per cent.—5 per cent. 
5. Fifteen and less than twenty pay- | 25 per cent.—®d per cent. 
ments. | 


6. Ten and less than fifteen payments.| 20 per cent.—5 per cent. 
i 
Life non-participating : | 


7. Twenty or more payments --| 20 per cent.—2} per cent. 

28 8. Fifteen and lessthan twenty | 15 per cent.—2} per cent. 
payments. | 

9. Ten and less than fifteen payments_| 10 per cent.—2} per cent. 


Guaranty income, participating & 
non-participating : 


10. Ten or more payments............| 40 per cent.—65 per cent. 
6 eave | 40 per cent.—65 per cent. 
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On the first regular annual premiums. On renewal prémiums. 


—~ enone eee een ed 
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Short term : . 
12. One to twenty payments, inclusive, 124 per cent. | 
a uniform commission of— 
13. On premiums collected on policies 2} per cent. 
or renewals not procured by him 4 
or his assistants under this agree- 
ment, but given to him for collec- 
tion. 
14. On the apply value of policies ex- 10 per cent.—® per cent. 
cept single payments. | 
J5. On single-payment life policies 40 per cent., $1.50 per | 
(Table “K”), cash payment. $1,000 ins. 
Commissions on all premiums collected and paid over as aforesaid 
upon policies issued upon applications other than as above stated 
shall be determined by said company. 
And said commissions shall be due and payable on the premiums 
collected only when said premiums are paid to said company, and 
no commission shall be charged or will be allowed on extra premi- ef 
ums or on interest which shall accrue or which shall be received in T 
advance for credit on any payment of premiums. 
IIT. ‘That the said company agree to pay the said Ilo I. Boak on 
the business secured to said company by said Llo I. Boak the before- 
mentioned renewal commission on second, third, fourth, and fifth 
years’ renewal of all policies taken under this agreement as the pre- 
miums shall be paid over to said company, unless said Ifo I. Boak ’ 


shall sooner forfeit his claim to said commission, as provided for in 

article IX, or by directly or indirectly engaging with or working for 

or being interested in any other life insurance company, individual, 

or firm in life insurance business while he shall receive or claim to 

receive compensation or commission under this contract; but the 
said company reserve the right to collect said renewal premiums, 
reserving to themselves 2} per cent. of the said premiums for so col- 
lecting. 

IV. That the said company do agree to pay all postage, exchange 
on drafts remitted to said company, expressage upon printed and 
other matter transmitted between said company and said agent, and 
medical examiner’s fees when accompanied with vouchers, and to 
furnish such books, circulars, and stationery as they may deem nec- 
essary for the prosecution of the business, but no other expenses, 

unless authorized by the officers of the company in writing. 
29 V. And now the said Ilo I. Boak, in consideration of all 
the foregoing, doth agree that he. will devote all his time, 
energy, and business talent to the interests of said Continental Life 
Insurance Company in faithfully and earnestly prosecuting said 
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business throughout the whole of said territory by himself and as- 
sistants and subagents, appointed by him and in his name, and that 
he will faithfully perform all duties and services of his agency, under 
the direction of the officers of the company, and in conformity with 
its rules and regulations, and hold ‘himself responsible to the said 
company for the fidelity and honesty of all such assistants and sub- 
agents. 

VI. That on or before the fifth day of each month during the con- 
tinuation of this agreement the said Ilo I. Boak shall make and 
send to the office of the company, in Chicago, a true account of all 
collections and business intrusted to his care, and remit the same, 
together with all notes, vouchers, and cash received by him since 
the last preceding report, and shall make like report and remittance 
as much oftener as he may be required by the directors, retaining 
only the commissions due, according to this agreement, and such 
expenses as have been authorized by said company, and promptly 
return any and all books, records, papers, vouchers, and other docu- 
ments in his hands pertaining to the business of said company at 
the termination of this agreement or whenever requested so to do 
by said company. | 

VII. That said [lo I. Boak agrees that the payment of said com- 
missions shall be full compensation for his services and the services 
of all his subagents and assistants. 

VIII. That the said Ilo [. Boak agrees to furnish to and maintain 
with said company a sufficient and satisfactory bond in the sum of 
one thousand dollars for the faithful performance of all duties per- 
taining to this agency, and for the prompt payment of all moneys 
and securities received by him or his subagents or assistants. 

IX. That this agreement shall take effect on the 20th day of Oc- 
tober, eighteen hundred and eighty-three, and continue in force for 
the full period of five years thereafter; but it is understood and 
agreed tliat, in case of neglect or refusal of the said Ilo I. Boak to 
send said account, or to make the remittances aforesaid, as specified 
and required in the sixth article foregoing, or when called upon or 
demanded by the directors to make good any deficiency in his re- 
turns, or whenever, in consequence of neglect to attend to the col- 
lection of renewals or of conduct prejudicial to the best interests of 
said company, it shall appear to them necessary to do so, the com- 
pany shall have the right to terminate this agreement and agency 
and revoke the appointment of said Ilo I. Boak, and he shall forfeit 
all right, title, and interest in and to any of said commissions, and 
all said commissions (both first and renewal) shall revert and be- 

long to said company. 
30 X. The party of the second part agrees to deposit all the 
money received by him for of on account of said company in 
Hamilton Co. Bank, in the city of Webster City, lowa, in his name 
as agent of the aforesaid company, separate and distinct from his 
private deposit or account. 

XI. It is mutually understood and agreed that if the said Ilo I. 
Boak shall neglect to work the aforesaid territory to the satisfaction 
of the officers of said company, then the company may place other 
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and special agents therein to canvass for and solicit risks, deliver poli- 
cies, and report directly to the company independently of the said 
agent, who shall have no interest in or commissions upon the re- 
sults of their labors; but this shall not otherwise affect the pro- 
visions herein for renewal commissions to said agent. 

XII. And it is further mutually agreed that if any policy-holder 
of the company shall remove from or into the territory of the party 
of the second part the company shall have the right to transfer col- 
lection of premiums on his policy to such agency as shall be most 
convenient for the insured, and the said party of the second part 
shall have only 24 per cent. renewal commissions on policies so 
transferred by said compauy, though he may before have had claim 
thereto. 

XIII. The said agent has no authority, in the name of said com- 
pany, to make, alter, or discharge any contract, or waive any condi- 
tion or agreement in or any forfeiture of any policy, or to receive 
any money for said company, except as stated in the first article of 
this contract, nor to receive any overdue payment of premium, 
whether it be the regular annual premium or a deferred portion 
thereof, unless specially authorized so to do, in writing, by the presi- 
dent or secretary of said company; and said agent shall not inter- 
fere with nor have any interest in any business done under any 
contract now existing between said company and other parties in 
and for said territory. 

XIV. It is further agreed by and between the parties that the 
said Ilo I. Boak shall be allowed for business secured by him for 
said company on the net-term rate plan (Table L), payable on first 
vear of policies only, compensation as follows: 


On policies of $500_....--$3.50. On policies of $2,500. __.$10.50. 
ee ee URE | eee TR 
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XV. And it is also agreed that upon business done jointly by 
said Ilo I. Boak and any of said company’s agents said Ilo I. Boak 
shall be entitled to one-half only of the first year’s commissions 

mentioned in section [I of this agreement. 
304 XVI. To assist in defraying the traveling expenses of said 
lio I. Boak company will allow 10 % additional commission 
upon Ist premiums of the classes of policies numbered 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, and 15 in foregoing scale of commissions. 

In witness of all the foregoing the parties hereto have set their 
hands, the said Continental Life Insurance Company, by its super- 
intendent of agencies, and the said [lo I. Boak, by himself, the day 


and year first,herein written. 
CONTINENTAL LIFE INS. CO? 
OF HARTFORD, 
By H. P. BARTON, Sol. A. 
I. I. BOAK. 
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And said plaintiff also offered and read in evidence the policy of 
insurance sued on in this action, which policy was dated January 


12th, 1884, issued upon the life of Richard Stevens for the sum of 


five thousand dollars, promising to pay to said Stevens, his adminis- 
trators or assigns, said sum within ninety days after satisfactory 
proofs of the death of said Stevens shall have been furnished to said 
company, at their said office, in Hartford, Conn. Said policy had at- 
tached a copy of the application for insurance, said policy and ap- 
plication being as follows: 


(The copy of the policy and application for insurance is attached 
hereto, marked Exhibit “A.”) 


It was admitted that proper proofs of the death of Richard 
Stevens had been made prior to the commencement of this suit, and 
that said Stevens died at Jewell Junction, on April 9th, 1884. 

The defendant, to sustain the issues on its part, introduced 

and read in evidence the application for insurance upon 

31 which the policy in suit was issued, dated January 2nd, 1884, 

_signed by Richard Stevens; which said application contained, 
among others, the following questions and answers, to wit: 

“ Has the said party any dher insurance on his life; if so, where 
and for what amounts ? 

Ans. “ No other. ’ 

The following declarations and agreements were embraced and 
contained in said application, viz: 

“It is hereby affirmed and declared that in this application no 
circumstance or information touching the past or present state of 
health, habits of life, or condition of said party has been concealed 
or withheld which may render an assurance on the life of said 
party more than usually hazardous or with which the directors of 
the Continental Life Insurance Company ought to be made ac- 
quainted. 

And it is hereby covenanted and agreed that the statements and 
representations contained in this application and declaration shall 
be the basis of and form part of the contract or policy of insurance 
between the said party or parties signing this application and the 
said Continental Insurance Company, which statements and repre- 
sentations are hereby warranted to be true, and any policy which may 
be issued upon this application by the Continental Insurance Com- 
pany and accepted by the applicant shall be so issued and accepted 
upon the express condition that if any of the statements or repre- 
sentations in this application are in any respect untrue, or if any 
violation of any covenant, condition, or restriction of the said policy 
shall occur on the part of the party or parties signing this ap- 
plication, then the said policy shall be null and void, and all 
moneys which may have been paid on account of said policy shall 
be forfeited to the said company. 

And it is hereby further covenanted and agreed that the officers 
of the said company, at the home office of the said company, in 
Hartford, Conn., alone shall have authority to determine whether 
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or not a policy of insurance shall be issued on this.or any Applica- 
tion, or whether or not any insurance shall take effeet under this 
or any application. 

And it is hereby further covenanted and agreed that no statements 
or representations made or givet to the person soliciting this appli- 
cation for a policy of insurance or to any other person shall be 
binding on the said company unless such statements or representa- 
tions be in writing in this application when the said application is 
received by the officers of the said company, at the home office of 

the said company, in Hartford, Conn.” 
32 It was agreed between the parties on the trial of said cause 
that said deceased, Richard Stevens, had at the time of his 
death the following insurance in co-operative companies, viz: 

$2,000 in the V. A.S. Fraternity, dated April 2nd, 1883. 

$5,000 in Mutual Relief Association of Cedar Rapids, Iowa, dated 
Nov. 14, 1883. 

$5,000 in the Union Mutual Association of Waterloo, lowa, dated 
Dec. 3rd and 27th, 1883. 

$2,000 in the Guarantee Life Association of Des Moines, date 
January 29th, 1884. 

$2,000 in the Northwestern Mutual Aid Association of Marshail- 
town, Iowa, dated Jan’y 22, 1884. 


The defendant then offered in evidence and read to the jury the 
deposition of James S. Parsons, who testified as follows: 


“Am president of the defendant company and have been since 
1873. No one but the president and secretary could finally pass 
upon the sufficiency of an application, and there was no other office 
at the date of the issuance of the policy in suit where. an application 
could be approved or insurance made binding upon the company 
than the office of the defendant at Hartford,Conn. Soliciting agents 
have no other power or authority than to solicit and transmit appli- 
cations for insurance and to deliver policies and collect premiums 
as the policies and receipts may be sent them from the home office. 
No other person, except the president and secretary, has or ever has 

had any such power or authority as to make, alter, or discharge 
33 any contract of insurance, and particularly the contract of 

insurance in question, or waive any condition or agreement 
in it or any forfeiture of said policy. 


Cross-examination: 


This company, in its consideration of an application for insurance, 
regards the total amount of insurance upon the life of an applicant 
us a most important element, which must be fully disclosed in every 
application. The co-operative plan is regarded by this company as 
insurance in passing upon applications, and the amount of inusurs 
ance under such plan is regarded by us as a more significant factor 
in measuring the moral hazard than the same amount of insurance 
under any other plan. No agent has ever been instructed to disre- 
gard insurance under the co-operative plan.” 
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The defendant then offered in evidence and read to the jury the 
deposition of Ropert E. Berecuer, who testified as follows, viz: 


“ Am secretary of defendant and have been s.nce 1873.” 


Testified substantially the same as James S. Parsons. 


Thereupon the plaiatiff, to sustain his cause of action and in re- 
buttal, offered the evidence of I. I. Boak, as follows: 


Q. Mr. Boak, is that the original application made to the com- 
pany for the insurance on Mr. Stevens life? 

A. Yes, sir. 

Q. In whose handwriting is that? 

A. It is mine—that is, all relating to the application 

proper. 
34 Q. It is all in your handwriting except the signature ? 
A. Except the physician’s certificate. 

Q. I didn’t speak of the physician’s certificate ; I refer to the fill- 
ing out the answers to the questions, 

A. In my handwriting ; yes, sir. 

Q. At the time you took this application you may state the con- 
versation between Stevens and yourself in reference to what insur- 
ance he had on his life; state all that was said. 


The defendant objects, as this man has no authority to state any- 
thing aside from the application. No evidence can be received 
aside from the application, and this man had no authority from the 
company to do more than receive the answers to these questions; 
also the contract provides that no statement or representations shall 
be introduced in evidence except that in writing in the application 
when received at the home office in Connecticut. 

Overruled; defendant excepts. 


Q. I ask you particularly with reference to the question, “ Have 
you any other insurance on your life?” 

A. Lasked him the question if he had any other insurance, as 
printed in the application ana as we ask every applicant, and he 
told me he had certain certificates of membership with certain co- 
operative societies, and he enumerated different ones and said he 
did not know whether I would consider that insurance or not. I 
told him emphatically that I didn’t consider them insurance, and 
we had considerable conversation about it. He wanted to know my 
authority for saying I didn’t consider them insurance. I gave bim 
iny authority—gave him my reasons—and he agreed with me that 
these co-operative societies were in no sense insurance companies, 
and in that light I answered the question “ no.” 

Q. Did you tell him at that time that the proper answer was “no” 
after he had stated the facts? 

A. I did. 


Defendant moves to strike out the answer for the objections for- 
merly given. 
Overruled ; defendant excepts. 


s. cs = 4 Ee io ae F € e ae * z ee is 2» nt, 
%, - ae ee ga ee ee ee a ee ee ee 
re Dies sa a = Soe ta ee ee Re ee ee 
< cf “ cs 2 ‘a. ae ee ae 
* tas 3: see 
hy, 
: 


32 THE CONTINENTAL LIFE INS. CO. OF HARTFORD, CONN., VS. 
Q. Who wrote in the answer in there? \ 
A. I did. 


The foregoing testimony was all the evidence offered or intro- 
duced on the trial of said issues. 


35 Whereupon the defendant requested the court to give the 
jury the following instructions : 


Instructions Requested by Defendant. 


1. You are instructed that if you find that the application in this 
case contained a stipulation that no statement or representation 
made or given to the person soliciting this application should be 
binding on the company unless the statement or representation was 
in writing in the application when received by the officers of the 
company at the home office, in Hartford, and you further find that 
in answer to the question as to whether or not Stevens had other 
insurance on his life at the time of making application to the de- 
fendant he answered, “ No other.” you are directed to disregard 
any parol testimony tending to show any other statement or any 
different state of facts to the agent soliciting the insurance, such 
statements or representations not being written in the application 
when received by the officers at the home office. 

2. You are instructed that if at the time the application was re- 
ceived by the officers of the company at the home office, in Hartford, 
the application showed that in answer to the question as to whether 
or not the applicant, Richard Stevens, had other insurance on his 
life the answer was “ None other,” and in truth and fact he had a 
large amount of insurance then existing upon his life, which facts 
were not disclosed in writing in the application, then the defendant 
is not liable in this action and your verdict should be for the de- 
fendant. 


36 And the court thereupon refused to give each of said in- 

structions ; to which refusal to give each of said instructions 
the defendant then and there excepted; and the court thereupon 
instructed the jury upon the issues involved as follows: 


Instructions to the Jury. 


GENTLEMEN OF THE JuRY: In this case W. J. Chamberlain, as 
administrator of the estate of Richard Stevens, deceased, seeks to 
recover against the defendant, The Continental Life Ins. Co., a ver- 
dict at your hands for the amount of a policy of insurance that was 
issued by the defendant company to Richard Stevens in the amount 
of $5,000. 

In the petition it is averred and it is not disputed in the evidence 
that the defendant company, on or about the 12th day of January, 
1884, issued a policy of insurance upon the life of Richard Stevens, 
and the company agreed to pay to the assured, his administrators 
or legal representatives, the sum of $5,000 within ninety days after 
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due proof of the death of the assured was furnished to the company, 
provided the assured died within the lifetime of the policy. 

It is not in dispute between the parties that on April 9th, 1884, 
Richard Stevens did die, and that this policy of insurance was in 
force at that time, or, in other words, to use an insurance expression, 
the policy was then in life unless it was rendered void on grounds 

claimed by debt. 
37 Proof of the fact that the policy was issued, that the same 
was in force at the time of the death of the insured, that the 
party named in the policy died, and that the proper notice of his 
death and proofs of his.death were furnished to the company would 
make out what we term a prima facie case in favor of the plaintiff. 

Now, then, the proof in this case makes out a prima facie case in 
favor of the plaintiff, and, consequently, the verdict should be for 
the plaintiff for the full amount of the policy, unless you find that 
some one or more of the defenses pleaded by and relied upon by the 
defendant has been made out. Now, in the answer of the defendant 
several defenses are made or pleaded. 

The first one is that Richard Stevens, the party who was insured, 
when applying for this insurance, in bis answer to the question con- 
tained in the application to the effect, “ Has said party any other in- 
surance on his life, if so; where and for what amount?” answered 
that he had no other insurance. 

Now, the evidence in this case shows that, in fact, at the time the 
insurance was issued by the defendant company Richard Stevens 
did have other insurance upon his life. It is true that the insur- 
ance was in what are termed co-operative companies, or, as they are 
sometimes called, mutual benefit associations, but still I charge you 
that if he was insured in this character of insurance companies it 
was, in fact, in the nature of insurance upon the life of the seostesd, 

and that he was bound in good faitl: to tell the facts in regard 
38 thereto to the company when he made his application and 

obtained his insurance in the defendant company. It is the 
duty of a person who applies for insurance upon his life to state 
fully and fairly all the facts that may bear upon the question of the 
desirability of the risk which he is asking the company to assume, 
and these companies have a right to do as they do—to put in the 
written application certain questions which they require the appli- 
cant to answer fully and fairly, and the duty and obligation lies 
upon the person to fully answer these questions which are put to 
him, because the applicant is bound to know that it is largely upon 
the answers that he makes to these various questions that the officers 
who are charged with the duty of determining whether they will 
accept the application rely in determining whether the company 
will or will not assume the risk. 

The duty is, therefore, as I have said, gentlemen, placed upon the 
applicant to state fully and fairly all the facts that exist in regard 
to any one of the several matters that he is interrogated about in 
the questions contained in the application. 

You will find in the application which has been introduced in 
evidence this question: “ Has said party any other insurance on his 

r 7 
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life; if so, where and for what amount?” and as I have said it was 
the duty of the applicant to make full and fair answer thereto, and 
if he was insured in any co-operative company it was his duty to 
say so, and if he failed to do so then under the terms of this 
policy this would constitute a defense defeating a recovery on the 
policy. 
of But against this defense on the part of the company the 
plaintiff claims in his replication and in his proof in sup- 
port of the allegations of his replication that Stevens, when he 
signed this application at the time it was filled out, stated the facts 
to Mr. Boak, the soliciting agent of the defendant company. The 
evidence adduced tends to show, and I think there is no dispute 
about that, that the blank application or form was filled out by Mr. 
Boak, who was the agent of the defendant company, and that all 
Stevens did was to give the answers to him, stating them orally to the 
agent, who wrote them down,and then Stevens signed the application, 

Now, then, the law of this question is, that if at that time Stevens 
stated fairly and fully to Boak, the agent of the company, all the 
facts as they then existed in regard to and about this insurance in 
the co-operative companies, or if, in other words, Stevens fully in- 
formed Boak, the agent of the company, that he had these certifi- 
cates of insurance in these co-operative companies, and then Boak 
wrote down the answer that he had no other insurance, on the 
theory that they did not constitute insurance within the meaning 
and understanding of the questions as put in this application, then 
this mistake lies at the door of the insurance company and not at 
the door of the assured. In other words, if Stevens fully stated 
the facts to the agent, Boak, and the agent came to the conclusion 
that certificates of this character in co-operative companies did not 
inean insurance within the view which the defendant: company 

would take of insurance, and in that view wrote down this 
40 answer, that there was no other insurance, then it was the 

agent who made the mistake, and for that mistake the re- 
sponsibility cannot be placed upon the assured. 

If, therefore, you find under the evidence that Stevens did state 
fully and fairly the facts in regard to these different insurances in 
co-operative companies to the agent, and the agent knowing all 
these facts wrote the answer in the application as it is contained 
therein, the defendant is now estopped from making defense by 
reason of the fact that Stevens did have insurance in these co-opera- 
tive companies. 


And thereupon, and before the jury retired to deliberate on their 
verdict, the defendant excepted to the foregoing charge of the court 
as follows: 


Exceptions. 


-1. The defendaut excepts to that portion of the charge of the 
court in which the jury were instructed that if Stevens stated the 
facts fully and fairly to Boak, the company’s agent, at the time of 
making the application and Boak wrote down the answers, then the 
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mistake or misrepresentation lay at the door of the company de- 
fendant and not of Stevens. 

2. And defendant further excepts to that part of the charge that 
in which the jury were instructed that if the agent, Boak, tuok the 
view that the co-operative insurance then on the life of Stevens 
was no insurance and so wrote the answer, the defendant is now es- 
topped from claiming there was any falsity in the answers in the 

application. 
41 3. Defendant also at the time excepts to the refusal of the 
court to give the lst and 2nd instructions asked by the de- 
fendant to the jury, and excepts to the refusal to give each of said 
instructions. 

And to the end that the matters & things herein recited may fully 
appear of record in this cause the defendant tenders this bill of ex- 
ceptions and prays that the same may be signed & be made part of 
the record of this cause, which is done this 19th day of June, 1886. 

O. P. SHIRAS, Judge. 


41} [Endorsed :] Filed June 19, 1886. A.J. Van Duzee, cl’k, 
by W. H. Johnston, deputy. 


42 UniTEeD STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of Lowa, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said circuit court, before you, 
between W. J. Chamberlain, administrator of the estate of Richard 
Stevens, deceased, and The Continental Life Insurance Company of 
Hartford, Connecticut, a manifest error hath happened, to the great 
damage of the said The Continental Life Insurance Company of 
Hartford, Connecticut, as by its complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and custom of the United States should 

be done. 


Seal Circuit Court U. &., Witness the Hon. Morrison R. 
Northern District of Iowa, Waite, Chief Justice of the Supreme 
Fort Dodge. Court of the United States, the 25 


day of August, A. D. 1886. 

A. J. VAN DUZEE, 
Clerk U.S. C. C., Northern District of Iowa, 
By W. H. JOHNSTON, Deputy. 
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Allowed. | 
QO. P. SHIRAS, Judge. 


[Endorsed:] Filed Aug. 25th, 1886. A. J. Van Duzee, el’k, by 
W. H. Johnston, deputy. 


43 Unitep STaTEs OF AMERICA, 88: 


The President of the United States to W. J. Chamberlain, adminis- 
trator of the estate of Richard Stevens, deceased : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the United States circuit court for the north- 
ern district of Iowa, central division, in a suit wherein The Conti- 
nental Life Insurance Company of Hartford, Connecticut. is plaintiff 
in error, to show cause, if any there be, why the judgment rendered 
against said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Fort Dodge, in said district, 


this 25 day of August, 1886. 3 
O. P. SHIRAS, Judge. 


44 We accept due and legal service hereof at Webster City, 
Iowa, this 11th day of September, A. D. 1886. 
CHASE & CHASE, 
Attorneys for W. J. Chamberlain, Administrator of the 
Estate of Richard Stevens, Deceased. 


| Endorsed :] Filed Sept. 11th, 1886. A. J. Van Duzee, cl’k, by 
W. H. Johnston, deputy. 


45 [In the Supreme Court of the United States. 
ConTINENTAL Lire INSURANCE Co., Appel-) 
lant, 
v8. - October Term, 1886. 
W. T. CHAMBERLAIN, Administrator, etc., 
Appellee. 


Assignment of Errors. 


The appellant, The Continental Life Insurance Company of Hart- 
ford, Conn., respectfully alleges that there is manifest error upon.the 
face of the record in this cause, committed by the court below, in 
the following particulars : 

1. The court erred in overruling the appellant’s demurrer to the 
appellee’s reply, filed herein, for each of the reasons set out in said 
demurrer. 


DM’R, &¢. 


2. The court erred in overruling said demurrer for the reason 
that the contract between the applicant, Richard Stevens, and ap- 
pellant, provided that no statements or representations made to the 
agent at the time of making the application for the insurance would 
have any force or effect whatever unless in writing in the applica- 
tion itself when received by the officers of the appellant, and the 
reply alleged statements and representations made at the time not 
contained in the application, to wit: 

(a.) “ That at the time said application was taken the said stevens 

informed the said Boak of all the companies that he had certificates 
in and the amount of each.” 
- (b.) “That the said agent of the defendant then wrote the answer 
to said question in said application and informed the said Stevens 
that the company did not regard co-operative companies as insur- 
ance companies, and that question should be so answered.” 

3. The court erred in admitting the evidence of I. I. Boak as to 
the statements and representations made to and by the applicant, 
Richard Stevens, at the time his application was taken, for the 
reasons stated in the last assignment and because incompetent and 
immaterial. The testimony is as follows: 

(a.) “ He (Stevens) told me that he had certain certificates of mem- 
bership with certain co-operative societies, and he enumerated differ- 
ent ones, and said he did not know whether I would consider them 
as insurance or not. I told him emphatically that I didn’t consider 
them as insurance.” 

(b.) “ He wanted to know my authority for saying I didn’t con- 
sider them insurance. I gave him my authority—gave him my 
reasons—and he agreed with me that these co-operative societies 
were in no sense insurance companies, and in that light I answered 
the question ‘no.’” : 

(c.) “Q. Did you tell him that the proper answer was ‘ no” after 
he had stated the facts? 

Ans. I did.” 

4. The court erred in admitting the testimony quoted in specifi- 
cations (a), (b), and (c), in the last assignment, for that the power of 
the agent to bind the appellant was expressly limited in the applica- 
tion in evidence, and this limitation was within the knowledge of 
. Richard Stevens, he having signed the application, and that the said 
testimony, having been objected to at the time, the objections over- 
ruled, and exceptions taken by the appellant. 

5. The court erred in not striking out, on the motion of appellant, 
all the testimony of I. I. Boak, as shown in assignment, specifica- 
tions (a), (6), and (c), and for the reasons stated in assignments 2, 
3,and 4 

6. The court erred in overruling the motion for a new trial be- 

cause the testimony of I: I. Boak, as set forth above, was 
46 improperly accepted and allowed to go to the jury over the 
objections of the appellant; and, further, because the court 
erred in refusing the first and second instructions asked by appel- 
lant, as shown in assignments 7 & 8, and also erred in instructing 
the jury, as shown in assignment 9; to which refusals and instruc- 
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tions given the appellant excepted at the time and before the jury 
retired. 

The court erred in refusing to give to the jury thé following 
(first) instruction asked by the appellant, to wit: 

“You are instructed that if you find that the application in this 
case contained a stipulation that no statement or representa ion 
made or given to the person soliciting this application should be 
binding on the company unless the statements or representations was 
[were] in writing in the application when received by the officers of 
the company at “the home office, in Hartford, and you further find 
that in answer to the question as to whether or not Stevens had other 
insurance on his life at the time of making application to the defend- 
ant be answered, * No other,’ you are directed to disregard any parol 
testimony tending to show any other statement or any different state 
of facts to the: agent soliciting the insurance, such statements or re p- 
resentations not being written in the application when received by 
the officers at the home office;” because if the above. facts were 
found, then Stevens had knowledge that the agent’s power to bind 
the company extended no further than to write ‘down the statements 

made to him and that true answers must be made thereto; also, 
because if the facts were found as stated in the instruction, then it 


_ was a complete defense to the plaintiff’s action in law, and the jury 


reg have been so instructed. 
The court erred in refusing the following instruction (second) 
eal by appellant, to wit: 

“You are instructed that if at the time the application was re- 
ceived by the officers of the company at the home office, in Hartford, 
the application showed that in answer to the question as to whether 
or not the pegreant, Richard Stevens, had other insurance on his 
life the answer was ‘ None other,’ and in truth and fact he had a 
large amount of soalinidieti then existing upon his life, which facts 
were not disclosed in writing in the application, then the defendant 
is not liable in this action, and your verdict should be for the de- 
fendant,” because the applicant, Stevens, was bound to make true 
answers to the questions asked him in the application, and if he 
answered untruly there was no liability upon the policy, and also 
because the power to bind the company by statements not in writing 
in the application was taken away from theagent Boak by the agree- 
ment of the parties and his knowledge of such facts was not the 
pe age of the appellant. 

The court erred in giving to the jury the following portion of 
his charge, to wit: 

“ Now, then, the law of this question is that if at the time Stevens 
stated fairly and fully to Boak, the agent of the company, all the 
facts as they then existed in regard to and about this insurance in 
the co- operative companies, or, if in other words, Stevens fully in- 
formed Boak, the agent of the company, that he had these certifi- 
cates of insurance in these co-operative companies, and then Boak 
wrote down the answer that he had no other insurance on the theory 
that they didn’t constitute insurance within the meaning and un- 
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derstanding of the questions as put in the application, then this 
inistake lies at the door of the insurance company and not at the 
door of the assured.” 

(a.) Because the contract between Stevens and the appellant was 

to the effect that no statement or representation not in writ- 
47 ing in the application when received by the officers of the 
company at the home office should not have any force or 
| — and the above instruction disregarded this part of the contract; 
also, 
7 (b.) Because the power of the agent, Boak, was limited to writing 

down the answers and statements given by Stevens, and he had no 

: power to waive any portion of the requirements of the appellants in 
taking the application. 
| (c.) Because such limitation on Boak’s power was brought to the 
knowledge of the applicant, a copy of the application being attached 
to the policy taken & delivered to Stevens. 

10. The court erred in the following portions of the charge, to wit: 
“In other words, if Stevens fully stated the facts to the agent, Boak, 
and the agent came to the conclusion that certificates of this char- 
| acter, in co-operative companies, did not mean insurance within the 
view which the defendant company would take of insurance, and in 
that view wrote down this answer that there was no other insurance, 
then it was the agent who made the mistake, and for that mistake 
/ the responsibility cannot be placed upon the assured.” 

+ Because of the reasons (a), (5), and (c), showr. in the last assign- 

ment; because, in view of the limitation in the power of the agent 
known to the applicant, his mistakes, if any he made in regard to 
the answers made by Stevens, were not chargeable to the appellant, 
but to Stevens, and Stevens was bound to know the contents of the 
application which he signed. 

11. The court erred in rendering judgment upon the verdict of 
the jury because of each of the errors herein specified, from one to 
ten, inclusive, together with the specifications under each. 

TIMOTHY BROWN, 
Counsel for Appellant, The Continental Life Insurance 
Company of Hartford, Conn. 
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Supreme Court of the United States. 


OCTOBER TERM A. D. 1889. 
No. 374 


THE OONTINENTAL LIFE INSURANOE OOM- 
PANY, of Hartford, Oonn., In Error to the Cir- 
Plaintiff’ in Error. eutt Court of the 
United States for 
the Northern Die- 
trict of Iowa. 


VS. 


W. J. OHAMBERLAIN, Administrator of the Es- | 
tate of RIOHARD STEVENS, (deceased) 


Defendant in Error. 


STATEMENT. 


This is an action upon a policy of insurance issued 
by the plaintiff in error, upon the life of Richard 
Stevens, on Jan. 12, 1884. 


Said Stevens was killed by the cars running over 
him at Jewell Junction, on the oth day of April, A. 
D. 1884, and this action is for the recovery of $5,000, 
with interest, being the amount of the policy issued 
by plaintiff in error. 


Other defenses than those sought to be brought to 
the attention of this court, were made on the trial 
below, such as suicide, etc., but do not appear in this 
record, being unnecessary. 


The policy is what is familiarly known as an “old 
line” policy with all the provisions and specifications 
usually found therein. It will be found printed at 
length as an exhibit to appellee's petition on Print- 
ed Record, pages 2, 3, 4, 5,6, 7,8 and 9. It also 


will be found reprinted as * Exhibit A,” to.the bill of 
exceptions, beginning on page 16 of the Printed Re 
cord, and extending tO page 24 thereof. 

At the time of the making of the contract with 
the plaintiff in error, Richard Stevens had upon his 
life, insurance in different co-operative or mutual 
benefit associations to the total amount of $12,000. 
The amounts, the associations and the dates of the 
policies are here given: $2,0001n the V.A. 5S. Frater- 
nity, dated April 2, 1883; $5,000 in Mutual Relief 
Association, dated Nov. 14, 1883; $5,0001n the Union 
Mutual Association, dated Dec. 3 and 27, 1883; 
$2,000 in the Guaranty Life Association, dated Jan. 
23, 1884; $2,000 in the Northwestern Mutual Aid 
Association, dated Jan. 27, 1884. 

The above list embraces $4,000, contracts for which 
were made after appellant’s. These amounts and 
facts were agreed to on the trial. (Pr. Rec., Page 30.) 

The said Richard Stevens, in making application 
for the insurance, which he did in writing: on Jan. 2, 
1884 (Pr. Rec., Page 6), in answer to the question, 
No. 14: ‘Has the said party any other insurance on 
his life?” Answered, “ No other.” (Pr. Rec., Page 4.) 


Part of the consideration for the issuing of the pol- 
icy, was the application and each of the statements 
made therein. (Pr. Rec., Page 2.) 


The following agreements were also contained in 
the application: (Pr. Rec., Page 5.) 


And it is hereby covenanted and agreed, that the statements 
and representations contained in this application and declara- 
tion, shall be the basis of and form part of the contract or pol- 
icy of insurance between the said party or parties signing this 
application, and the said Continental Life Insurance Co., which 


statements and representations are hereby warranted to be true, 
and any policy which may be issued upon this application by 
the Continental Life Insurance Company, and accepted by the 
applicant, shall be so issued and accepted upon the express con- 
dition, that if any of the statements or representations in this 
application are in any respect untrue, or, if any violation of any 
covenant, condition or restriction of the said policy shall occur 
on the part of the party or parties signing this application, then 
the said policy shall be null and void, and all moneys which may 
have been paid on account of said policy, shall be forfeited to 
the said company. 

In the provisions and requirements attached to, or 
printed in the policy, is found the following: (Pr. 
Rec., Page 8.) 

The contract between the parties hereto, is completely set 
forth in this policy, and the application therefor taken together, 
ancl none of its terms can be modified nor any forfeiture under 
it waived except by an agreement in writing signed by the presi- 
dent or secretary of the company, whose authority for this pur- 
pose will not be delegated. 

It is further and again provided in the section im- 
mediately following the one just quoted, that if any 
statement in the application be untrue, the policy 


should be void. 


Upon this state of facts, the plaintiff in error filed 
its answer in the court below, averring, that the said 
Richard Stevens, when he made application for the 
said insurance had answered the question as to whether 
he had any other insurance upon his life falsely, in 
answering “no” thereto, and thereby the policy 
was void. (See Answer, Pr. Rec., Pages 9 and 10.) 


Thereupon the defendant in error filed his replica- 
tion (Pr. Rec., Page 11), admitting in substance that 
when said application was made, that the question in 
regard to other insurance, was answered in the man- 
ner stated, and in avoidance thereof, plead, that at 
said time, and when the application was being made, 


that the said Stevens told Boak, the agent soliciting 
the insurance, that he had other insurance in co-opera 
tive companies, and thereupon Boak wrote the an- 
swer as given, and informed Stevens that the com- 
pany did not regard co-operative companies as in- 
surance companies, and that the question should be 
so answered. The plaintiff in error thereupon filed 
its demurrer to the replication, basing it upon the fol- 
: : hic . , : 
lowing provisions in the application: (Pr. Rec., 
Page 6.) 

And it is hereby further covenanted and agreed, that no state- 
ments or representations made or given to the person soliciting 
this application for a policy of insurance, or to any other per- 
son, shall be binding on the said company, unless such state- 
ments or representations be in writing in this application when 
the said application is received by the officers of the said com- 


pany at the home office of the said company at Hartford, Con- 
necticut. 


By four different assignments, the demurrer raised 
substantially the same question, 7. ¢., that no state- 
ments or representations made to Boak by Richard 
Stevens, were admissible in evidence, because the 
application and contract provided that none such 
should be binding on the company unless they should 
appear in the application when received by the off- 
cers of the company at the home office in Hartford, 
Connecticut. 


This demurrer was at the June term, 1886, over- 
ruled by the court, to which ruling the defendant, 
(plaintiff in error) excepted. (Pr. Rec., Page 12.) 

Upon the trial which proceeded in due course, 
after the overruling of the demurrer. the agent, 
Boak, was placed upon the stand by defendant in er- 
ror, and the following proceedings were had as 
shown by the bill of exceptions: (Pr. Rec., Page 31.) 


-. 


VOuestion. At the time you took this application, you may 
state the conversation between Stevens and yourself in reference 
to what insurance he had on his life. State all that was said? 


The defendant objects, as this man has no authority to state 
anything aside from this application. No evidence can be re- 
ceived aside from this application, and this man had no author 
ity from the company to do more than receive the answers to 
these questions. Aiso, the contract provides that no statement 
or representations shal! be introduced in evidence, except that 
in writing in the application when received at the home office in 
Connecticut. 

Overruled; defendant excepts. 

Q. I ask you particularly with reference to the question, 


“ Have you any other insurance on your life?” 


A. Iasked him the question, if he had any other insurance as 
printed in the application (and as we ask every applicant), and 
he told me he had certain certificates of membership with cer- 
tain co-operative societies, and he enumerated different ones, and 
said he did not know whether I would consider that insurance 
or not. I told him emphatically, that 1 didn’t consider them 
insurance, and we had considerable conversation about it. He 
wanted to know my authority for saying I didn’t consider them 
insurance. I gave him my authority—gave him my reasons, 
and he agreed with me, that these co-operative societies were in 
no sense insurance companies, and in that light I answered the 
question, “op.” 


Q. Did you tell him at that time, that the proper answer 
was “no,” after he had stated the facts? 


4A. | ae 


Defendant moves to strike out the answer for the objections 
formerly given. 


Overruled; defendant excepts. 
VY. Who wrote in the answers in there? 


A. I did. 

By instructions requested, numbers 1 and 2, (Pr. 
Rec., Page 32) the defendant (plaintiff in error), 
again brought to the attention of the court below, 
the contention in this case, and sought to have the 
jury instructed: 
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1. That if the application contained a stipulation 
that no statement or representation made or given LO 
the person soliciting the insurance should be binding 
on the company, unless the statement or writing 
was in the application when received by the company 
at the home office in Hartford, and if it was further 
tound that in the answer to the question as to wheth- 
‘ror not Stevens had other insurance on his life, he 
inswered “no other,’ then, that the jury should dis- 
‘egard any parol testimony tending to show any 
ther statement was made, or any different state of 


jacts to the agent soliciting the insurance. 


2. That if the application, at the time it was re- 
-eived by the officers in Hartford, showed in answer 
to the question as to whether or not the applicant, 
Richard Stevens, had other insurance on his life, the 
answer was “none other,’ and if said Stevens had at 
tliat time other insurance existing on his life, which 
facts were not disclosed in the application, then the 
verdict should be for defendant. 


These instructions, of which only the substance 
are given above, were each refused, and to such re- 
fusal the plaintiff in error excepted. 


In the charge given to the jury, the court stated 
(Pr. Rec., Page 33) that the evidence showed that at 
the time the insurance was made on the life of Rich- 
ard Stevens, by the plaintiff in error, he had other 
insurance on his life, and that insurance in co-opera- 
tive or mutual benefit associations, was such insur- 
ance as Stevens was bound in good faith to disclose 
in answer to the question, and that the duty rested 


upon the applicant to state fully and fairly, all the 


~ 


facts which existed in regard to any of the several 
matters that he was interrogated about. 


On the defense plead by the defendant below, the 
court charged the jury as follows: (Pr. Rec,, 
Page 34.) 

Now then, the law of this question is, that if at that time, 
Stevens stated fairly and fully to Boak, the agent of the com- 
pany, all the facts as they then existed in regard to and about 
this insurance in the co-operative companies, or if, in other 
words, Stevens fully informed Boak, the agent of the company, 
that he had these certificates of insurance in these co-operative 
companies, and then Boak wrote down the answer that he had 
no other insurance on the theory that they did not constitute in- 
surance within the meaning and understanding of the questions 
as put in this application, then this mistake lies at the door of 
the insurance company, and not at the door of the assured. In 
other words, if Stevens fully stated the facts to the agent, Boak, 
and the agent came to the conclusion that certificates of this 
character in co-operative companies did not mean insurance 
within the view which the defendant company would take of in- 
surance, and in that view wrote down this answer, that there 
was no other insurance, then it was the agent who made the mis- 
take, and for that mistake the responsibility cannot be placed on 
the assured. 


If, therefore, you find under the evidence that Stevens did 
state fully and fairly, the facts in regard to these different insur- 
ance, in co-operative companies to the agent, and the agent 
knowing all these facts, wrote the answer in the application as 
it is contained therein, the defendant is now estopped from mak- 
ing defense, by reason of the fact that Stevens did have insur- 
ance in these co-operative companies. 


To these instructions the plaintiff in error excepted 
at the time they were given as follows: (Pr. Rec., 
Page 34.) 


1. The defendant excepts to that portion of the charge of 
the court in which the jury was instructed, that if Stevens stated 
the facts fully and fairly to Boak, the company’s agent, at the 
time of making the application, and Boak wrote down the an- 
swers, then the mistake or misrepresentation lay at the door of 
the company defendant, and not of Stevens. 

2. And defendant further excepts to that part of the charge 
in which the jury were instructed, that if the agent, Boak, took 
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the view that the co-operative insurance then on the life of Ste 
vens Was ho Insurance, and so wrote the answer,f, the defendant 
is now estopped from claiming there was any falsity in the an 
swers in the application. 

The jury on the 18th day of June, 1886, brought 
in a verdict in favor of plaintiff and against plaintiff 
in error, in the sum of $5,556.66, upon which judg- 
ment was rendered in due form, after a motion for a 
new trial was overruled. Pr. Rec., Pages 13 and 14.) 

It is to reverse this judgment, that the present writ 
of error is brought. 


The points upon which we seek to reverse the 


judgment were raised in the court below in four 


different ways: 


1. By demurrer to the replication. (Pr. Rec., 
2. By objections to evidence. (Pr. Rec., Page 


3. By instructions asked by plaintiff in error. 
(Pr. Rec., Page 32.) 

4. By exceptions to the charge of the court. 
(Pr. Rec., Page 34.) 

The motion for new trial, (Pr. Rec., Page 14) filed 
by plaintiff in error rehearsed the various rulings 
complained of, and was by the court overruled as 


before stated. 
ASSIGNMENT OF ERRORS. 
The court erred in overruling the appellant's de- 


murrer to the appellee's reply, filed herein, for,each 
of the reasons set out in said demurrer: 


2. The court erred in overruling said demurrer for 
the reason that the contract between the applicant, 
Richard Stevens, and appellant, provided that no 
statements or representations made to the agent at 
the time of making the application for the insurance 
would have any force or effect whatever, unless in 
writing in the application itself when received by 
the officers of the appellant, and the reply, alleged 
statements and representations made at the time not 
contained in the application, to-wit: | 


(a.) That at the time said application was taken, 
the said Stevens informed the said Boak, of all the 
companies that he had certificates in, and the amount 


of. each. 


(4.) That the said agent of the defendant then 
wrote the answer to said question in said application, 
and informed the said Stevens that the company did 
not regard co-operative companies as insurance com- 


panies, and that question should be so answered. 


3. The court erred in admitting the evidence of 
I. I. Boak as to the statements and representations 
made toand by the applicant, Richard Stevens, at the 
time his application was taken, for the reasons stated in 
the last assignment, and because incompetent and 
immaterial. The testimony is as follows: 


(a.) He (Stevens), told me that he had certain 
certificates of membership with certain co-operative 
societies, and he enumerated different ones, and said 
he did not know whether I| would consider them as 
insurance or not. I told him emphatically, that | 


didn't consider them as insurance. 


IO 


(4.) tle wanted to know my authority for saying 
| didn’t consider them insurance; I gave him my au 
thority—gave him my reasons. and he agreed with 
me that these co-operative societies were in no sense 
insurance companies, and in that light, I answered 


the question, ‘no. 

(c.) @Q. Did you tell him the proper answer was 
“no,” after he had stated the facts? 

A. | did. 

4. The court erred in admitting the testimony 
quoted in specifications (a), (b) and (c) in the last as- 
sionment, for that the power of the agent to bind the 
appellant was expressly limited in the application in 
evidence, and this limitation was within the knowl- 
edge of Richard Stevens, he having signed the ap- 
plication, and the said testimony having been ob- 
jected to at the time, the objections overruled, and 
exceptions taken by the appellant. 

5. lhe court erred in not striking out on motion 
of appellant, all the testimony of I. 1. Boak, as 
shown in assignment, specifications (a,) (b) and (c,) 
and for the reasons stated in asssignments 2, 3 and 4. 


6. The court erred in overruling the motion for a 
new trial, because the testimony of I. I. Boak, as set 
forth above, was improperly accepted and allowed to 
go to the jury over the objections of the appellant, 
and further, because the court erred in refusing the 
first and second instructions asked by appellant, as 
shown in_assignments seven and eight, and also erred 
in instructing the jury, as shown in assignment nine, 
to which refusals and instructions given, the appel- 
lant excepted at the time and before the jury retired. 
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7. The court erred in refusing to give to the jury 
the following (first) instruction asked by the appel- 
lant, to-wit: 

“You are instructed that if you find that the ap- 
plication in this case contained a stipulation that no 
statement or representation should be binding on 
the company unless the statements or representa- 
tions were in writing in the application when re- 
ceived by the officers of the company at the home 
office in Hartford, and you further find that in an- 
swer to the question as to whether or not, Stevens 
had other insurance on his life at the time of mak- 
ing application to the defendant, he answered ‘no 
other, you are directed to disregard any parol 
testimony tending to show any other statement or 
any different state of facts to the agent soliciting 
the insurance, such statements or representations 
not being written in the application when received 
by the officers at the home office,” because if the 
above facts were found, then Stevens had knowl- 
edge that the agent's power to bind the company 
extended no further than to write down the state- 
ments made to him and that true answers must be 
made thereto; also, because if the facts were found 
as stated in the instruction, then it was a complete 
defense to the plaintiff's action in law, and the jury 
should have been so instructed. 


8. The court erred in refusing the following in- 
structions (second) asked by appellant, to-wit: 
“You are instructed that if at the time the applica- 


tion was received by the officers of the company at 
the home office in Hartford, the application showed 


in answer to the question as to whether or not the ap- 
plicant, Richard Stevens, had other insurance on his 
life, the answer was ‘none other, and in truth 
and fact, he had a large amount of insurance then 
existing upon his life, which facts were not disclosed 
in writing in the application, then the defendant is 
not liable in this action, and your verdict should be 
for the defendant,’ because the applicant, Stevens, 
was bound to make true answers to the questions 
asked him in the application, and if he answered un- 
truly, there was no liability upon the policy, and also, 
because the power to bind the company by State- 
ments not in writing in the application was takén 
away from the agent, Boak, by the agreement of the 
parties, and his knowledge of such facts was not the 


knowledge of the appellant. 


9g. The court erred in giving to the jury the fol- 


lowing portion of his charge, to-wit: 


“Now then, the law of this question is, that if at 
the time Stevens stated fairly and fully to Boak, the 
agent of the company, all the tacts as they then ex- 
isted in regard to and about this insurance in the co- 
operative companies, or if, in other words, Stevens 
ally informed Boak, the agent of the company, that 
he had these certificates of insurance in these co-op- 
erative companies, and then Boak wrote down the 
answer that he had no other insurance, on the theory 
that they did not constitu 2 insurance within the 
meaning and understanding of the questions as put 
in the application, then this mistake lies at the door 
of the insurance company, and not at the door of the 


assured. 


(a.) Because the contract between Stevens and 
the appellant, was to the effect that no statement or 
representation not in writing in the application when 
received by the officers of the company at the home 
othce should have any force or effect, and the above 


instruction disregarded this part of the contract; also: 


(6.) Because the power of the agent, Boak, was 
limited to writing down the answers and statements 
given by Stevens, and he had no power to waive any 
portion of the requirements of the appellants in tak- 
ing the application. 

(c.) Because such limitation on Boak’s power was 
brought to the knowledge of the applicant, a copy 
of the application being attached to the policy taken 
and delivered to Stevens. 

10. he court erred in the following portion of 
the charge, to-wit: 

“In other words, if Stevens fully stated the facts 
to the agent, Boak, and the agent came to the con- 
clusion that certificates of this character in co-oper- 
ative companies did not mean insurance within the 
view which the defendant company would take of 
insurance, and in that view wrote down this answer 
that there was no other insurance, then it was the 
agent who made the mistake, and for that mistake 
the responsibility cannot be placed upon the as- 
sured.” 

Because of the reasons (a), (b) and (c,) shown in 
the last assignments, because in view of the limita- 
tion of the power of the agent known to the appli- 
cant, his mistakes, if any he made in regard to the 
answers made by Stevens, were not chargeable to 
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the appellant but to Stevens, and Stevens was 


bound to know the contents of the application 
which he signed. 

11. The court erred in rendering judgment upon 
the verdict of the jury, because of each of the errors 
herein specified, from one to ten, inclusive, together 


with the specifications under each. 


ARGU MENT. 
We contend in this case: 
1. that Richard Stevens was bound to make 


truthful answers to each and every question pro- 
pounded to him in the application. 


2. That because of the false statement made in 
the application, that Richard Stevens had no other 
insurance upon his life, the policy issued was, and is 
absolutely void. 

3. That no statement or explanation made by 
Stevens at the time of signing his application, and 
not incorporated therein, is admissible, because the 
parties agreed that such statements should be dis- 


regarded. 


4. That the appellant is not estopped from insist- 
ing that the policy was void, for by express agree- 
ment the knowledge of the agent was not no- 
tice to the company, unless communicated in writing 


in the application. 


5. The powers of the agent, Boak, were expressly 
limited in preparing the application to merely writing 
down the answer of the applicant to the questions 


propounded in the application. 


RICHARD STEVENS WAS BOUND TO MAKE TRUTHFUL AN- 
SWERS TO EACH AND EVERY QUESTION PROPOUNDED TO 


HIM IN THE APPLICATION. 


1. The court erred in refusing the second para 
graph of instructions asked by appellant as shown 
by Assignment of Errors No. 8, (Pr. Rec., Page 38) 


as follows: 


“You are instructed, that if at the time the appli 
cation was received by the officers of the company 
at the home office in Hartford, the application 
showed that in answer to the question as to whether 
or not the applicant, Richard Stevens, had insurance 
on his life, the answer was ‘none other,’ and in truth 
and fact, he had a large amount of insurance then 
existing upon his life, which facts were not disclosed 
im writing in the application, then the defendant is 
not liable in this action, and your yerdict should be 
for the defendant,’ because the applicant, Boak, was 
bound to make true answers to the questions asked 
,him in the application, and also, because the agent 
had no power to bind the company by statements 
not in writing in the application, and his knowledge 


was not notice to the company. 


The petition filed by the defendant in error upon 
which the cause was tried, set forth a copy of the 
policy as exhibit “A,” together with a copy of the 
application and provisions and requirements referred 
to in the policy, (see Pr. Rec., Page 1 to 9.) 


The law of this State provides, that a true copy of 
the application shall be attached to or endorsed upon 
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every policy of insurance (see McClain’s Code, 
first volume, page 300,) viz: 

Sec. 2. All insurance companies or associations shall upon 
the issue or renewal of any policy attach to such policy or en- 
dorse thereon a true copy of any application or representation 
ot the assured which by the terms of such policy are made a 
part thereof or of the contact of insurance, or reterred to 
therein, or which may in any manner affect the validity of such 
policy. 

ln pursuance of this provision, a copy of the ap- 
plication was in this case attached to the policy and 
in the form as set forth in the petition. 


In that application of which the assured had a 
copy with his policy, appears a question (Pr. Rec., 
Page 5) as follows: 

21. Is the said party or parties signing this application 
aware that any untrue or fraudulent answers to the questions in 
this application, or any suppression of tacts in regard to the 
present or past state of health, habits of hfe, or condition of 
the person whose life is hereby proposed for insurance, will viti- 
ate any policy which may be issned on this application and for- 
feit all payments which may be made hereon? 


Ans. Yes. 

By a stipulation following the above question and 
answer (Pr. Rec., Page 5), which has already been set 
forth at length, Stevens warranted his answers to 
be true. With the knowledge then, an untruthful 
answer would invalidate his policy (which knowledge 
he must at all times have had, having a copy of the 
application with the policy) and warranting such an- 
swers to be true, there was no room for equivoca- 
tion. 

The importance of absolute truthfulness under 
such circumstances is well set forth in May on Insur- 
ance, Page 180, second edition. 
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The only question is, hus the warranty been kept? \ There is 
no room for construction, no latitude, no equity. If the war- 
ranty be a statement of facts, it must be literally true; if a stip- 
ulation that a certain act shall or shall not be done, it must be 
literally performed. 


The same text book also in connection with the 
above, states the law to be, that the materiality or 
immateriality of the statement, cuts no figure and 
makes no difference in the application of the princi- 
ple. But this court has in the case ot Feffries vs. 
Life Insurance Co., 22 Wall., page 48, stated saat the 
rule fully as broadly, and adopted it in its full mean- 
ing. 

The point arose upon the false statement, that the 
applicant was unmarried; aiso, that he had made no 
other application for insurance, when tn fact he was 
already insured in a large amount. 

The last point is substantially the same as in this 
case, and so it will be found that the plea in the case 
at bar, is substantially the same as in the last cited 
case. 

It seems that counsel in that case, believing that 
the insurance company had been deceived to its ad- 
vantage insisted on that view, but the court says: 

This is bad morality and bad law. No one may do evil that 
good may come. Noman is justified in the utterance of a false- 


hood. It is an equal offence in morals whether committed for 
his own benefit or that of another. 


After c. ‘ling attention to the stipulations in the 
contract providing for truthful representations, sub- 
stantially as in the case at bar, the opinion proceeds: 

This applies to all and to each one of such statements. In 
other words, if the statements are not true, it is agreed that no 


policy is made by the company and no policy is accepted by the 
insured. 
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“The proposition at the foundation of this point is this, that 
the statements and declarations made in the policy shall be true. 
i his stipulation is not expressed to be made as to important or 
material statements only, or to those supposed to be ma- 
terial, but as to all statements. The statements need not 
come up to the degree of warranties. They need not 


be representations, even if this term conveys an idea of 


an afhrmation having any technical character; statements 
and declarations in the expression, what the applicant states 
and what the applicant declares. Nothing can be more simple. 
It he makes any statement in the declaration, it must be true; 
If he makes any declaration in the application, it must be true. 
A faithful performance of this agreement is made an express 
condition to the existence of a liability on the part of the com- 
pany. 


There is no place for the argument either, that the false state- 
ment was not material to the risk, or that it was a positive ad- 
vantage to the company to be deceived by it. It is the distinct 
agreement that the company shall not be deceived to its injury 
or to its benefit. The right of an individual or a corporation to 
make an unwise bargain, is as complete as that to make a wise 
bargain. The right to make contracts carries with it the right 
to determine what is prudent and wise, what is unwise and im- 
prurient, and upon that point the judgment of the individual, is 
su ject to that of no other tribunal. 


The case in hand affords a good illustration of this principle. 
The company deems it wise and prudent that the applicant should 
inform them truly whether he has made any other application 
to have his life insured. So material does it deem this informa- 
tion, that it stipulates that its liability shall depend upon the 
truth of the answer. ‘The same is true of its inquiry, whether 
the party is married or single. The company fixes this estimate 
otits importance. The applicant agrees that itis thus important 
by acceptin; this test. It would be a violation of the legal 
rishts ot the company to take from it its acknowledged power, 
thus to make its opinion the standard of what is material, and 
to leave that point to the determination of a jury. 


After referring to the cases of Anderson vs. Fitz- 
gerald, 4 House of Lords cases, 483, and Cazenove vs. 
British Equitable Assurance Co., 6 Common Bench, 
N. S. 437, Mr. Justice Hunt, says that many cases 
may be found which hold where false answers are 
made in answer to inquiries which do not relate to 
the risk, the policy is not necessarily avoided unless 
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the answer influenced the company, and it 1s a ques- 
tion for the jury; but that no respectable authority so 
holds, where it is expressly covenanted that the an- 
swers shall be true, and when that consideration 
forms the basis of the contract. 

We further cite upon the point now being dis- 
cussed, that is, that under the provisions Of the ap- 
plication and contract, Stevens was bound to make 
truthful answers, and also, to the effect that whether 
the information sought to be obtained was material 
made no difference, the following cases: 


At:tna Lite Insurance Co., vs. France, 91 U. 
i wee, 

Price vs Insurance Co., 17 Minn., 514. 

Day vs. Mutual Benefit Lite Insurance Co., 29, 
Am. Repts., 565. 

Kelsey vs. insurance Co., 35 Conn... 225. 

Miles vs. Insurance Co., 3 Grey, 580, 98 Mass.., 
251. 


Miller vs. Life Insurance Co., 31 lowa, page 
I. 


BECAUSE OF THE FALSE STATEMENT MADE IN THE AP- 
PLICATION, THAT RICHARD STEVENS HAD NO OTHER 
INSURANCE ON HIS LIFE, THE POLICY ISSUED WAS, 
AND IS, ABSOLUTELY VOID. 


The above proposition follows as a natural conse- 
quence if our first point is well taken. 

[t requires no argument or authorities to establish 
that if Stevens was bound to furnish truthful informa- 
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tion, and in answer to specific inquiries made, an- 
swered that he had no other insurasce, when he had 
in truth and fact a large amount at that time on his 
life, the life, the answer not only false but grossly 
ing. 

The record fully and fairly shows the facts. The 
answer of plaintiff in error (Pr Rec., Page 10) has 
the following statements: 


That in the application for the policy and on the faith of 
which it wos issued, in answer to the question therein asked him 
as to whether or not he had any other insurance on his life, he 
stated that he had no other, whereas in truth and fact, he had 
at that time a large amount of insurance upon his life, and was 
issued in a large amount, to-wit: In the sum of sixteen thousand 
five hundred dollars, in different insurance companies, and the 
answer was false and untrue. 


The reply admits that at the time of making the 
application, Stevens held certificates in certain co-op- 
erative companies providing for assessment on the 
lives of members in case of death. 


The statement of facts preceding this argument, 
has already set forth the amounts and dates of the 
policies of insurance on Richard Stevens’ life. it 
will be noticed that all the insurance was taken ata 
comparatively recent date before the death of Rich- 
ard Stevens. 

While the aygeement made by counsel on the trial 
(Pr. Rec., Page 30) shows that the insurance was 
held at the time of the death of Richard Stevens, it 
also shows the date of the policies. 


The charge of the court (Pr. Rec., Page 33) finds 
as a fact, that at the time of the issuing of the insur- 
ance by the appellant, Richard Stevens did have 
other insurance on his life, and the court further 
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charged the jury. that insurance in mutual benefit 
associations, was such insurance that Stevens in 
answer to the inquiry, was bound in good faith to 


make it known. 


Good faith and fair dealing alike demand that 
when contracts are made depending on the truth be- 
ing made known, and express inquiries are pro- 
pounded for that purpose, the person whose duty it 
is to determine whether or not the contract shall 
be entered into, shall not be deceived by false an- 
swers. If they are so deceived, then the party con- 
tracting with them does so at his peril. 


The application had incorporated within it (Pr. 
Rec., Page 5) the following stipulation: 

And it is hereby further covenanted and agreed, that the offi- 
cers of the said company at the home office of the said com- 
pany in Hartford, Connecticut, alone shall have authority to 
determine whether or not a policy of insurance shall be issued 
on this or any application, or whether or not any insurance 
shall take effect under this or any application. 


With this knowledge that the officers of the com- 
pany at Hartford were the persons to decide 
whether or not it was desirable for the company to 
make a contract with him, Richard Stevens deliber- 
ately signed his name to a false statement of fact, 
which the officers had made and thought of such 
importance as to ask him about. With ordinary un- 
derstanding of the English language, he must have 
known that the policy thus issued upon this false ba- 
sis was of no validity or force. 
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NO STATEMENT OR EXPLANATION MADE BY STEVENS AT 
THE TIME OF SIGNING HIS APPLICATION AND NOT IN- 
CORPORATED THEREIN IS ADMISSIBLE, BECAUSE THE 
PARTIES AGREED THAT SUCH STATEMENTS SHOULD BE 
DISREGARDED. 


1. We claim the court erred as shown by Assign- 
ment of Error No. 3 (Pr. Rec., Page 37) in admitting 
the evidence of Agent Boak, in substance as follows: 


(a.) “He (Stevens) told me that he had certain 
certificates of membership with certain co-op- 
erative societies, and he enumerated different ones 
and said he did not know whether I would consider 
them as insurance or not. I told him emphatically 
that | didn't consider them as insurance.” 


(o.) ‘He wanted to know my authority for say- 
ing I didn't consider them insurance. I| gave him 
my authority—gave him my reasons, and he agreed 
with me that these co-operative societies were in no 
sense insurance companies, and in that light I an- 
swered the question ‘no. ” 

(c.) Question. ‘Did you tell him that the proper 
answer was ‘no,’ after he had stated the facts?” 


Answer. “I did.” 


This evidence was incompetent and immaterial, for 
the application provided that no statements or repre- 
sentations made or given to the person soliciting the 
insurance should be binding on the company unless 
in writing in the application when received by com- 


pany. 


2. Also the court erred in giving the following 
pa-agraph of the charge duly assigned as error, be- 
ing No. 9 (Pr. Rec., Page 38:) 

‘Now then, the law of this question is, that if at the 
time Stevens stated fairly and fully to Boak, the agent 
of the company, all the facts as they then existed in 
regard to and about this insurance in the co-opera- 
tive companies, or, if in other words, Stevens fully 
informed Boak the agent ot the company, that he 
had these certificates of insurance in these co-opera- 
tive companies, and then Boak wrote down the an- 
swer that he had no other insurance, on the theory 
th it they didn’t constitute insurance within the mean- 
ing of and understanding of the questions as put in 
the application, then this mistake lies at the door of 
the insurance company and not at the door of the 


’? 
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assured 


The above paragraph was erroneous, because it, 
the application, provided that no statement or repre- 
sentation made to the person soliciting the insurance 
should be binding upon the company unless they ap- 
peared in writing in the application when received 
by the officers at the home office. 


We now come to what we regard as the pivotal 
question in the case. 


Under the stipulation in the application, in sub- 
stance that the company should be bound by no 
statement or representation unless contained in the 
application when received by the the officers at Hart- 
ford, was it possible for Agent Boak to construe the 
language or interpret the information given by Ste- 
vens so as to mean exactly the opposite, to place 
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that answer in the application, and bind the company ? 

The sting of active, wilful deceit, is sought to be 
taken from Richard Stevens’ conduct by giving it 
the less offensive appearance of a mistake made by 
Boak, and to these matters the agent himself testi- 
hes. (Pr. Rec., Page 31.) 

But whether it was a mistake on the part of Boak, 
or active fraud on the part of Stevens, matters little. 
The damage and injury occurred. The company’s 
officers were deceived in regard to a matter of which 
they had the right to know the truth. 


All the time that Richard Stevens was carrying the 
policy before his death, he knew that the policies in 
the co-operative companies which he thought had 
enough insurance in them to accept and presumably 
pay for, had been represented by Boak to the com- 
pany appellant, as “no insurance.” Why should 


the agent have had any hesitation in stating the facts 
to the officers unless he knew that the amount of co- 
operative insurance held by Stevens would provoke 
inquiry and perhaps cause the rejection ot the appli- 
cation, and consequently of his commission. 


He (Boak) probably knew the estimation in which 
the officers of ‘old line” companies held those who 
invested largely in co-operative insurance. The re- 
mark of President Parsons, in his testimony (Pr. 
Rec., Page 30) bears on this point: 


“The co-operative plan is regarded by the com- 
panies as insurance in passing upon applications, 
and the amount of insurance under such plan is 
regarded by us as a more significant factor in meas- 
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uring the moral hazard than the same amount of in- 


surance under any other plan.” 


It is the “moral hazard, that isto be estimated 
in passing upon applications, as well as other consid- 
erations. 

The defense made, is sought to be avoided on the 
ground in brief, that the knowledge of the agent, 
Boak, was notice to or knowledge by the insurance 
company. This is a familiar rule but not applicable 
to the facts of this case. That rule is well illus- 
trated by the cases of 

Insurance Company vs. Wilkinson, 13 Wall. 
222. 
Insurance Company vs. Mahone, 21 Wall., 152. 

We admit its force and power in a proper case, 
such as either of the above. But in the case at bar, 
the applicant, as a preliminary undertaking, agreed 
that rotice to, or the knowledge of Boak, should not 
be binding on the company unless written in the ap- 
plication. By his own voluntary act, the insured 
cut his representative or administrator off from rely- 
ing on the position stated, and it would cause great 
injustice to hold and bind the company now by what 
they have expressly agreed should possess no power 
of that kind. 

Doubtless the provision was placed in the contract 
with the express intention to prevent combinations 
between the agent and applicant, whereby important 
matters might be concealed from the officers. The 
interest of the agent where working on commission 
as Boak was in this case, (see his contract, Pr. Rec., 
Page 25) is unfortunately against his employer, and 
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in order to obtain a commission on an application, he 
is, unless honest, apt to perpetrate a fraud on the 


company by placing false answers in the application. 


Whether done by the applicant alone or with the 
knowledge and connivance of the agent, the result is 
equally disastrous to the company. 

The officers in that way form and enter into con- 
tracts without that knowledge of the facts which all 
intelligent men desire to have before they make any 
business engagements. 

The very object and purpose of an application in 
writing to the company would thus be destroyed, 
and insurance companies might as well leave the 
whole matter of determining whether any insurance 
should be issued on any particular risk to its solicit- 
ing agents whose direct pecuniary interest in the 
matter would totally unfit them to thus take charge 
of one of the most important functions in a well reg- 
ulated insurance company. 

The clause in the application limiting the powers 
of the agent, is a most salutary and laudable one. It 
can work no injustice to the applicant, for, if he reads 
his application, he has full knowledge of it and he is 
presumea to have read the application, and is bound 
by its statements. 

Insurance Company vs. Fletcher, 117 U. S. 


531. 
In support of the point as made, we cite 
May on Insurance, page 124, second edition. 


Of course if the insured stipulate in his application that the 
insurer shall not be bound by any act done or statement made 
to'or by the agent not contained in the application, he cannot, 
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shelter himself under a plea of equitable estoppel by reason 
of the agent’s fraud or negligence. ‘The knowledge by the agent 
of a fact not stated in the application in that case becomes en 
tirely immaterial, unless possibly, when the statement of the fact 
may have been fraudulently prevented by the agent. 

The defendant in error in this case, to use the lan- 
guage of the above citation, is endeavoring to ‘“shel- 
“ter himself under an equitable estoppel by reason 
‘‘of the agent's fraud or negligence.” 

This we submit he cannotdo. The case of 


Chase vs. Insurance Company, 20 N. Y., 53. is 
applicable. 

The application provided in substance that the 
company should not be bound by any act done or 
statement made to or by any agent or person which 
was not contained in the application. 

The misrepresentation consisted in stating that the 
dwelling house insured, was of stone, when it had 
a wooden kitchen attached. It was contended on the 
part of the insured, that anything affecting the risk 
known to the agent of the company, need: not be 
disclosed in the application. 


The court declares that such a position could not be 
sustained on principle in the absence of author- 
ity. They say that insurance contracts are not to be 
made exceptions to the rule,. and the plaintiff was 
bound by the statements made in the application 
whether he knew them or not, unless prevented by 
the fraud of the company from learning what they 
were. The case of Zennings vs. Chenango Insurance 
Company, 2 Denio, 75, is cited as supporting the 
decision when it is held that the falsity of a warranty 
entered into by the assured will not relieve the as- 
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sured from the consequences of the breach, and it is 
declared that such has been the law from the earliest 
times in England, New York and Massachusetts. 

Brown vs. Insurance Company, 18 New York, 387, 
is also relied on as supporting the same doctrine. 


See also, 
/nsurance Company vs. Stevens, 9 Allen, 3..2. 
Bleakley vs. Insurance Company, 19 Gr. Chan. 
198, 17 Miss., 247. 
We now beg leave to refer the court to an author- 
ity which we can only regard as decisive: 


New York Life Insurance Company vs. 
Fletcher, 117 U.S., 519. 


This case, we may remark, was not brought to the 
attention of the court below, becaus* so recently de- 
cided before the trial, and the publication had not 
reached counsel. 


The facts were that certain statements and repre- 
sentations made by the assured were by him war- 
ranted to be true, and it was stipulated that they 
should be the basis of the contract between the as- 
sured and the company. It was also agreed that as 
the officers at the home office had the sole power to 
determine whether or not a policy should issue on 
any application, and as they acted only on the writ- 
ten statements and representations referred to, no 
statements or representations made, or information 
given to the persons soliciting or taking the applica- 
tion for the policy, should be binding on the com- 
pany orin any manner affecting its rights, unless they 
were reduced to writing and presented at the home 
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office in the application. The provisions in these re- 
spects were substantially the same as the case at bar. 

An “abstract” of the application in the Fletcher 
case was attached to the policy, while in the case at 
bar a full copy thereot was attached to the policy. 


(Pr. Rec., Page 29.) 


In the case which we have cited, defense was 
made on the ground that the applicant had stated 
that he had never had any disease of the kidneys or 
any serious disease and had never been seriously ill, 
and had no regular medical attendant, whereas it 
was alleged that he had been sick with diabetes, and 


representations were false. 


The plaintiff replied that the agents taking the ap- 
plication had full knowledye of the condition of the 
assured, and that the facts had been fully stated to 
them, but they had inserted false answers. That 
the assured had no reason to believe but that his an- 
swers were truthfully taken down, and signed.the ap- 
plication without reading it, and without any knowl- 
edge but that the application contained the facts as 
stated to the agent, and plaintiff claimed the com- 
pany was estopped from claiming the policy was 


void. 


The company demurred to the reply, which de 
murrer was ovrruled. 


The facts shown on the trial, established that the 
assured was afflicted with diabetes at the time of 
his application. That he informed the company’s 
agent who told him just to give him the applicatian 
and he would see if he could get it through. 


~ 
| 


The opinion of this court Says: (Page 525.) 


It is conceded that the statements and representations con- 
tained in the answers as written of the assured, to the questions 
propounded to him in his application respecting his past and 
present health, were material to the risk to be assured by the 
company, and that the insurance was made upon the faith of 
them, and upon his agreement accompanying them, that if they 
were false in any respect, the policy to be issued upon them 
should be void. 


It is sought to meet and overcome the force of this conceded 
fact, by proof that he never made the statements and represen- 
tations to which his name is signed, that he truthfully answered 
those questions; that false answers written by an agent of the 
company were inserted in place of those actually given, and 
were forwarded with the application to the home office, and it 
is contended that such proof being made, the plaintiff is not 
estopped from recovering. 


But on the assumption that the fact as to the answers was as 
so stated, and that no further obligation rested upon the as- 
sured in connection with the policy, it is not easy to perceive 
how the company can be precluded from setting up their falsity 
or how any rights upon the policy ever accrued to him, It is, 
of course, not necessary to argue that the agent had no author- 
itv from the company to falsify the answers, or that the assured 
could acquire no right by virtue of his falsified answers. Both 
he and the company were deceived by the fraudulent conduct of 
the agent. The assured was placed in the position of making 
‘alse representations in order to secure a valuable contract, 
which, upon a truthful reply of his condition, could not have 
been obtained. By them, the company was imposed upon and 
induced to enter in the contract. In such a case, assuming that 
both parties acted in good faith, justice would require that the 
contract be canceled and the premiums returned. 


After referring to some other matters, the opinion 
proceeds: 


But the case as presented by the record is by no means as fa 
vorable to him as we have assumed. It was his duty to read the 
application he signed. He knew that upon it the policy would 
be issued if issued at all. It would introduce great uncertainty 
in all business transactions if a party making written proposals 
for a contract with representations to induce its execution should 
be allowed to show, after it had been obtained, that he did not 
know the contents of his proposals and to enforce it, notwith- 
standing their falsity as to matters essential to its obligation and 
validity. 
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Contracts could not be made or business fairly conducted, if 
such a rule should prevail, and there is no reason why it should 
be applied merely to contracts of insurance. There is nothing 
in their nature which distinguishes them in this particular from 
others. But here the right is asserted to prove not only that the 
assured did not make the statements contained in his answers, 
but that he never read the application, and to recover upon a 
contract obtained by representations admitted to be false, just 


as though they were true. If he had read the printed lines of 


his application, he would have seen that it stipulated that the 
rights of the company could in no respect be affected by his 
verbal statements, or by those of his agents unless the same 
were reduced to writing and forwarded with the application to 
the home office. The company, like any other principal, could 
limit the authority of its agents and thus bind all parties dealing 
with them with knowledge of the limitation. It must be pre- 
sumed that he read the application and was cognizant of the 
limitations therein expressed. 

We respectfully submit that there is nothing in the 
case at bar, which will prevent the application of the 
wholesome doctrine here enunciated. It is not and 
cannot be the fact that insurance companies shall be 
debarred from those ordinary rights which obtain as 


to contracts between private individuals. 


It is entirely proper and an ordinary safeguard, 
that an insurance company shall have all the répresen- 
tations, statements, etc., of the a; plicant, before its 
officers who are charged with the duty of making its 
contracts in writing when they enter upon the dis- 
charge of the important business of making a con- 
tract which shall last for a lifetime. When that re- 
quirement is placed before the applicant, it is beyond 
his power or the agents power, and beyond the 
power of both combined to change it, 


In this case the court, by instructions, sought to treat 
the answer of Stevens as one given by mistake, that is, 
while it is stated that co-operative insurance is such in- 
surance as should have been reported, yet the agent's 
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knowing the facts and believing that it was not within 
the meaning of the question made his own understand- 
ing the test and answered “no.” Now the charge 
says if the agent knew the facts and made such an- 
swers, it was a mistake which lay at the door of the 
insurance company and not of the assured. But the 
answer to this would be that the insurance company 
had as much right to protect itself against the re- 
sults of a ‘‘mistake,” as if the answer had been wil- 
fully false. It may well be conceived that the pro- 
vision that all statements should appear in writing in 
the application was inserted as much for the purpose 
of guarding against mistake as fraud. With it ap- 
pearing there and the applicant consenting thereto, 
there was no chance for a mistake, had its direction 
been followed. The agent, giving him for the mo- 
ment the benefit of the thought that he was actuated 
by proper motives in construing the answer of Ste- 
vens as he did, enlarged and magnified his office. 
He was for the purpose of preparing that paper only 
a clerk or amanuensis for the applicant, and the exaet 
answer should have been written down. Was it then 
when he failed in performing that duty, a mistake 
which lay at the door of the insurance company ? 


If it was a mistake, then the minds of the contract- 
ing parties never met and there never was any con- 
tract. 

In the Fletcher case the opinion further uses this 
language: 


The instructions given the jury in the case before us, is in ef 
fect that the assured was bound by his application if it was not 
avoided for fraud, and that it was so avoided by reason of the 
false statements contained in it, and that therefore the plaintiff 
as his representative could recover. But if the application was 
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avoided it would seem to be a necessary consequence that the 


policy itself was also avoided, and his right limited to recover 
ing premiums paid. But such was not the conclusion of the 
court. It directed the jury if the application was avoided for 
fraud, he could recover. It does not seem to have occurred 
to the court that had the answers been truthfully reported, and 
the fact of the assured having had diabetes within a recent pe 
riod been thus disclosed, the insurance would in all probability 
have been refused. If the policy can stand with the application 
avoided, it must stand upon parol statements not communicated 
to the company. This, of course, cannot. be seriously main- 
tained in the face of its notice that only statements in writing 
forwarded to its officers, would be considered. <A curious result 
is the outcome of the instructions. If the agents committed no 
fraud, the plaintiff cannot recover, for the answers reported are 
not true; but if they did commit the imputed fraud, he may 
recover, although, upon the answers actually given, if truly re- 
ported, no policy would have issued. Such anomalous con 
clusions, cannot be maintained. 


It is held in the foregoing case that the retention 
of the policy, with copy of application annexed, was an 
approval of the application and of its statements, 
and that the consequences of that approval cannot 
after the death of the assured be avoided. 


American Insurance Company vs. Netberger, 74 
Mo., 167, and Richardson vs. Insurance Company, 46 
Me., 394, are cited in the foregoing opinion as illus- 
trating the doctrine of acceptance of policies with 
provisions left out, (and in other instances inserted) 
which was not contemplated, but which the assured 
was held to have ratified by retaining the policies. 


Also see 
Moore vs. Insurance Company, 34 N. W. R.. 
page 153. 


Lochner vs. Home Insurance Company, 17 Mo.. 
247, is a very important case on the principal point 
involved here. Also, Ayan vs. Insurance Company, 
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41 Conn., 168. Both of these cases are cited and 
discussed in /letcher vs. /nsurance Company, supra. 

We have given some space and time in this argu- 
ment to the last mentioned case, for we are unable 
to find any difference in principle between that case 
and this. 

The proof in this case shows that Boak had some 
conversation with Stevens while the application was 
being prepared, and of course before it was signed 
(Pr. Rec. page 31.) In that conversation Boak told 
Stevens that he did not consider co-operative insur- 
ance as insurance at all, and finally the two agreed 
that the co-operative societies were in no sense in- 
surance companies, and the fate of such companies, 
organized on the plan of cheaper insurance, was thus 
informally determined. but these statements of the 
agent, made before the application was signed, had 
no force whatever. 

Insurance Company vs. Moury, 96 U.S.,5 47. 

This was a case where the policy had lapsed by 
reason of non-payment of premium. The plaintiff 
sought to overcome the defense by showing that the 
agent who induced him to apply for the policy repre- 
sented, in answer to suggestions that he might not 
be informed when to pay the premiums, that the com- 
pany would notify him in season to pay them, and 
that he need not give himself any uneasiness on that 
subject; that no such notification was given him be- 
fore the maturity of the second premium, and for 
that reason he did not pay at the time required. It 
was contended that the representation constituted an 


estoppel upon the company against insisting upon 
the forfeiture of the policy. 
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The Supreme Court says: 


“But to this position there is an obvious and complete answer. 
All previous verbal arrangements were merged in the written 
agreement. The understanding of the parties as to the amount 
of the insurance, the conditions upon which it should be paya- 
ble, and the premium to be paid, was there expressed, for the 
very purpose of avoiding any controversy or question respect- 
ing them. The entire arrangement of the parties, with all the 
conditions upon which its fulfillment could be claimed, must be 
conclusively presumed to be there stated.” 


LV. 

THE APPELLANT IS NOT ESTOPPED FROM INSISTING THAT 
THE POLICY WAS VOID, FOR BY THE EXPRESS AGREE- 
MENT THE KNOWLEDGE OF THE AGENT WAS NOT NO- 
TICE TO THE COMPANY UNLESS COMMUNICATED IN WRIT- 
ING IN THE APPLICATION, 


The reply of the defendant in error (Pr. Rec. 11) 
was substantially a plea in estoppel. The plaintiff in 
error demurred to that reply, setting forth the reas- 
ons, as hereinbefore stated, why it was no answer to 
the defense made of false answers or false representa- 
tions. 


The court erred, we submit, in overruling that de- 
murrer, because the reply was based upon statements 
and representations not contained in the application. 
Assignment of error No. 2 (Pr. Rec. 37.) 


It was entirely competent, we think, to raise the 
objection to the pleading in this manner, which was 
the course pursued in New York Life Insurance Co. 
vs. Fletcher, supra. 

The agent, Boak, had no authority to waive any of 
the provisions or stipulations of the application’ or 
contract. 


We desire to call the attention of the court special- 
ly to the following portion ot the contract (Pr. Rec. 
page 23, No. 11): “The contract between the par- 
ties hereto is completely set forth in this policy and 
the application therefor, taken together, and none of 
its terms can be modified nor any forfeiture under it 
waived except by an agreement in writing, signed by 
the President or Secretary of the company, whose 
authority for this purpose will not be waived.” 


The facts of the case entitled Wutual Fire /ns. Co. 
vs. Conover, 98 Penn. St., 384, (also contained in 42 
Am. Repts., page 618), were briefly as follows: 


A fire insurance policy provided that no suit should 
be maintained on it unless commenced within six 
months after loss, and that no waiver of any con- 
dition should be effectual unless in writing and sign- 
ed by the president and secretary. The suit was 
begun about two years after the loss occurred. The 
plaintiff admitted this was a good defense, but claim- 
ed that defendant was estopped from availing itself 
thereof because one who, as alleged, was general 
agent for the company, said that it was not necessary 
to sue at all, that the company was a little embarras- 
sed, but would pay without suit. The company re- 
ferred to a condition in the policy that no waiver of 
any of the terms, conditions, stipulations, etc., of the 
policy was effectual unless in writing under the sig- 
nature of the president and secretary, and insisted 
‘that this was a good answer to the claimed estoppel. 
The name of the party who, it was claimed, acted 
as agent, was Reynolds. The Supreme Court, in the 


course of its opinion, says: 
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“The court below allowed a recovery upon the 


effect of the verbal declarations of Reynolds, oper 
ating by way of estoppel. But the contract of the 
parties expressly excluded Mr. Reynolds as a person 
who could make any binding declarations on the 
subject, whether verbal or written. Only the presi- 
dent and secretary combined could dispense with the 
necessity of bringing suit within six months, and that 
by an agreement or declaration in writing. To this 
the plaintiffs agreed in, and as a part of the very 
instrument upon which this suit is brought. In such 
circumstances the declarations or statements of Rey- 
nolds, waiving the performance of conditions, are ab- 
solutely nugatory. The parties have so agreed, and 
the courts have no right to alter the agreement of the 
parties in this respect or any other. Solemn con- 
tracts of parties, reduced to writing and duly execut- 
ed, would have little value if their provisions could 
be arbitrarily set aside and disregarded by the tribu- 
nals.” 
See also, 


Guernsey vs. American Ins. Co., 17 Minn., 104. 
Catair vs. Ins. & Trust Co., 33 N. J., 487. 

It was held in substance in the last case that when 
the policy contained an express limitation upon the 
power of the agent, he has no legal right to contract 
as agent of the company with the party to whom the 
policy has been issued so as to change its terms or 
to dispense with any part of the consideration, either 
by parol or in writing, and such party is estopped by 
accepting the policy from setting up powers in the 
agent at the time in opposition to limitations and 
conditions in the policy. 
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Also, see 
Walsh vs. Ins. Co., 73 N. Y., 5. 
Van Allen vs. Foint Stock Ins. Co., 64 N. Y.., 
469. 

In the case at bar, if the provisions of the contract 
were to have any force, the talk and conversation 
had between Boak and Stevens was entirely imma- 
terial. It could not change the existing condition 
nor place Stevens in any better position by reason 
thereof. 


Nothing was kept back from Stevens. All the 
requirements of the company were submitted to him. 
Had he been deceived or misled in any manner, the 
result might have been different. It is not claimed 
that the agent attempted to deceive Stevens, but 
they talked the whole matter over, and together de- 
liberately came to the conclusion that instead of lay- 
ing the facts before the officers of appellant and per- 
mitting them to decide, that they, the agent and ap- 
plicant, would decide themselves, and thereupon con- 
cluded that the policies Stevens had upon his life 
were not insurance. Undoubtedly the agent should 
have known better, but very likely he permitted his 
great desire to make the commissions on this appli- 
cation to lead him to unite with Stevens in an at- 
tempted deception, from which no other result could 
well come but long and expensive litigation. 
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V. 
THE POWERS OF rH AGENT, BOAK, WERE EXPRESSLY\ 
LIMITED IN PREPARING THE APPLICATION TO MERELY\ 


WRITING DOWN THE ANSWERS OF THE APPLICANT TO 


THE QUESTIONS PROPOUNDED IN THE APPLICATION: 


Under this the fifth point or division of the argu- 
ment, we beg to call the attention of the court to 


Assignment of Error No. 7 (Pr. Rec..38), which ts an 


alleged error by reason of the refusal of court to 
give the jury the following instruction askea by appel- 
lant: | 


“You are instructed thatif you find that the application in 
this case contained a stipulation that no statement or represen 
tation made or given to the person soliciting this application 
should be binding on the company unless the statements or rep- 
resentations were in writing in the application when received by 
the officers of the company at the home officers in Hartford, 
and you further find that in answer to the question as to wheth 
er or not Stevens had other insurance on his life at the time of 
making application to the defendant, he answered ‘No other,’ 
you are. directed to disregard any parol testimony tending to 
show any other statement or any different state gf facts to the 
agent soliciting the insurance, such statements or representations 
not being written in the application when received by the officers 
at the home office.”’ 


The refusal of the above instruction is claimed to 


be erroneous, because: 


(a.) If the facts set forth in the instructions were 
found, then Stevens had knowledge that the agent's 
power to bind the company extended no further than 
to write down the statements made to him. 


(6.) If the facts were found as stated in the said 
instruction, they were a complete defense to the 
action of the appellee, and the jury should have been. 


so instructed. 
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The two facts upon which the instruction requested 
were based were undisputed, 7. e., that the applica- 
tion required the statements to be written therein, 
and that the answer to the question as to whether or 
not there was other insurance on Steven's life, was 
‘No other.” 


The arguments made and authorities cited in sup- 
port of the third division hereof, are to a large ex- 
tent applicable here. 


The powers of the agent, Boak, in preparing this 
preliminary statement or application were by the 
stipulation repeatedly referred to, expressly limited, 
so that he in’ fact had no discretion as to the matter 
to be written down. He was in good faith to the’ 
company for whom he was primarily acting and in 
good faith to the person whose application he was 
taking, bound to take down these answers with as 
much care as if he were a commissioner taking a 
deposition. Important property rights depended on 
his faithfulness. He had no latitude, no room 
for the exercise of judgment. The defendant in er- 
ror to show the power of this agent, introduced in 
evidence, his contract with the insurance company. 
It is long and will be found in the Printed Record, be- 
ginning on page 24. 


The powers which Mr. Boak had, are shown near 
top of page 25, which were to prosecute the business 
of soliciting and procuring applications for life insur 
ance policies within and throughout his territory, and 
to deliver policies issued thereon and to receive 
and collect the first premiums therefor; also, to 
receive and collect the renewal premiums thereon; 
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only, however, as renewal receipts were furnished him 


signed by the secretary. 


The powers which were denied Mr. Boak as such 
agent, are shown on page 28, being No. 13. He. 
had no authority to make, alter or discharge any con- 
tract, or waive any condition or agreement In, or any 
forfeiture of any policy, or to receive any money for 
said company, except as stated above; and other res- 


ervations were made not necessary to state. 


The defendant in error then, has by the introduc- 
tion of this contract proven affirmatively that Boak 
had no power to do the very thing which, if the de- 
fendant in error is finally to succed, must be proven, 
?. e., that notwithstanding the requirements of the 
application, that all:statements and representations be 
reduced to writing, he could voluntarily waive that 
stipulation in such a manner as to estop the company 
from proving the truth. It seems that the appellee 
has laid an insurmountable barrier in the way of his 
recovery. 

It is not necessary for us to prove the want of 
power, for it was done in opening the case by the 
plaintiff below. 


In Armstrong vs. State /us. Co., 61 lowa, 213, the 
agent was held strictly to the exercise of such pow- 
ers only as had been conferred upon him by the com. 
pany. It was held he had no power to make a con- 
tract of insurance. 


In the case of Crztchett vs. /nsurance Co., 53 lowa, 
404, the agent had the power to receive applications 
for insurance and collect and transmit premiums. It 
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was held he had no authority to extend the time for 
payment of premiums. 


The Supreme Court of lowa says, “But we are of 
the opinion that if Kennedy had expressly contract- 
ed that the company should carry the risk without 
payment after it had ceased by the terms of the pol- 
icy, such contract would not have bound the com- 
pany. There is no pretense that Kennedy had any 
express authority to bind the company by any con- 
tract whatever. He belonged to an extensive and 
well recognized class of insurance agents from whom 
the power to make contracts is withheld. If he had 
the power to contract in the name of the company 
to carry the risk without payment, after it had ceased 
by the terms of the policy, it is because the law would 
imply such power from the fact that he was authorized 
to collect and transmit premiums. But an agent em- 
ployed to collect a claim does not thereby have au- 
thority to bind his principal even to grant an exten- 


sion of time.” 


See also May on Insurance, page 156: “It be- 
hooves the applicant for life insurance, unless he has 
the most satisfactury evidence that the agent with 
whom he is negotiating has general and unrestricted 
powers, to examine carefully into the extent of his 
authority; for the law holds him bound to know, not 
only whether the agent Is a general or special one, 
but if special what are the limitations of his author- 
ity. 

Bacon on Benefit Societies and Life Insurance, in 
par. 153, declares the general rule to be that all limi- 
tations upon the agents’ power which are brought to 
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In the Supreme Court of the United States, 


OcTroBeR ‘Term, A. ]). 1889. 
No. 374. 


THE CONTINENTAL LIFE INSURANCE CoMm- 
PANY, of Uartford, Conn.. 
Plaintiff in Error. In error to the Cirevdl 
Court of the United 
States for the North- 
W. J. CHAMBERLAIN, Administrator of the Es- ern District of lowa. 
tate of RICHARD STEVENS, (deceased) 
Defendant in Error. 


Vs. 


STATEMENT. 

This action is brought on a policy of insurance by the 
administrator of Richard Stevens, deceased. Stevens 
was killed by a train of cars at Jewell Junction, Iowa. 
The company seeks to avoid the policy on the ground 
that one.of the answers in the application was untrue. 
The proof showed that the application was taken by IL 
I. Boak, a special agent of the plaintiff in error, and fn 
answer.to a question in the application as to “what 
other insurance he had,” Stevens informed Boak that 
he had a number of certificates in “co-operative” com- 
panies, and gave him full and detailed information in 
regard thereto; whereupon Boak informed Stevens that 
his company, the plaintiff in error, did not regard such 
certificates as insurance in any sense, and wrote the 
answer “no other” himself in the application, and in- 
- formed Stevens that that was the proper answer. 

There is no claim that Stevens did not act in entire 
good faith, nor that he did not fully and truthfully an- 
swer all questions in the application. There was a ver- 
dict and judgment for the administrator. 


ARGUMENT. 
In submitting the cause to the jury, Judge Shiras 
laid down the law of the case as follows: 

Now, then, the law of this question is, that if at that time Stevens 
stated fairly and fully to Boak, the agent of the company, all the facts 
as they then existed in regard to and about this insurance in the co-op- 
erative companies, or if, in other words, Stevens fully informed Boak, 
the agent of the company, that he had these certificates of insurance in 
these co-operative companies, and then Boak wrote down the answer 
that he had no other insurance, on the theory that they did not consti- 
tute insurance within the meaning and understanding of the questions 
as put in this application, then this mistake lies at the door of the in- 
surance company and not at the door of the assured. In other words, 
if Stevens fully stated the facts to the agent, Boak, and the agent came 
to the conclusion that certificates of this character in co-operative com- 
panies did not mean insurance within the view which the defendant 
company would take of insurance, and in that view wrote down this an- 
swer, that there was no other insurance, then it was the agent who 
made the mistake, and for that mistake the responsibility cannot be 
placed upon the assured. If, therefore, you find under the evidence 
that Stevens did state fully and fairly the facts in regard to these dif- 
ferent insurances in co-operative companies to the agent, and the agent 
knowing all these facts wrote the answer in the application as it is con- 
tained therein, the defendant is now estopped from making defense by 
reason of the fact that Stevens did have insurance in the co-operative 
companies.—| Transcript p. 32. 

The testimony of I. l. Boak who wrote the applica- 
tion was as follows: 

I asked him (Stevens) the question if he had any other insurance, as 
printed in the application,and as we ask every applicant, and he told me he 
had certain certificates of membership with certain co-operative so- 
cieties, and he enumerated different ones and said he did not know 
whether | would consider that insurance or not. I told him emphati- 
eally that I didn’t consider them insurance, and we had considerable 
conversation about it. He wanted to know my authority for saying I 
didn’t consider them insurance. I gave him my authority—gave him 
mv reasons—and he agreed with me that these co-operative societies 
were i: no sense insurance companies, and in that light 7 answere@the 
question “‘no.” Q.—Did you tell him at that time that the proper an- 
swer was “‘no” after he stated the facts? A.—I did. ©Q.—Who wrote 
the answer there? A.—I did. [7venseript p. 31. 
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It will be seen from this testimony: 

Ist. That Boak received full information, and deter- 
mined the question as an insurance expert. 

2nd. He answered the question himself instead of 
Stevens. 


Did Judge Shiras state the law correctly?) We think 
the instruction within the rule announced in Jneaur- 
ance Co. vs. Witkinson, reported in 13 Wallace, 222. In 
that case, in answer to the question in the application 
as to mother’s age at time of death, it was stated it was 
40, and the cause of death was stated as being fever. 
These answers were not true. It appeared that the in- 
sured had stated in answer to these questions that “she 
did not know,” and the agent had put down the an- 
swers on his own motion, and as the resuit of his own 
judgment. There was a verdict in the Circuit Court 
for the plaintiff, and the Insurance Co. appealed to the 
Supreme Court. The eminent judge who delivered the 
opinion of the Court, said: 

“In the case before us a paper is offered in evidence against the 
plaintiff containing a representation concerning a material matter to 
the contract on which suit is brought, and itis not denied that he signed 
the instrument, and that the representation is untrue. 

But the parol testimony makes it clear beyond question that this 
party did not intend to make the representation when he signed the 
paper, and did not know he was doing so, and in fact had refused to 
make such representation. If we suppose the party making the insur- 
ance to be an individual present when the application was signed, and 
soliciting the assured to make the contract of insurance, and that the 
insurer himself wrote out all these representations, and was told by the 
plaintiff that they knew nothing about this particular subject, and yet 
knowing all this wrote the representation to suit himself, itis clear that 
for the insurer to insist that the poliey is void because it contains this 
statement would be an act of bad faith and of the gravest injustice and 
dishonesty. And the reason for this is that the representation was not 
the statement of the plaintiff, and the defendant knew it was not when 
it made the contract. and that it was made by the defendant who se- 
cured the plaintiff's signature thereto. ° ° ® ° . It is 


4 


well known, so well that no court would be justified in shutting its 
eyes to it, that insurance companies organized under the laws of one 
state, and having in that state their principal business office, send these 
agents all over the land with directions to procure applications for poli- 
cies, furnishing them with printed arguments in favor of the value and 
necessity of life insurance, and of she special advantages of the corpo- 
ration which the agent represents. They pay these agents large com- 
missions, and policies are delivered at their hands to the assured. The 
agents are stimulated by letters and instructions to activity in procur- 
ing contracts, and the party who is in this manner induced to take out 
a policy rarely sees or knows anything about the company or its officers 
by whom it was issued. but looks to and relies upon the agent who has 
persuaded him to effect the insurance as the full and complete repre- 
sentative of the company in all that is said or done in making the con- 
tract. Has he not aright to so regard him? It is quite true that the. 
reports of judicial decisions are filled with efforts of these companies by 
their counsel to establish the doctrine that they can do all this and yet 
limit their responsibility for the acts of these agents to the simple re- 
ceipt of the premiums and delivery of the policy, the argument being 
that, as to all other acts of the agent, he is the agent of the assured.- 

This proposition is not without support in some of the earlier decisions 
on the subject. But vo apply such a doctrine in full force to the system 
of selling policies through agents, which we have described, would be a 
snare and a delusion, leading as it has done in numerous instances to 
the grossest frauds, of which the insurance companies receive the bene- 
fits. and the parties supposing themselves insured are the victims. The 
tendency of modern decisions in this country is steadily in the opposite 


direction.’ 


The law in lowa is that an agent with Boak’s powers. 
in taking an application binds the company by the 
knowledge communicated to him when the application 
was made,and the company cannot restrict its lia- 
bility. 

Boetcher vs. Ins. Co., 47 Towa 258. 
Miller vs. Ins. Co., 31 Iowa 216. 
Williams vs. Ins. Co., 50 lowa 568. 


In /oetcher vs. Ins. Co., supra,a stipulation was in the 
policy that the soliciting agent was the agent of as- 
sured. It was held that this did not alter the rule. and 


was a frand on the assured. See also Rowley vs. Ina. 

Co., 37 N. Y. 550. 

Boak’s power did not cease after taking the applica- 
tion. He had power to receive renewal premiums. (See 
Trans. p. 24.) 

It has even been held that such an agent may waive 
a forfeiture in the policy. 

Walsh vs. the Aetna Life Ins. Co., 30 lowa 133. 

The rule is the same when the application limits the 
authority of the agents. | 

McArthur vs. Life Assn. 35 N. W. R. 4380. 

And where all the facts have been fully and correct- 
ly stated to the agent, and the latter makes out the ap- 
plication incorrectly, the liability of the insurance com- 
pany is not affected, although the policy may contain a 
provision to the effect that the application. whether 
made by the agent or any other person, shall be deemed 
the act of the insured and not the insurer. 

Kansel vs. Ins. Assn, 16 N. W. R. 480. 

Nor is such liability affected by an agreement in the 
application that the statements therein are to be re 
garded as warranties. 

Stone vs. Ins. Co., 28 N. W. R. 47. 

In Jnsurance Co. vs. Norton, 96 U.S. 240, it was held 
that although a policy of insurance declares that 
agents have no power to waive a forfeiture, neverthe- 
less parol evidence is admissible to prove such a 
waiver. 

In the State of lowa the statute provides that the 
company has no power to limit the authority of a per- 
son taking applications for such company so as to make 
him the agent of the assured. His frand or mistake is 
the act of the company alone. (Acts of 18th G. A.., 
Chap. 211, See. 1.) 


6 


The case so strongly relied upon by plaintiff in error, 
Life Ins. Co. vs. Fletcher, 117 U.S. 519, was decided un- 
der a different statute. Its points of distinction from 
the case at bar are: 

First. The alleged false representation was on a 
matter alleged to have been the cause of the death. 

Second. The case turned on the negligence of the 
assured in failing to read the application or policy. 

Third. If the assured had read the application, the 
falsity of the representation would have been appar- 
ent to him. 

In the case at bar the cause of death is admitted to 
be accidental. The alleged false statement had nothing 
to do with it. The assured did read the application, 
and in reading it could discover nothing which, in 
view of what had transpired, would justify him in be- 
lieving the answer to be false. 

It is not such a case as the Fletcher case, where, if 
applicant had carefully read the application, he would 
have instantly discovered that it was stated in the.ap- 
plication that he had “no kidney disease,” which was 
false, and different from the statement he had made. 

Stevens could have made no similar discovery when 
he read the application. He had stated all the facts to 
Boak; the latter had, on his own responsibility as an in- 
surance expert, determined the proper answer. He had 


undertaken to argue the matter. giving reasons, ete. . 


Stevens, by reading the application, could have learned 
nothing he did not already know. The subject of in- 
surance is complex not easily understood except by 
experts. Boak assumed to know all about it. He stated 
what his company required. Of course Stevens be- 
lieved him, trusted him, and relied on him. Moreover, 
Boak was evidently honest in his opinion. As the rep- 
resentative of an old line company, he was donbtless 
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accustomed to argue daily that these certificates were 
not “insurance,” and he repeated this arecument to Ste 
vens, and voluntarily undertook to answer the question 
from his superior sources of knowledge as an insurance 
man. No case cited by plaintiff in error is parallel. In 
all those cases the answer was one within the know- 
ledge of the applicant, and care in reading the applica- 
tion would have disclosed to him instantly the falsity 
of the statement. But Stevens might have read this 
application a hundred times and been none the wiser. 
There was no negligence on his part, nor any evasion 
or concealment. He did all that any one, under like 
circumstances, would have done or could be expected 
todo. Itis not unreasonable that the public should 
act upon the supposition that an insurance company 
who sends out its soliciting agents around the country 
will select not only honest men, but those who are capa- 
ble and who understand the business. It would be a 
singular rule of law which would make an innocent 
party answerable for the fraud or mistake of such 
agents acting within the scope of the business entrus- 
ted tothem. Noadjudged case can be found where 
the insured acts in entire good faith, and without neg- 
ligence, in which it is held that the mistake of the com- 
pany’s agent, whether wilful or otherwise, avoids the 
contract of insurance. Such a rule would make the 
public the lawful prey of unscrupulous sharpers and 
insurance sharks. It is not too much to ask of those 
companies when they place thousands of miles be- 
tween themselves and their customers, that these ver- 
sons Who act as their representatives, who constitute 
all of the company there is within sight or reach, shall 
not only be honest men, but know enough about the 
business so that the public are safe in dealing with 
them. 

'f an agent in any ordinary mercantile business 
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makes a mistake dealing with a customer, his principal 
is responsible for the consequences. In what does the 
selling of insurance policies differ from an ordinary 
commercial transaction. In this case it is evident that 
the mistake was the mistake of Boak. He and those 
who employed him were alone responsible for it. 

He had read the printed argumerts doubtless of this 
company proving that mutual co-operative societies 
were not insurance companies, and he supposed that 
the company would, in its own business, act consistent- 
ly with these arguments. He construed these docu- 
ments too literally. He read them ipsissimis verbis, in- 
stead of “between the lines.” He made a mistake, but 
to visit its consequences upon the widow and children of 
Richard Stevens would be a novelty in the way of vi- 
carious atonement. 

D. D. CHAseE, 


Attorney for Def’tin Error. 


